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Jno.  W.  SnEpnERD. 


CASES 

IN  THE 

Supreme  Court  of  Alabama. 


DECEMBER  TERM,  1884. 


Hill  V.  The  State. 

Tvdirtment  for  Grand  Larceny^  and  Sale  or  Removal  of 
Mortgaged  Property. 

1.  Sale  or  remoral  of  property  under  lien;  averment  of  ovmer'x  name. 
In  an  indictment  for  the  sale  or  removal  of  property  on  which  a  lien 
created  hy  law  exists  (Code,  §  4853),  the  name  of  the  person  who  holds 
the  lien  must  be  stated,  and  it  is  not  sufficient  to  state  that  his  name 
is  to  the  grand  jury  unknown. 

2.  Larceny;  v^hat  not  Kuflicient  facts  to  show. — The  only  proof  of  the 
larceny  charged  l)eing  the  testimony  of  a  witness  who  stated  tliat, 
during  the  night,  the  cotton  was  brought  to  the  defendant's  house  by 
one  P.,  and  that  the  defendant  started  to  market  with  it  in  liis  wagon 
early  tlie  next  morning ;  there  is  nothing  in  these  facts,  standing  alone, 
to  constitute  larceny  by  the  defendant,  at  least  until  he  loa<led  the 
cotton  to  carry  it  off,  and  not  then,  unless  the  cotton  had  been  jirevi- 
ously  stolen  through  his  procurement  or  participation. 

3.  Declarations  of  third  person;  admissibility  as  evidence. — Sai<l  P. 
being  present  when  the  cotton  was  loaded  and  carried  off  l)y  the 
defendant,  under  these  circumstances,  any  statement  or  declaration 
made  by  him  at  the  time  was  relevant  and  competent  evidence  for  the 
defendant,  as  tending  to  show  whether  his  asportation  was  criminal 
or  not. 

4.  Costs;  sentence  to  hard  labor  for. — It  is  sufficient  that  the  judg- 
ment is  "that  said  defendant  perform  hard  lal)or  for  the  county  for 
days,  at  33  cents  a  day,  to  pay  and  satisfy  the  costs  of  this  prose- 
cution, but  not  to  exceed  eight  months;"  but  it  would  greatly  tend  to 
prevent  abuse,  if  the  judginent  was  made  to  express  the  amount  of 
the  costs,  and  the  niunber  of  days  the  defendant  is  require*!  to  serve. 

5.  Same;  fees  of  witnesses. — The  ])ay  of  the  defendant's  own  witnesses 
can  not  be  computed  as  a  part  of  the  costs,  for  which  additional  hard 
labor  may  1)6  imposed. 

Appeal  from  Greene  Circuit  Court. 
Tried  before  the  Hon.  S.  H.  Sprott\ 

The  appellant,  Peter  Hill,  was  tried  and  convicted  on  an 
indictment  containing  four  counts,  the  first  of  which  charged, 
1 


g  SltPREME   COURT  [Dec.  term. 

[Hill  V.  The  State.] 

that  the  defendant  feloniously  took  and  carried  away  one  thou- 
sand pounds  of  seed-eokton,  the  property  of  David  Williams. 
The  second  count  is  identical  with  the  first,  except  that  the 
cotton  was  alleged  to  be  the  ''  property  of  some  pei'son  to 
the  grand  jurors  unknown."  The  third  count  charged  the 
defendant  with  selling  or  removing  cotton  upon  which  David 
Williams  had  a  lawftil  and  valid  claim,  with  intent  to  hinder, 
delay  or  defraud  said  W^illiams,  and  with  the  knowledge  of 
the  existence  of  the  claim.  The  fourth  count  is  identical  with 
the  third,  except  that  "some  persons  to  the  grand  jurors 
unknown"  are  charged  to  have  had  a  valid  claim  or  lien  upon 
the  cotton. 

On  the  trial,  the  State  introduced  one  Dennis  Williams  as  a 
witness,  who  testified,  that  he  was  present  on  D.  H.  Williams' 
place,  one  morning  about  daylight  in  the  fall  of  1879,  and  saw 
defendant  and  one  Jones,  who  lived  there,  leave  that  place,  for 
Yientui  as  they  said,  with  a  wagon  containing  two  or  three 
hundred  pounds  of  seed-cotton,  and  that  they  returned  that 
evening  without  the  cotton.  On  cross-examination  this  witness 
was  asked,  if,  at  the  time  and  place  when  defendant  and  Jones 
left  the  Williams  place  with  said  wagon  and  cotton,  Lorenzo 
Posey,  who  lived  on  an  adjoining  plantation,  was  not  there 
pi'esent,  and  if  he  did  not  hear  Lorenzo,  then  and  there,  tell 
defendant  and  Jones  to  sell  the  cotton  in  Vienna,  and  bring 
him  liack  some  meat,  nails  and  whiskey  {  The  State  objected 
to  this  (piestion ;  the  court  sustained  the  objection,  and  the 
defendant  excepted.  The  witness  further  testified,  that  on  the 
evening  previous  to  the  day  testified  to  above,  Lorenzo  PosiBj 
brought  over  to  the  Williams  place  a  basket  of  cotton  con- 
taining about  one  hundred  pounds,  and  a  sack  of  seed-cotton  ; 
and  that  defendant  and  Jones,  when  they  returned  from  Vienna 
on  the  evening  of  the  same  day  they  left,  brought  with  them 
some  meat,  nails  and  whiskey,  and  left  them  at  witness'  house 
for  Lorenzo,  and  that  his  wife  came  next  morning  and  got 
the  articles. 

The  jury  found  the  defendant  guilty  as  charged  in  the  second 
count  of  the  indictment,  and  imposed  a  fine  of  one  cent.  The 
judgment-entry  recites  the  verdict  of  the  jury,  a  sentence  to 
hard  labor  for  the  tine,  and  continues  as  follows:  "It  is  further 
considered,  that  said  defendant  perform  additional  hard  labor 

for  the  county,  for days,  at  thirty-three  and  one-third  cents 

per  day,  to  pay  and  satisfy  the  costs  of  this  prosecution,  but 
not  to  exceed  eight  months." 

The  refusal  to  admit  the  testimony  of  Dennis  Williams,  and 
the  judgment  of  hard  labor  for  the  costs,  are  now  assigned 
as  error.  ' 

Vol.  Lxxvin. 


1884.1  OF  ALABAMA.  ^ 

[Hill  V.  The  State.] 

J.  B.  Head,  for  appellant. — (1.)  Tlie  sentence  of  the  court 
for  the  payment  of  costs  is  uncertain  and  indefinite.  The 
policy  of  our  institutions  dictates  that  the  citizen  shall  not  be 
deprived  of  his  liberty,  but  in  pursuance  of  a  judgment  of 
a  court  clearly  and  definitely  ascertaininir  the  character  and 
extent  of  the  punishment  to  be  inflicted  ;  and  that  is  no  judg- 
ment which  leaves  to  a  mere  niinisterial  officer,  by  an  ex  parte 
clerical  process,  to  ascertain  its  extent.  (2.)  The  testimony  as 
to  the  direction?  of  Posey  to  defendant  and  Jones,  when  they 
wei'e  about  to  start  with  the  cotton,  was  clearly  admissible.  It 
was  part  of  the  res  gf.stce ;  it  occurred  at  the  very  time  and 
place  that  the  cotton  was  taken  away;  it  tended  to  shed  light 
on  the  intent  of  the  parties  who  took  it  away,  and  this  inten- 
tion was  one  of  the  very  points  in  issue.  In  Sternau  v.  MaroL\ 
58  Ala.  60S,  it  is  said  :  "  Where  the  intention  of  the  party  is 
material,  it  must  be  collected  from  the  act  done,  in  connection 
with  the  surrounding  circumstances,  and  accompanying  decla- 
rations. It  is  an  inference  to  be  drawn  by  the  jury,  and  not  a 
fact  to  which  a  witness  may  testify."  As  to  what  constitutes 
res  gestae  see  1  Brickell's  Digest,  p.  843,  §>j  553  et  seq., 
especiaHy  §  501. 

T.  N.  McClellan,  Attorney-General,  eontra. — (1.)  The 
judgment-entry,  as  to  the  additional  hard  labor  for  costs,  is 
sufficiently  definite  and  certain. — Hall  v.  State,  53  Ala.  463 ; 
Mcintosh  v.  State,  52  Ala.  353;  Wall'er  v.  State,  58  Ala.  393. 
(2.)  Evidence  of  the  declarations  of  Lorenzo  Posey  was  prop- 
erly excluded.  These  declarations  were  not  a  part  of  the 
res  gesUe.  They  were  made  at  a  time  when  clearly  the  crime 
charged,  whether  larceny,  or  criminal  removal  of  property,  was 
complete.  It  is  manifest  that  both  the  caption  and  acce.sso-ry 
asportavitoi  the  property,  to  constitute  larceny,  or  the  removal 
necessary  in  the  other  offense  charged,  had  taken  place  hefore 
these  declarations  are  alleged  to  have  been  made.  The  property 
had  been  already  taken  from  the  possession  of  the  owner,  and 
out  of  the  place  where  he  kept  it.  and  put  into  a  wagon,  and 
was  in  the  act  of  being  transported  to  Vienna.  It  is  true  that 
what  the  defendant  said,  even  then,  going  to  account  for  his 
possession,  would  be  competent  evidence;  but  it  is  not  con- 
ceived how  the  declarations  of  another  could  be  received  for 
that  purpose,  that  other  not  being  in  possession. 

STONE,  C.  J. — The  indictment  in  this  case  contains  four 
counts.  The  first  count  charges  the  larceny  of  seed-cotton, 
the  property  of  David  Williams.  The  second  count  is  identical 
with  the  first,  with  the  exception  that  it  charges  the  cotton  to 
be  the  "  property  of  some  person  to  the  grand  jurors  unknown." 
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The  third  count  charges  a  fraudulent  sale  or  reinoval  of  cotton, 
on  which  there  was  a  lien  created  by  law,  in  favor  of  David 
Williams.  The  fourth  count  is  defective.  It  is  impossible  to 
ascertain  there  is  a  lien  on  property,  without  knowing  or  ascer- 
taining that  there  is  a  person,  natural  or  artificial,  in  whose 
favor  it  exists.  The  jury  found  that  the  defendant  was  guilty 
under  the  second  count  in  the  indictment.  In  other  words, 
the  jury  did  not  ascertain  whose  cotton  was  stolen;  or.  at  least, 
did  not  find  that  it  was  tlie  property  of  David  Williams. 
Dennis  Williams  appears  to  have  been  the  most  important 
witness  for  the  prosecution.  In  his  testimony  alone  are  we 
informed  that  the  defendant,  with  another,  carried  the  cotton 
away.  E.xclude  his  testimony,  and,  from  any  thing  shown  in 
the  bill  of  exceptions,  there  is  no  proof  either  of  the  taking 
or  carrying  away.  Unless  his  testimony  was  believed,  it  is 
difficult  to  conjecture  on  what  testimony  the  accused  was  con- 
victed ;  and  if  his  testimony  was  entirely  believed,  defendant, 
in  carrj'ing  off  the  cotton,  if  not  a  co-conspirator  with  l^orenzo 
Posey,  would  appear  to  have  been  his  agent  to  carr}'  the- 
cotton  to  market  and  v'^cll  it.  This  witness  testified  that, 
durin<j  the  nio^ht,  Posev  brouffiit  the  cotton  to  the  house  of 
Hill,  the  accused,  and  that  very  early  the  next  morning,  when 
Hill  started  to  market  with  the  cotton  in  his  wagon,  Posey  was 
present.  Now,  as  we  have  said,  if  this  be  true,  there  was 
nothing  in  these  mere  facts  to  constitute  larceny  by  Hill,  at 
least  until  he  loaded  the  cotton  to  carry  it  off;  and  not  then, 
unless  the  cotton  had  been  previously  stolen  through  his  pro- 
curement or  participation.  It  results  that,  on  this  theory,  the 
proof  of  taking  and  asportation  by  Hill  consisted  in  the 
testimony  of  Dennis,  that  the  cotton  was  placed  in  the  wagon 
and  carried  off.  And,  as  part  and  parcel  of  his  narration,  tlie 
alleged  presence  and  conduct  of  Posey  were  important  factors; 
and  any  words  uttered,  or  directions  given  by  him,  if  believed 
to  have  been  uttered  or  given,  were  verbal  acts,  entitled  to  be 
weighed  and  considered,  in  determining  whether  or  not  the 
alleged  asportation  by  Hill  was  criminal.  They  were  res  gesUe 
of  the, main  fact  testified  to  by  this  witness — the  asportation, 
alleged  to  be  larcenous. — -Henderson  v.  The  State^  70  Ala.  23; 
Ala.  Gr.  So.  R.  R.  Co.  v.  Hawk,  72  Ala.  112. 

We  are  not  pronouncing  on  the  weight  of  the  testimony, 
nor  on  the  guilt  of  the  accused.  Even  if  Posey  brought  the 
cotton  to  Hill,  and  gave  directions  for  its  sale,  this  is  but 
testimony,  and  not  conclusive  of  the  latter's  innocence.  It  is 
conclusive,  that  if  the  cotton  was  stolen,  it  had  been  stolen 
before  that  time;  and  to  justify  Hill's  conviction,  there  should 
be  other  testimony  that  he  did  the  act,  procured  it  to  be  done, 
or  counseled  or  aided  in  its  perpetration.  Less  than  this  would 
Vol.  Lxxvin. 
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not  make  him  gnilty  of  larceny— the  offense  charged  against 
him,  and  of  which  he  was  convicted.     What  Dennis  testified 
Posey  said  tlie  morning  the  cotton  was  carried  off,  should  have 
been  allowed  to  go  to  the  jury  for  what  it  was  worth. 

The  judgment  of  the  court  was.  "  that  said  defendant  perform 

additional  liard  labor  for  the  county  for days,  at  33^  cents 

per  day,  to  pay  and  satisfy  the  costs  of  this  prosecution,  but 
not  to  exceed  eight  months."  We  have  several  times  held  this 
to  be  sufficient.  It  would,  however,  greatly  tend  to  prevent 
abuse,  if  the  judgment  were  made  to  express  the  amount  of 
the  costs,  and  the  number  of  days  the  defendant  is  required 
to  serve.  All  connected  with  the  case,  or  interested  in  the 
punishment,  would  then  understand  and  know  when  the  term 
would  expire.  Of  course,  the  pay  of  the  defendant's  own 
witnesses  must  not  be  computed  as  costs,  for  the  payment  of 
which  additional  hard  labor  may  be  imposed.  Mcintosh  v. 
The  State,  52  Ala.  355 ;   Walker  v.  The  State,  58  Ala.  393. 

Reversed    and    remanded.     The    defendant    to   remain    in 
custody,  until  discharged  by  due  course  of  law. 


Harrison  v.  The  State. 

Indictment  for  Murder. 

1.  Evidence;  what  admissible .-^There  beinjr  evidence  which  tended 
to. show  a  conspiracy,  or  ajjreenient  between  the  deceased  and  one  A. 
on  one  side,  and  the  defen(hint  and  one  M.  on  tiie  other,  to  bring  on  a 
difficulty  with  eacii  other,  a  few  dats  before  the  encounter  in  whicli  the 
deceased  was  killed,  the  defendant  and  deceased  being  then  strangers 
to  each  other,  the  statement  of  said  A.  as  a  witness,  to  the  effect  that, 
a  day  or  two  before  the  ditficnlty,  he  pointed  out  the  defendant  to  the 
deceased,  on  the  street,  and  told  him  he  was  the  man  with  whom 
witness  had  the  difiiculty  at  the  surprise  party  a  few  nights  before,  is 
competent  and  relevant  evidence  for  the  defendant. 

2.  What  witness  may  state. — A  witness  can  not  be  allowed  to  testify 
that  one  of  the  parties  to  a  difficulty,  in  stopping  the  defendant  a  few 
nights  before  the  difficulty,  did  so  with  the  intention  of  provoking 
a  difficulty. 

3.  Evidence  in  rebuttal. — The  difficulty  between  the  parties  having 
occurred  while  they  were  attending  church  at  night,  and  the  State 
having  proved  that  the  defendant  was  heard  to  say  to  one  M.  that  if  he 
would  call  some  one,  not  named,  out  of  the  church,  he  (defendant) 
would  shoot  him  down,  after  whicli  M.  went  back  into  the  church,  and 
requested  the  deceased  to  come  out ;  it  is  competent  for  the  defendant 
to  prove,  by  a  woman  who  was  present,  that  she  sent  into  the  church 
for  M.,  and  asked  him  to  come  out  and  walk  home  with  her. 

4.  Argument  of  counsel;  discretionary  pouter  of  court  to  interrupt. 
The  court  has  a  discretionary  power  to  require  all  legal  propositions  to 
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l)e  argued  to  the  court,  and  not  to  the  jury  ;  and  may  jiroperly  interrupt 
coun.sel  when  reading  from  a  text-book,  and  state  that  the  principle 
announced  is  nt)t  correct. 

5.  Retreating  in  case  of  homicide;  doctrine  in  Walker's  American  Law 
as  to,  not  approved. — Our  hiw  does  not  regard  as  "  a  cowardly  doctrine,' 
the  rule  wliich  requires  a  party  to  retreat,  under  certain  circumstances, 
in  order  to  avoid  unnecessary  t)loodshed  ;  and  when  counsel  read  to  the 
jury  an  extract  from  Walker's  American  Law  (p.  492),  in  which  that 
assertion  is  made,  the  court  may  interrupt  him,  and  state  the  correct 
principle  of  law. 

b.  Self-defense;  charge  asserting  correct  doctrine  as  to. — A  charge  in 
these  words,  "The  doctrine  of  self-defense  is  not  available,  when  the 
defendant  tvas  himself  the  aggressor,  or  was  not  reasonably  free  from 
fault  in  l)ringing  on  the  difficulty;  nor  can  it  be  invoked,  unless  the 
defendant  was,  or  appeared  to  be,  so  menaced  at  the  time,  by  some 
overt  act  on  the  part  of  his  assailant,  as  to  i-reate  in  his  mind  a  reason- 
able apprehension  of  danger  to  his  life,  or  the  infliction  upon  him  of 
grievous  l)odily  harm,  and  that  there  was  no  other  reasonable  mode  of 
escape  from  such  impen<ling  peril,"  asserts  a  correct  proposition. 

7.  Statement  by  defendant. — In  making  his  statement  to  the  jury,  as 
authorized  liy  the  statute  (Acts  1882-3,  pp.  3-4),  the  defendant  may 
state  the  fact  that  he  had  had  a  previous  dlfticulty  with  one  of  the 
parties  engaged  in  the  fatal  rencounter,  and  the  general  nature  of  that 
difficulty  as  trivial  or  grave  ;  but  he  can  not  state  the  details  or  particu- 
lars of  it,  and  he  may  be  interrupted  by  the  court  when  attempting  to 
state  tlieni. 

Appeal  from  Mobile  City  Court. 

Tried  before  the  Hon.  O.  J,  Semmes. 

The  appellant,  Noah  JIarrison,  was  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  the  penitentiary.  On  the 
trial,  the  State  introduced  a  witness,  one  Amelia  James,  who 
testified  that,  two  or  three  nights  before  the  affray  at  Betiiel 
church,  in  which  the  deceased  was  killed,  she  heard  a  conversa- 
tion between  the  defendant  and  one  McCall,  in  which  defendant 
said  to  McCall,  "  If  you  will  call  him  out,  I  will  crack  down 
on  iiim,"  One  Allen,  a  witness  for  the  State,  testified  that  he 
(Allen)  had  a  difficulty  with  defendant  at  a  surprise  party  a 
few  nights  before  the  killing;  that  after  the  party  he,  his 
brother  and  several  others  met  Harrison  on  the  street,  accom- 
panied by  one  Melissa  Stewart ;  that  Allen's  brother  asked 
Harrison  about  the  fuss  he  had  at  the  party,  and  said  to  him, 
"You  wanted  to  fight  my  brother,  why  don't  you  fight  some 
one  your  size?"  This  witness  further  testified,  that  defendant 
was  a  stranger  in  Mobile,  and  did  not  know  the  deceased  (Abe 
Anthony),  and  had  never  had  any  difficulty  with  him  ;  that  a 
day  or  two  before  the  difficulty  "at  Bethel  church,  in  which 
Anthony  was  killed,  he  had  seen  Harrison  on  the  street,  and 
pointed  him  out  to  Anthony,  and  told  him  that  he  was  the  man 
with  whom  he  had  the  difficulty  at  the  surprise  party.  The 
State  objected  to  the  testimony  of  this  witness,  as  to  his  point- 
ing out  the  defendant  to  Anthony  as  the  man  with  whom  he 
had  the  difficulty  at  the  surprise  party;  the  court  sustained  the 
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objection,  and  refused  to  permit  the  testimony  to  go  to  the 
jury;  and  defendant  excepted. 

Allen  further  testified,  that  on  the  night  of  the  difficulty  in 
which  Anthony  was  killed,  he  accompanied  Anthony  to  church, 
and  sat  with  him  while  there ;  that  they  saw  defendant  and 
McCall  there  together ;  that  Anthony,  noticing  defendant, 
turned  to  witness,  and  asked  him  if  that  was  the  fellow  who 
had  drawn  a  pistol  on  him  ;  that  he  replied,  that  it  was ;  and 
that  Anthony  then  asked  him,  why  he  did  not  go  and  ask  him 
what  he  meant  by  it ;  that  just  before  the  shooting  McCall  got 
up  and  left  the  church,  and  that  witness  and  Anthony  followed 
him;  that  as  soon  as  they  got  on  the  outside  of  the  church, 
the  defendant  came  out  also;  that  as  they  came  out  of  the 
church  on  the  gallery,  McCall  turned  round,  and  said  to  witness 
and  Anthony,  "  Wliat  do  you  fellows  want?"  and  that  the 
defendant  immediately  said,  "  You  fellows,  coine  down  on  the 
side- walk ;''  that  without  any  thing  else  being  said,  they  went 
down  on  the  side-walk,  and  then,  without  any  provocation, 
defendant  shot  Anthony  with  a  pistol.  The  State  then  intro- 
duced one  Scott  as  a  witness,  who  testified,  that  just  before  the 
shooting,  Allen,  McCall  and  defendant  got  up  and  left  the 
church,  and  that  shortly  afterwards  Allen  came  back,  and  tried 
to  induce  Anthony  to  go  out  with  him,  telling  him  that  a 
woman  wanted  to  see  him  on  the  gallery ;  that  Anthony 
refusd  to  go,  and  Allen  left  him,  but  soon  afterwards  McCall 
came  in,  and  asked  Anthony'  to  go  outside  with  him  ;  and  upon 
Anthony's  refusal  to  do  so,  he  picked  up  his  (Anthony's)  hat, 
and  walked  out  of  church  with  it,  and  that  Anthony  followed 
him  out. 

One  Charles  Stewart,  a  witness  for  the  State,  testified,  that 
just  before  the  shooting,  he  heard  some  one  on  the  steps  of  the 
church  say  "where  is  n)y  hat  ?"  and  some  one  on  the  ground 
exclaimed,  "Ilere  she  is,  damn  you,  come  and  get  her,  do  you 
think  1  am  going  to  bring  her  to  you  ;"  that  just  as  the  pistol 
fired,  he  opened  the  door,  and  ran  out  of  the  house  to  the 
church,  where  he  found  Anthony  dead. 

The  deposition  of  McCall  was  introduced  by  the  defendant, 
and  in  it  the  witness  testified,  that  he  and  defendant  went  to 
church  together  on  the  night  Anthony  was  killed,  and  sat  to- 
gether while  there ;  that  he  saw  Allen,  Anthony  and  three  or 
four  other  men  sitting  on  a  seat  together  ;  that  he  told  defend- 
ant that  Allen,  Anthony  and  the  others  seemed  to  be  talking 
about  and  watching  him  ;  that  just  before  the  shooting,  a  man 
came  to  him  while  he  was. sitting  in  church,  and  told  him  that 
ia  woman  named  Melissa  Stewart  wished  to  see  him  outside  on 
the  gallery  ;  that  Harrison  begged  him  not  to  go,  but  that 
finally  both  concluded  to  go  and  see  what  the  woman  wanted  ; 
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that  they  were  followed  from  the  church  by  Allen,  Anthony, 
and  tlie  other  men  with  them  ;  that  as  soon  as  Anthony  came 
out,  he  said,  "  Where  is  tlie  son  of  ab — h?"  and  that  Allen 
pointed  out  Harrison,  and  said  there  he  is ;  that  defendant 
then  raJi  down  the  steps,  followed  by  Anthony,  who  was  call- 
ing on  him  to  stop ;  and  that  at  the  time  Anthony  was  shot, 
he  was  trying  to  cock  his  pistol,  and  saying,  "I  have  got  you 
now." 

The  defendant  made  a  statement,  in  which  tiie  difficulty  at 
the  church  is  set  ont  substantially  as  in  the  testimony  of 
McCall ;  and  after  telling  when  he  came  to  Mobile,  and  that 
he  was  not  acquainted  with  Antlion}^  he  stated  that  two  or 
three  days  before  the  killing,  he  had  a  difficulty  at  a  surprise 
party  with  Allen,  and  was  proceeding  to  give  the  details  of 
that  difficulty,  when  he  was  stopped  by  the  court,  who  in- 
formed him  that  he  could  state  the  general  nature  of  the  diffi- 
culty, but  that  he  could  not  state  the  particulars.  To  this  in- 
terruption by  the  court,  the  defendant  objected  ;  his  objection 
was  overruled,  and  he  excepted. 

Melissa  Stewart  testified  that  she  was  present  at  a  surprise 
party,  two  or  three  nights  before  Anthony  was  killed,  and  came 
away  with  defendant  ;  and  that  while  walking  home,  they  were 
followed  by  Allen  and  a  crowd  of  his  friends,  who  stopped 
Harrison,  ''  with  the  intention  of  provoking  a  difficulty  with 
him."  The  State  objected  to  this  statement,  on  the  ground 
that  it  was  tiie  mere  opinion  of  a  witness,  and  that  the  witness 
could  not  testify  as  to  the  intention  of  Allen.  The  court  sus- 
tained the  objection,  and  ruled  out  the  testimony  as  to  the  in- 
tent of  Allen  ;  and  defendant  excepted.  This  witness  further 
testified,  that  on  the  night  of  the  killing,  and  shortly  before  it 
took  place,  she  sent  a  man  into  the  church  to  ask  McCall  to 
come  out  and  take  her  home,  and  that  after  she  sent  the  man 
into  the  church  with  the  message  she  concluded  not  to  wait  and 
went  on  home.  The  State  objected  to  this  testimony,  as  imma- 
terial and  irrelevant.  The  court  sustained  the  objectit)n,  and 
excluded  the  testimony  ;  and  defendant  excepted. 

The  counsel  for  defendant,  in  his  argument,  read  an  extract 
from  Walker's  American  Law,  page  492,  in  which,  after  dis- 
cussing the  doctrine  of  self-defense,  the  following  extract  ap- 
pears :  "  When  by  the  nature  of  the  attack,  there  is  reason- 
able ground  to  believe  that  there  is  a  design  to  destroy  life,  or 
to  commit  a  felony  upon  the  person,  the  killing  of  the  assail- 
ant will  be  excusable  homicide,  although  it  should  afterwards 
appear  that  no  felony  was  intended  ;  and  this  is  the  good  sense 
of  the  nuitter.  The  party  assailed  must  judge  from  the  cir- 
cumstances of  the  moment,  and  act  upon  the  hasty  conclusions 
thus  formed.  The  cowardly  doctrine,  therefore,  of  retreating 
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as  far  as  possible,  before  resisting,  would  seem  to  have  no  more 
foundation  in  law  than  it  has  in  the  common  feelings  and  prac- 
tice of  mankind  ;  and  although  it  is  clear  that  no  words,  liow- 
ever  provoking,  will  justify  tlie  taking  of  life,  it  may  well  be 
questioned,  whether,  in  this  country,  any  man  is  bound  to  sub- 
mit quietly  to  a  blow,  thougb  intended  only  to  disgrace  him." 
The  court,  at  this  point,  stopped  the  counsel,  and  said,  "that  he 
M-ould  charge  the  jury  that  what  counsel  had  just  read  was  not 
the  law  in  this  State  ;  that  no  words  or  insult  would  reduce  a 
killing  below  manslaughter,  and  tbat  the  Supreme  Court  of 
this  State  had  declared  that  such  a  sentiment  as  that  in  the  jury 
box  had  covered  this  land  with  bloody  graves."  The  defend 
ant  objected  to  this  action  of  the  court,  his  objections  were 
overruled,  and  he  excepted. 

The  court,  at  the  request  of  the  solicitor,  gave  the  following 
cliarge,  to  which  the  defendant  excepted  :  "  The  doctrine  of 
self-defense  is  not  available  when  the  defendant  was  himself 
the  aggressor.  Or  was  not  reasonably  free  from  fault  in  bringing 
on  the  difKculty  ;  nor  can  the  principle  be  invoked,  unless  the 
defendant  was,  or  appeared  to  be,  so  menaced  by  some  overt 
act  on  the  part  of  his  assailant,  as  to  create  in  his  mind  a  rea- 
sonable apprehension  of  danger  to  his  life,  or  else  the  inHiction 
upon  him  of  some  grievous  bodily  harm,  and  that  there  was  no 
other  reasonable  mode  of  effecting  his  escape  from  such  im- 
pending peril." 

The  various  rulings  of  the  court  to  which  exceptions  were 
reserved,  are  now  assigned  as  error. 

Leslie  B.  Sheldon,  and  R.  T.  Ikvin,  for  appellant. — (L)  The 
evidence  of  the  witness  Allen  should  have  been  admitted  ;  it 
tended  to  shed  light  on  the  fact  whether  or  not  there  was  a 
conspiracy,  on  the  part  of  the  accused  and  McCall,  or  on  the 
deceased  and  Allen,  to  provoke  a  ditKculty.  Especially  should 
this  evidence  have  l)een  admitted,  when  it  was  shown  by  the 
State's  own  witnesses  that  tlie  defendant  and  the  accused  were 
strangers.  Why  should  Allen  point  out  the  accused,  if  he  did 
not  wish  Anthony  to  become  his  champion,  and  revenge  him 
for  the  dithculty  he  had  with  defendant  at  the  surprise  party? 
This  evidence  clearly  tended  to  shed  light  on  the  motive  with 
which  Allen  and  Anthony  went  to  church  on  the  night  of  the 
killing,  and  tended  to  explain  their  actions  after  they  went 
there.  (2.)  The  testimony  of  Melissa  Stewart,  as  to  the  inten- 
tion with  which  Allen  and  others  had  followed  the  accused  on 
the  night  of  the  surprise  party,  should  have  been  admitted. 
The  witness  could  testify  as  to  what  their  intention  was,  if,  as  a 
matter  of  fact,  she  knew  what  it  was,  and  there  is  nothing  in 
the  evidence  to  show  that  she  did  not   have   such    knowledge. 
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(3.)  The  testimony  of  this  same  witness,  as  to  her  sending  a 
man  into  the  church  to  ask  McCall  to  walk  home  with  her, 
was  clearly  competent.  The  State's  evidence  tended  to  show 
that  McCall  had  enticed  the  deceased  to  leave  the  church,  so 
that  the  accused  could  create  a  difficulty  with  him,  and  this  ey- 
idence  tended  to  show  that  such  was  not  the  case.  (4.)  The 
presiding  judge  erred  when  he  interrupted  counsel  when  read- 
injj^  from  Walker's  American  Law.  The  passage  read  stated 
the  law  correctly  ;  and  whether  it  did  or  not,  the  action  of  the 
judge  j)rejudiced  the  minds  of  the  jury  to  the  damage  of  the 
accused. 

T.  N.  McClellan,  Attorney-General,  contra. — (1.)  The 
statement  of  Melissa  Stewart,  that  Allen  stopped  the  defend- 
ant with  the  intention  of  provoking  a  difficulty  with  him,  is 
clearly  merely  the  conclusion  of  the  witness  from  facts;  and 
the  facts,  not  the  conclusion,  should  be  given  in  evidence. — 
49  Ala.  21  ;  52  Ala.  314.  (2.)  The  evidence  of  this  witness  in 
regard  to  sending  a  man  into  the  church  to  ask  McCall  to  go 
home  with  her,  could  shed  no  light  on  the  circumstances  of  the 
killing.  It  is  immaterial  for  what  purpose,  or  upon  what  occa- 
sion, or  in  respect  to  what  message  McCall  went  out.  (3.)  The 
remarks  of  the  judge  to  the  counsel  did  not  have  the  effect  of 
abridging  the  counseUs  argument,  or  his  right  to  be  heard.  It 
simply  stated  what  the  law  was;  it  was  addressed  to  counsel, 
and  not  to  the  jury,  and  it  is  not  shown  to  have  influenced  their 
verdict. — 55  Ala.  47,  80.  (4.)  The  charge  given  at  instance 
of  the  solicitor  announced  a  correct  principle  of  law,  applicable 
to  the  evidence  in  the  case. — 60  Ala.  26  ;  63  Ala.  40  ;  70  Ala. 
4  ;  73  Ala.  362. 

SOMERYILLE,  J. — The  judgment  of  conviction  in  this 
cause  nmst  be  reversed,  for  at  least  two  errors  in  the  exclusion 
of  evidence  offered  during  tlie  progress  of  the  cause  by  the  de- 
fendant. 

In  the  tirst  place,  we  are  of  opinion  that  the  statement  of 
the  witness  Allen  was  relevant,  to  the  effect  that  a  day  or  two 
before  the  difficulty,  in  which  the  deceased  was  killed,  Allen 
had  pointed  the  defendant  out  to  the  deceased  on  the  public 
street,  and  told  deceased  that  defendant  was  the  man  with 
whom  witness  had  had  a  difficulty  a  few  nights  previous. 
There  was  some  evidence  tending  to  show  a  conspiracy  between 
the  deceased  and  Allen  on  the  one  hand,  and  the  defendant 
and  one  McCall  on  the  other,  to  participate  in,  if  not  bring  on 
a  difficulty  with  each  other.  The  deceased,  Anthony,  w^as  a 
stranger  to  defendant,  being  unacquainted  with  him ;  and  if 
he  had  any  motive  for  injuring  him,  it  seems  from  the  evidence 
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to  be  attributable  entirely  to  a  disposition  on  his  part  to  take 
sides  with  Allen  in  his  previous  quarrel  with  defendant.  In 
this  aspect  of  the  case,  it  was  relevant  to  show  that  Allen  had 
pointed  him  out  as  the  man  with  wliom  he  had  previously  had 
a  difficulty.  This  may  have  enlisted  his  sympatliy  with  a  com- 
rade so  far  as  to  elicit  his  sul)sequent  active  aid  in  britiiring 
about  the  fatal  encounter  with  the  defendant. 

It  was  clearly  incompetent  for  the  witness  Melissa  Stewart 
to  testify  as  to  the  supposed  hdention  of  Allen  when  he 
stopped  the  defendant  a  few  nights  before  the  difficulty.  She 
cotdd  not  know  that  he  did  so  "with  the  intention  of  pi-o- 
voking  a  difficulty  with  him,"  as  she  stated,  because  no  such 
intention  was  at  the  time  communicated.  This  \va8  a  matter 
for  the  jury  to  determine,  and  not  for  the  inference  or  opinion 
of  witnesses. —  Barle  v.  lite  State^  71  Ala.  377;  Breiver  f. 
Watson,  lb.  299;  Whizenant  v.  The  State,  Ih.  383;  McCor- 
inick  V.  Josep/i.  77  Ala.  236.  This  portion  of  the  witness'  tes- 
timony was  properly  excluded  by  the  court. 

But  the  statement  of  the  same  witness,  that  she  had  sent  a 
message  to  McCall,  retjuesting  him  to  come  out  of  the  church 
and  walk  home  with  her — which  is  alleged  to  have  occurred 
just  previous  to  the  affray  in  question — should  have  been 
allowed  to  go  to  the  jury  as  relevant.  There  was  evidence 
tending  to  show  that  defendant  had  been  overheard  to  say  to 
McCall,  if  he  would  call  some  one,  not  named,  out  of  the 
church,  he,  defendant,  would  shoot  him  down.  One  of  the 
witnesses  also  testified  that  McCall  went  back  into  the  church 
very  soon  and  requested  deceased  to  come  out.  The  jury  may 
have  inferred  that  McCall's  exit  from  the  church  was  in  pur- 
suance of  tliis  deliberate  plan  of  a  conspiracy  to  murder.  The 
statement  of  the  witness  Melissa  Stewart,  that  she  had  sent  for 
him  for  the  purpose  mentioned,  was  competent  to  rebut  this,  if 
it  is  believed  by  the  jury  to  have  been  done  in  good  faith,  and 
without  collusion  between  her  and  the  defendant  or  McCall. 

The  remarks  of  the  court,  to  which  objection  was  taken, 
seem  to  have  been  directed  to  counsel,  rather  than  to  the  jury. 
They  announce  no  incorrect  principle  of  law,  however,  and  do 
not  appear  to  us  to  have  invaded  the  province  either  of  the 
counsel,  or  of  the  jury. — Meinnka  v.  The  State,  55  Ala.  47 ; 
CamphelVs  case,  Ih.  80.  The  law  does  not  look  upon  the  prin- 
ciples of  our  criminal  jurisprudence,  recognizing  the  duty  of 
retreat  under  certain  circunistances  in  order  to  avoid  unneces- 
sary bloodshed,  as  "a  cowardly  doctrine" — which  were  the 
terms  in  which  it  was  characterized  by  the  extract  read  by  the 
counsel  to  the  jury.  The  presiding  judge  did  right  to  correct 
this  dangerous  misapprehension,  lest  it  might  mislead  the  jury, 
to  the  dishonor  of  the  law.     Courts  have  a  discretionary  power, 
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moreover,  to  require  all  propositions  of  mere  law  to  be  argued 
as  such  to  the  presiding  judge,  and  not  to  the  jury.  The  jury 
are  to  receive  the  law  from  the  court,  and  not  from  either  the 
counsel,  or  from  text-books  or  adjudged  cases.  This  is  a  part 
of  the  police-power,  so  to  speak,  of  the  court,  often  necessary 
to  prevent  confusion  and  insure  the  orderly  administration  of 
justice  in  the  trial  court. 

The  charge  given  by  the  court,  at  the  request  of  the  solic- 
itor, was  unquestionally  correct. —  Wills  v.  The  State,  73  Ala. 
362;  and  cases  cited  in  brief  of  the  Attorney-General. 

It  was  competent  for  the  defendant,  in  making  his  statement 
under  the  statute,  to  the  jury,  to  testify  that  he  liad  had  a  pre- 
vious difficulty  with  Allen,  and  to  state  the  general  nature  of 
it,  so  as  to  show  whether  it  was  grave  or  trivial  in  charactei'. 
But  the  details  or  particulars  should  not  have  been  stated. 
Mc  Anally  v.  The  State,  74  Ala.  9 ;  Gy^ay  v.  The  State,  63 
Ala.  66. 

For  the  errors  above  specitied,  the  judgment  of  the  City 
Court  is  reversed,  and  the  cause  remanded.  The  defendant 
will,  in  the  meanwhile,  be  retained  in  custody,  until  discharged 
by  due' course  of  law. 


Curtis  V.  The  State. 

Indicttnent  for    Grand   Larceny. 

1.  Evidence  of  offenses  other  than  that  charged;  adinissibililif  of. 
While,  as  a  general  rule,  evidence  that  a  defendant  has  committed 
offenses  other  tlian  that  for  whicli  he  is  on  trial,  is  inadmissilile ;  yet 
sucli  evidence  is  admissiljle,  where  it  tends  to  show  the  intent  with  whicli 
the  act  charged  was  committed,  to  illustrate  its  criminality,  or  to  identify 
the  accused  as  the  person  who  committed  the  act  charged  in  the  indict- 
ment on  which  he  is  tried. 

2.  Same;  in  prosecution  for  larceny. — In  a  prosecution  for  the  larceny 
of  a  mule,  the  prosecutor  having  testified  that  his  mule  was  taken  away 
one  night  without  his  knowledge  or  consent,  and  that  defendant  after- 
wards brought  him  a  horse,  which  he  said  he  had  obtained  in  exchange 
for  the  mule ;  the  owner  of  the  horse,  who  had  reclaimed  him  from  the 
jirosecutor,  may  state  the  circumstances  under  which  the  defendant  ol)- 
tained  the  possession  of  the  horse,  although  it  amounts  to  a  criminal 
offense. 

Appkal  from  Dallas  Circuit  Court. 
Tried  before  the  Hon,  John  Moore. 

The  indictment  upon  which  the  appellant  was  tried  and  con- 
victed, charged  him  with   the  larceny  of  a  mule  belonging  to 
Vol.  lxxvui. 
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Solomon  Craig.  On  tlie  trial,  Craig  testilied  that,  prior  to  the 
finding  of  tiie  indictment,  he  was  the  owner  of  a  mule;  that 
in  the  latter  part  of  October,  1884,  the  mule  was  taken  frym 
his  lot-without  his  knowledge  or  consent;  that  about  the  first 
of  November,  1884,  the  defendant  brought  him  a  horse,  saying 
that  he  had  traded  the  mule  foi-  it;  tiiat,  alth(»ugh  witness  had 
never  given  defendant  any  authority  to  trade  or  sell  his  mule, 
he  took  the  horse  rather  than  make  a  fuss  about  it;  that  this 
horse  was  aftei-vvards  claimed  and  taken  from  him  by  one 
Jones,  and  that  he  afterwards  found  his  mule  in  the  possession 
of  one  Williams,  who  returned  him  to  witness.  Willianis 
testified,  that  he  purchased  the  mule  from  the  defendant,  who 
claimed  it  as  his  own.  Jones,  on  his  examination,  was  asked  by 
the  solicitor,  "  Did  you  get  a  horse  from  Sol  Craig  i' "  The 
defendant  objected  to  the  question,  on  the  ground  that  it  was 
irrelevant,  and  referred  to  another  and  different  offense.  The 
court  overruled  the  objection,  and  permitted  the  witness  to  an- 
swer;  and  the  defendant  excepted.  Witness  then  answered, 
"Yes,  r  did;  it  was  some  time  in  January,  1885:  it  was  my 
horse.'"  The  defendant  moved  the  court  to  exclude  this  answer 
of  the  witness  from  the  jury,  which  the  court  refused  to  do; 
and  defendant  excepted.  Tliis  witness  was  then  permitted  to 
testify,  agaitist  the  objection  and  exception  of  defendant,  tliat 
the  defendant  had  borrowed  the  horse  from  him,  promising  to 
return  him  in  a  short  time;  that  his  horse  not  being  returned, 
he  went  to  defendant's  home  in  Wilcox  county,  Alabama,  to 
get  him,  and  was  told  i)y  him  that  he  had  left  his  horse  up  the 
country,  and  would  get  him  and  return  him  soon  ;  that  de- 
fendant never  returned  his  horse,  and  that  witness  obtained 
him  from  Sol  Craig,  as  above  stated. 

The  foregoing  is  substantially  all  the  evidence  referring  to 
the  exceptions  reserved.  The  defendant  then  requested  the 
court,  in  writing,  to  charge  the  jury  as  follows :  "  The  court 
charges  the  jury,  that  they  can  not  in  this  case  consider  the 
taking  of  Jones'  horse,  for  any  purpose,  in  arriving  at  the 
guilt  or  innocence  of  the  defendant  as  to  stealing  Sol  Craig's 
mnle."  The  court  refused  to  give  said  charge,  and  defendant 
excepted. 

The  admission  of  the  evidence  objected  to,  and  the  refusal 
to  charge  as  requested,  are  now  assigned  as  error. 

J.  S.  DiGGS,  for  appellant. 

T.  N.  McClellan,  Attorney-General,  contra. 

CLOPTON,  J. — As  a  general  rule,  evidence  that  the  de- 
fendant has  committed  offenses  other  than  those  charged  in 
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tlie  indictment,  thougii  of  a  similar  nature,  is  j^^i'fna  facie  in- 
admissible. The  general  rnle  has  its  limitations  and  excep- 
tions. When  it  is  material  to  show  the  intent  with  which  the 
act  charged  was  committed,  to  illustrate  its  criminality,  or  to 
identify  the  accused  iis  the  person  wiio  committed  the  act  laid 
in  the  indictment,  such  evidence  is  admissible. — Ingram  v. 
State,  S9  Ah.  24:7 :  Yarhoroiigh  v.  State,  41  Ala.  405.  The 
evidence  of  the  circufnstances  under  which  the  defendant  ob- 
tained the  horse  that  he  delivered  to  the  owner  of  the  mule, 
for  the  larceny  of  which  he  was  on  trial,  falls  within  the  ex- 
ception. It  tended  to  show  the  falsity  of  the  statement  of  the 
accused,  that  he- had  exchanged  the  mule  for  the  horse,  and  to 
show  the  intent  uith  whicli  he  took  the  mule — a  felonious 
taking. 
Affirmed. 


Banks  v.  The  State. 

Indictment  fcrr  Perjury. 

1.  Inflirtmenfs;  prurtice  an  to  finding  of,  at  common  lav. — The  rule  at 
common  law  was  to  prei)are  indictments,  and  to  administer  oaths  to 
witnesses,  in  open  court,  and  send  both  liefore  tlie  grand  jury  ;  and  un- 
der this  jjractice,  the  examination  of  a  witness  was  contined  to  a  specific 
charge  of  a  specified  offense,  imputed  to  a  tlesignated  person ;  anything 
beyond  tliis  was  immaterial  and  impertinent. 

2.  Same;  practice  as  to  finding  of,  in  this  State. — In  America,  this  rule 
varies  in  the  different  States ;  in  this  State,  the  witnesses  are  sworn  l)v 
the  foreman  of  the  grand  jury,  or  solicitor  (Code,  §  4773) ;  indictments 
V)eing  rarely  drawn  until  the  testimony  has  been  heard  and  satisfies  the 
grand  jury,  and  their  report  forms  the  basis  of  prosetHition. 

3.  (Ira)id  jury;  investigations  before,  to  vhat  confined. — Investigations 
before  the  grand  jury  nuist  not  be  inquisitorial,  and,  with  the  exception 
of  gaming  cases,  nnist  be  directed  to  a  specified  end,  and  the  examina- 
tion of  witnesses  must  be  confined  to  specified  aims  and  ol)jects ;  and 
under  the  theory  and  practice  in  this  State,  all  that  takes  place  before 
tlie  grand  jury,  as  well  as  the  subsecpient  steps  in  the  prosecution,  may 
be  said  to  be  proceedings  upon  the  indictment. 

4.  Witness;  examination  of ,  before  grand  jury,  rule  as  to. — A  witness 
is  not  a  general  informer,  but  the  incpiiry  must  be  directed  to  the  par- 
ticular act,  transaction,  or  imputed  crime;  and  anything  beyond  this, 
except  in  gaming  cases,  is  unauthorized  and  inquisitorial;  but,  in  such 
cases,  the  statute  (Code,  §  4210)  authorizes  the  interrogation  of  a  wit- 
ness as  to  the  facts  within  his  knowledge,  and  he  may  be  required  to 
answer  without  specifying  any  act  or  transaction. 

0.  Investigation  before  grand  jury;  what  act  legitimate  subject  of. — No 
general  statute  interdicts  the  giving  away  of  spirituous,  vinous  or  malt 
liquors,  and  in  the  absence  of  some  local  prohibition,  the  grand  jury  is 
without  authority  to  inquire  into  a  mere  gift;  but  where  it  is  shown  that 
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local  prohibition  existed  "within  two  miles  of  the  academy  in  the  town 
of  Jasper,  Walker  county,  Ala.,"  and  the  inijuiry  in  of  a  particular  act 
of  selling  or  giving  away  of  such  liquors  within  the  prescribed  liinits, 
such  question  would  be  legitimate. 

6.  Perjury;  what  not  subject  of  indlrtmeiit  for. — An  answer  to  an  im- 
material question  can  not  be  made  the  subject  of  perjury ;  and  where  an 
indictment  shows  that  the  act  sought  to  be  proved  was  immaterial,  it 
must  be  adjudged  insufficient,  and  an  averment  that  it  is  material  can 
not  cure  the  defect. 

Appe.\i-  from  Walker  Circuit  Court. 

Tried  before  the  lion.  S.  11.  Spkott. 

Tlie  appellant,  William  Banks,  was  tried  and  convicted  un- 
der an  indictment  which  charged  that  "on  iiis  examination  as  a 
witness  before  the  grand  jury,  at  the  Fall  term,  1883,  of  the 
Circuit  Court  of  Walker  county,  duly  sworn  to  testify,  by  the 
foreman  of  the  grand  jury,  who  had  authority  to  administer 
such  oath,  in  a  case  before  the  grand  jury  of  the  State  against 
souie  person  whose  name  was  to  the  grand  jury  unknown,  for 
unlawfully  selling  or  giving  spirituous,  vinous  or  malt  liquors 
to  said  Wm.  Bani^s,  falsely  swore,  that  no  one  had  given  or 
sold  him  whiskey,  M'ine  or  brandy  since  he  had  been  to  court; 
the  matter  so  sworn  to  being  material,  and  the  oath  of  the  said 
Wm.  Banks,  in  relation  to  such  matters,  being  willfully  and 
corruptly  false."  A  demurrer  was  interposed  to  the  indict- 
ment, on  these  grounds  :  1st,  that  the  indictment  fails  to  show 
that  the  grand  jury  was  investigating  any  case  authorizing  said 
grand  jury  to  swear  the  defendant  as  to  the  mattei'S  set  out  in 
said  indictment,  as  to  which  the  alleged  false  oath  was  made ; 
2d,  the  indictment  fails  to  show  that  the  matters  alleged 
therein,  as  being  the  foundation  of  the  alleged  false  oath,  were 
material  to  the  issue  then  being  investigated  by  the  grand 
jury  ;  3d,  the  indictment  shows  on  its  face  that  the  investiga- 
tion before  the  grand  jury,  in  relation  to  wdiicli  the  alleged 
false  oath  was  taken,  was  general,  and  there  is  nothing  to  show 
that  the*matters  sworn  to  were  material  to  the  case  tlien  being 
investigated  by  the  grand  jury:  4th,  the  indictment  fails  to 
show  that  the  grand  jury  were  investigating  a  case  against  any 
particular  person  who  had  sold  or  given  vinous,  spirituous  or 
malt  liquors  to  said  Banks,  as  a  man  of  known  intemperate 
habits  ;  5th,  the  indictment  fails  to  show  that  said  grand  jury, 
at  the  time  the  alleged  false  oath  was  taken,  was  investigating 
a  case  against  any  one  for  giving  or  selling  liquor  within  a  pro- 
hibitory district ;  6th,  the  indictment  fails  to  show  the  materi- 
ality of  the  alleged  false  oath  to  the  tnatters  then  at  issue. 
This  demurrer  was  overruled,  and  issue  was  joined  on  the 
plea  of  not  guilty. 

There  ^vas  evidence  tending  to  show,  that  the  defendant  was 
called  as  a  witness  before  the  grand  jury,  while  they  were  in- 
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vestigating  a  case  for  the  violation  of  a  local  law  prohibiting 
the  sale  or  giving  away  of  spirituous,  vinous  or  malt  liquors 
within  two  miles  of  the  academy  in  the  town  of  Jasper, 
Walker  county,  Ala.,  and  that  he  swore  before  the  grand  jury, 
"  that  no  one  had  given  or  sold  him  whiskey,  wine  or  brandy, 
since  he  had  been  to  court."  There  was,  also,  evidence  that 
defendant  was  seen,  in  company  with  three  others,  to  walk  off 
from  the  Methodist  church  at  Jasper,  Ala.,  which  is  within  a 
short  distance  of  the  academy  at  that  place  ;  that  one  of  these 
men  had  a  bottle  of  whiskey  in  his  pocket,  and  was  seen  to 
drink  of  it,  pass  the  bottle  to  the  one  immediately  next  to  him, 
who  likewise  took  a  drink  and  set  the  bottle  on  the  ground  ; 
that  the  defendant,  who  was  a  short  distance  behind,  came  up, 
picked  up  the  bottle,  drank,  and  set  it  down  again  ;  that  no  one 
handed  him  the  bottle,  or  gave  him  any  invitation  or  permis- 
sion to  drink  from  it.  There  was  other  evidence  as  to  the 
habits  of  defendant,  and  various  charges  given  and  refused,  to 
which  he  excepted  ;  but  in  the  view  of  the  case  taken  by  tliis 
court,  they  need  not  be  set  out  here. 

The  jury  found  the  defendant  guilt}',  and  he  filed  a  motion 
in  arrest  of  judgment,  on  the  same  grounds  set  out  in  the  de- 
murrei'.  This  motion  was  overruled,  and  defendant  was  sen- 
tenced to  imprisonment  in  the  penitentiary  for  four  years. 

The  rulings  of  the  court  on  the  demurrer  to  the  indictment, 
and  the  motion  in  arrest  of  judgment,  are  now  assigned  as 
error. 

Hewitt,  Walker  <Sz  Porter,  for  appellant. — The  indictment 
charges  that  the  appellant  committed  perjury, in  a  "case  before 
the  grand  jury  of  tlie  State  against  some  person  whose  name 
was  to  the  grand  jury  unknown,  for  unlawfully  giving  or  sell- 
ing vinous,  spirituous  or  malt  liquors  to  Wm.  Banks."  There 
is  nothing  in  the  indictment  whicli  shows  that  the  act  of  selling 
Panks  liquor  was  unlawful  ;  and  this  being  the  case,  tlie  grand 
jury  had  no  right  to  inquire  into  it ;  if  they  did  so,  this  action 
was  extra-judicial,  and  perjury  can  not  be  predicated  thereon. 
While  many  of  the  formalities  of  the  common  law  are  now 
dispensed  with  l)y  our  statute,  yet  the  law  still  makes  it  essen- 
tial, in  addition  to  the  averment  of  the  authority  to  administer 
the  oath,  that  the  indictment  should  ''set  out  the  substance  of 
the  proceedings,  in  which  the  alleged  perjury  was  committed, 
that  it  may  distinctly  appear  that  the  oath  was  not  extra-judi- 
cial— that  it  was  taken  on  an  occasion,  in  reference  to  a  matter, 
and  before  an  officer  or  court  having  authority  to  administer 
it,  and  an  indictment  not  settitig  out  enough  of  the  proceeding 
to  disclose  these  facts  is  not  sufficient  under  the  statitte. — Jacobs 
V.  State,  61  Ala.  448. 
Vol.  Lxxvni. 
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T.  N.  McCi.ELLAN.  Attorney-General,  contra. — The  indict- 
ment was  sufficient.  It  charges  that  the  perjury  was  comniit- 
ted  while  Banks  was  being  examined  with  reference  to  a  mat- 
ter about  which  the  grand  jury  had  the  right  to  inquire.  The 
ofPense  was  the  unlawful  giving  or  selling  of  liquors.  The 
local  prohibition  law  made  any  sale  or  giving  away  within  the 
designated  district  unlawful,  and  this  being  the  case,  the  grand 
jury  was  authorized  to  inquire  into  any  sale  or  gift  there. 
Consequently,  when  Banks  swore  that  nobody  had  given  him 
or  sold  him  any  whiskey  in  Jasper,  he  swore  falsely  as  to  a 
material  fact  involved  in  the  inquiry  before  the  grand  jury. 
This  special  prohibition  law  was  one  of  which  the  courts  take 
judicial  knowledge,  and  it  need  not  be  pleaded. — Carson  v. 
State,  69  Ala.  235. 

STONE,  C.  J. — At  common  law,  the  rule  was  to  prepare 
indictments,  send  them  before  the  grand  jury,  administer 
proper  oaths  to  witnesses  in  open  court,  and  send  them  before 
the  grand  jury,  to  be  examined  by  them  touching  the  truth  or 
falsity  of  the  charge  preferred  in  said  indictment. — 1  Archb. 
Or.  Pr.  and  PI.  97,  98*,  8th  Araer.  Ed.,  vol.  1,  pp.  304,  305. 
Under  this  practice,  the  examination  of  witnesses  was  neces- 
sarily confined  to  a  specific  charge  of  a  specified  offense,  alleged 
to  have  been  committed  by  a  designated  person.  It  being 
necessary  that  the  indictment  should  specify  the  offense,  it 
resulted  that  the  testimony  was  confined  to  the  offense  specified. 
Any  thing  beyond  that  would  be  immaterial  and  impertinent. 
1  P>ish.  Cr.  Proc.  §  868;  6  Car.  &  P.  95. 

In  the  American  States,  the  rule  is  generally  different,  and 
the  practice  varies  in  the  different  jurisdictions.  In  Alabama, 
the  witnesses  are  not  sworn  in  open  court,  but  the  oath  is 
administered  by  the. foreman  of  the  grand  jury,  or  by  the 
solicitor. — Code  of  1876,  §  4773.  In  gaming  cases,  the  solicitor 
has  authority  to  summon  witnesses. — Code,  ^  4215.  And  it  is 
common  knowledge,  that  the  indictment  is  rarely  drawn,  until 
the  grand  jury  have  heard  the  testimony,  and  have  satisfied 
themselves  that  it  is  sufficiently  strong  to  authorize  a  prose- 
cution. Their  report  to  that  effect  is  the  basis  on  which  the 
prosecuting  attorney  frames  the  indictment.  If  not  abused, 
we  are  not  prepared  to  say  there  is  anything  objectionable  in 
this  practice. 

But  the  investigations  of  the  grand  jury  must  not  be  inquisi- 
torial. With  the  exception  of  one  class  of  offenses,  such 
investigations  must  be  directed  to  a  specific  end,  and  the  right 
to  interrogate  witnesses  is  confined  to  specified  aims  and 
objects.  In  People  v.  Hackley,  24  N.  Y.  74,  replying  to  an 
argument,  the  court  said :  "  The  criticism  of  the  appellant's 
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counsel  is,  that  the  examination  of  a  witness  before  a  grand 
jury  is  not  a  proceeding  upon  an  indictment,  and  so  not  witliin 
the  statute.  In  one  sense  it  is  not.  But,  by  the  theory  of 
proceedings  in  criminal  cases,  tlie  indictment  is  supposed  to  be 
prepared  and  taken  before  the  grand  jury,  by  the  counsel 
prosecuting  for  the  State;  and  the  evidence  is  then  given  in 
respect  to  the  offense  charged  in  it.  If  the  party  accused 
appears  to  be  guilty,  the  indictment  [supposed  to  have  been 
prepared]  is  certified  to  be  a  true  bill.  Otherwise,  it  is  thrown 
out.  In  that  view  of  the  practice,  all  wiiich  takes  place  before 
the  grand  jury,  as  well  as  the  subsequent  steps,  may  be  said  to 
be  proceedings  upon  the  indictment.''  This  we  may  adopt  as 
an  accurate  statement  of  tiie  principles  and  theory  of  proceed- 
ings before  grand  juries  in  this  State. 

There  is  no  authority  for  constitnting  the  witness  a  general 
informer,  requiring  him  to  tell  all  he  may  know.  The  inquiry 
must  be  directed  to  a  particular  act,  transaction,  or  imputed 
crime.  Anything  beyond  this,  except  in  the  one  class  of 
offenses,  is  unauthorized  by  a^y  law,  and  is  in  its  nature  inquisi- 
torial.—  United  States  v.  Coolidge^  2  Gallis.  364  ;  State\\  Fasset^ 
16  Conn.  457. 

The  excepted  class  referred  to  above,  is  that  of  gaming 
cases.— Code,  §  4216.  In  this  class,  the  statute  authorizes  the 
grand  jury  to  interrogate  witnesses  as  to  any  such  offense 
within  their  knowledge,  without  specifying  any  act  or  trans- 
action. When  so  interrogated  as  to  gaming,  the  witness  is 
required  to  answer. — State  v.  Blocker,  14  Ala.  450;  State  v. 
Parrish,  8  Humph.  80. 

Giving  away  spirituous,  vinous,  or  malt  liquors,  is  not,  with- 
out more,  a  violation  of  the  criminal  law.  No  general  statute 
has  interdicted  such  act,  and,  in  the  absence  of  some  restriction, 
or  local  prohibition,  the  grand  jury  is  without  jurisdiction  to 
inquire  into  a  mere  gift  of  such  commodity.  Many  places 
have  prohibitory  statutes,  but  they  do  not  cover  the  area  of 
the  entire  State.  It  is  shown  that  such  act  is  prohibited  to  be 
done  "  within  two  miles  of  the  academy  in  the  town  of  Jasper, 
in  Walker  county,  Alabama."  If  the  grand  jury  were  inquiring 
of  the  witness  of  any  act  of  selling,  or  giving  away  of  spirit- 
uous, vinous,  or  malt  liquors  to  said  witness,  within  said  limits, 
a  particular  act  or  transaction  being  expressed,  or  indicated  by 
the  inquiry,  then  the  question  propounded  was  a  legitimate 
one,, and  the  witness  was  bound  to  answer  it.  A  false  answer 
given  to  such  inquiry,  if  knowingly  given,  might  be  the  subject 
of  an  indictment  for  perjury.  In  such  case,  the  question  by 
the  grand  jury  would  have  a  definite  aim,  would  be  within  the 
sphere  of  their  legitimate  powers,  and  the  witness  would  be 
bound  to  answer  it. 
Vol.  lxxviii. 
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The  indictment  in  this  case  is  fatally  defective.  It  fails  to 
show  or  indicate  any  person,  of  whose  guilt  the  grand  jury 
were  inquiring,  and  it  fails  to  designate,  or  point  to  any  place, 
where  the  act  of  giving  would  be  unlavvful,  as  the  scene  of  the 
imputed  act.  It  therefore  fails  to  show  the  question  to  the 
witness  was  material,  but,  on  the  contrary,  shows  it  was  prima 
facie  immaterial.  An  answer  to  an  immaterial  question'  can 
not  be  the  subject  of  perjury;  and  an  indictment  which  shows 
on  its  face  that  the  act  sought  to  be  proved  was  immaterial  and 
harmless,  as  not  pointing  to  some  act  of  imputed  criminality, 
must  be  adjudged  insufficient.  The  averment  that  the  matter 
sworn  to  was  material,  can  not  overcome  the  intendment  that 
the  matter  specified  as  sworn  to  h  2)rima  facie  immaterial. 

Nor  is  the  present  indictment  lielped  by  the  imputed  false 
statement,  that  no  one  had  given  or  sold  him  spirits,  etc.  The 
frame  of  the  indictment  shows  that  the  attempt  of  the  grand 
jury  was  not  to  procure  an  indictment  against  the  person, 
"  whose  name  was  to  the  grand  jury  unknown,"  for  selling  such 
liquors  without  license.  The  act  complained  of  was  "selling 
or  giving,"  stated  disjunctively.  When  this  mode  of  pleading 
is  adopted,  each  act  thus  alternately  charged  must  constitute 
the  offense  charged,  or  attempted  to  be  charged. — Horton  v. 
The  State,  53  Ala.  488.  It  is  manifest  there  was  no  inquiry 
as  to  the  ordinary  sale  of  liquors  without  license. 

Reversed  and  remanded. 


Barber  v.  The  State. 

Indictment  for  Burglary. 

1.  Sufficiency  of  indictment. — It  is  no  objection  to  an  indictment  for 
burglary,  that  it  also  avers  the  consummation  of  a  larceny  in  the  build- 
ing alleged  to  have  been  entered. 

2.  Joinder  of  counts  for  burglary  and  larceny. — Whether  a  count  for 
burglary,  and  a  count  for  petit  larceny,  can  be  joined  in  the  same  in- 
dictment, is  "  left  open  for  future  consideration,"  authorities  being  cited. 

3.  Felonious  intent,  as  element  of  burglary;  arerinent  of. — It  is  an  es- 
sential element  of  the  crime  of  burglary,  that  the  breaking  and  entering 
should  be  accompanied  with  an  intent  to  steal,  or  to  commit  some  fel- 
ony, and  this  intent  must  usually  be  alleged  and  proved ;  but,  where 
there  is  {(n  averment  of  a  completed  larceny,  or  of  some  felony  actually 
committed,  it  is  unnecessary  to  aver  the  felonious  intent. 

4.  Sufficiency  of  indictment,  as  charge  of  burglary  or  larceny. — A 
count  which  fails  to  charge  the  felonious  intent,  and  fails  to  charge  an 
asportation  sufficient  to  constitute  larceny,  is  fatally  defective. 
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5.  General  verdict,  under  indictment  containing  good  and  bad  counts. 
A  general  verdict  of  guilty,  under  an  indictment  containing  both  good- 
and  bad  counts,  will  be  referred  to  the  good  counts. 

Appeal  from  Sumter  Circuit  Court. 

Tried  before  A.  G.  Smith,  Esq.,  Special  Judge. 

The  appellant  was  tried  and  convicted  on  an  indictment 
which  contained  three  counts  ;  the  first  charging,  that  he  broke 
into  and  entered  a  building,  the  property  of  E.  W.  Hookes,  in 
which  a  thing  of  value,  to-wit,  corn,  was  kept  for  use,  sale  or 
deposit,  with  the  intent  to  steal.  The  second  count  charged, 
that  with  the  intent  to  steal  he  broke  into  and  entered  the  sta- 
ble of  E.  W.  Hookes,  a  building  in  which  a  thing  of  value,  to- 
wit,  horses,  were  kept  for  use,  sale  or  deposit,  and,  having  so 
burglariously  entered,  feloniously  took  and  carried  away  one 
bushel  of  corn,  the  personal  property  of  E.  W.  Hookes,  of  the 
value  of  one  dollar.  The  third  count  charged,  that  he  broke 
into  and  entered  the  corn-crib  of  E,  W.  Hookes,  a  building  in 
which  a  thing  of  value,  to-wit,  corn,  was  kept  for'  use,  sale  or 
deposit,  and,  having  so  inirglariously  entered,  feloniously  took 
away  one  bushel  of  corn,  the  personal  property  of"  E.  W. 
Hookes,  of  the  value  of  one  dollar. 

A  demurrer  was  interposed  to  the  indictment,  on  the  follow- 
ing grounds :  1st,  that  there  is  a  misjoinder  of  counts  in  said 
indictment ;  2d,  that  there  is  a  n)isjoinder  of  counts  in  said 
indictment,  in  this,  that  the  first  count  in  said  indictment  is 
for  burglary,  and  the  second  count  is  for  petit  larceny  ;  3d, 
that  in  the  first  and  third  counts  of  the  indictment  the  defend- 
ant is  charged  with  burglary,  and  in  the  second  count  he  is 
charged  with  petit  larceny  ;  4th,  that  under  the  first  and  third 
counts  of  the  indictment,  the  defendant  is  charged  with,  and 
can  be  convicted  of  i)urglary,  while  in  the  second  count  he 
could  be  convicted  of  petit  larceny. 

This  demurrer  was  overruled,  and  a  plea  of  not  guilty  en- 
tered. The  jury  found  the  defendant  guilty  as  charged  in  the 
indictment.  A  motion  in  arrest  of  judgment  was  made,  on 
these  grounds :  1st,  that  the  verdict  is  general  in  its  character, 
and  does  not  find  as  to  what  count  of  the  indictment  the  de- 
fendant is  guilty  ;  2d,  that  the  verdict  does  not  specify  the 
count  to  which  said  verdict  responds.  This  motion  was  over- 
ruled, and  the  defendant  sentenced  to  hard  labor  for  the  county 
for  one  year. 

The  overruling  of  the  demurrer,  and  of  the  motion  in  arrest 
of  judgment,  are  here  assigned  as  error. 

J.  J.  Altman,  for  appellant.     (No  brief  on  file.) 
Vol.  Lxxviii. 
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T.  N.  McClellan,  Attorney-General,  contra. — The  first  and 
second  counts  are  clearly  ^ood  for  the  crime  of  l)nrglary. 
Wolf  V.  State,  49  Ala.  360 ;  Adams  v.  State,  55  Ala.  143  *; 
Snoiv  V.  State,  54  Ala.  138.  The  third  count  is  bad,  either  as  a 
charge  of  larceny  or  burglary. — 58  Ala.  383*;  71  Ala.  317. 
The  conviction,  being  general,  is  referred  to  the  good   counts. 

1  Brick.  Dig.,  501,  §  761.  It  was  not  necessary  that  the  ver- 
dict should  show  to  what  count  it  responded. — 74  Ala.  1  •  72 
Ala.  191. 

SOMERVILLE,  J. — The  first  and  second  counts  in  the  in- 
dictment contain  eveiy  averment  necessary  to  constitute  a  good 
and  sufficient  indictment  for  burglary  under  the  statute. — Code, 
1876,  §  4343.  Nor  is  it  any  objection  to  these  counts  that  they 
aver  the  consummation  of  the  larceny  in  the  building  alleged  to 
have  been  burglariously  entered. — Snow  v.  The  State,  54  Ala. 
138;    Wolfv.  The  State,  49  Ala.  359. 

We  need  jiot  decide  in  this  case  the  question  sought  to  be 
raised  by  the  demurrer  of  the  defendant — whether  a  count  for 
burglary  and  one  for  petit  larceny  can  be  joined  in  the  same 
indictment.  We  pass  this  inquiry  merely  with  a  citation  of 
the  authorities,  leaving  it  open  for  future  consideration. — Ad- 
ams V.  The  State,  55  Ala.  143 ;  1  Bish.  Cr.  Proc.  (3d  Ed.), 
§^  446,  et  seq.;  Whart.  Cr.  PI.  &  Prac.  (8th  Ed.),  §  289  ;  1 
Whart.  Cr.  L.  (8th  Ed.),  §  819. 

It  is  an  essential  element  in  the  crime  of  burglary,  that  the 
breaking  and  entering  should  be  accompanied  with  an  intent 
to  steal,  or  to  commit  some  felony  ;  and  this  intent  must  usu- 
ally be  both  alleged  and  proved.  The  rule  seems  to  be  settled 
by  the  authorities,  however,  where  there  is  an  averment  of  a 
completed  larceny,  or  some  felony  actually  consummated,  it  is 
unnecessary  to  aver  the  intent  to  be  felonious,  the  legal  pre- 
sumption being  that  it  is  so.  The  doing  of  the  criminal  act, 
under  such  circumstances,  seems  to  be  regarded  as  conclusive 
of  the  felonious  intent.— 1   Whart.  Cr.  Law  (8th  Ed.),  §  818  ; 

2  Arch.  Cr.  PI.,  *329  ;    Wolfs  case,  49  Ala.  359. 

This  rule  of  pleading  is  important  in  determining  the  charac- 
ter of  the  third  count.  For,  if  we  regard  the  averment  made 
in  this  count — that  the  defendant  "  feloniously  took  away  "  the 
described  personal  property — as  a  sufiicient  averment  of  an  ac- 
tual asportation,  then  the  count  charges  a  completed  larceny,  and 
the  allegation  of  a  felonious  or  larcenous  intent  was  unneces- 
sary, in  order  to  constitute  a  good  count  for  burglary.  And  if 
the  asportation  is  insufiiciently  averred,  the  count  is  bad  as 
failing  to  charge  larceny,  an'd  also  for  burglary,  because  there 
is  no  averment  of  the  requisite  intent.     In  other  words,  this 
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count  would  neither  charge  an  actual  stealing  nor  an  intent  to 
steal,  which  would  entirely  vitiate  it. 

If  we  regard  our  first  supposition  as  the  correct  view,  all 
three  of  the  counts  are  good  for  burglary,  and  there  can  be  no 
pretense  of  misjoinder  or  of  duplicity.  If  the  latter  view  be 
correct,  we  then  have  two  counts  good  as  charging  burglary, 
and  the  other  defective  for  both  burglary  and  larceny,  and  the 
conviction  would  be  referred  entirely  to  the  good  counts.  The 
well  established  rule  is,  that  a  general  verdict  of  guilty,  on  an 
indictment  containing  several  counts,  will  be  referred  to  the 
counts  which  will  sustain  the  conviction.  And  the  fact  that 
there  is  one  bad  count  will  not,  in  such  a  case,  be  ground  for 
tlie  arrest  of  judgment,  the  verdict  being  presumed  to  have 
been  found  on  the  good  counts. — Chappell  v.  The  State,  52  Ala. 
359  ;  Hudson  v.  The  State,  34  Ala.  253 ;  1  Brick.  Dig.,  p.  501, 
§  761  ;  Clark's  Man.  Cr.  Law,  §  2525  ;  1  Arch.  Cr.  Pr.  &.  PI. 
(Pom.  Ed.),  293  (*93),  note  I. 

The  demurrer  to  the  indictment,  and  the  motion  made  in 
arrest  of  judgment,  were  properly  overruled. 

Judgment  affirmed. 


Perry  i;.  The  State. 

Indictment  for  Resisting  Officer. 

1.  Ameudinent  of  complaint,  on  appeal  from  County  Court. — A  state- 
ment of  the  cause  of  complaint  prepared  by  the  soHcitor,  (jn  appeal  from 
the  County  Court,  is  amendable,  if  a  new  and  diflferent  case  is  not  thus 
introduced. 

2.  Charge  to  jury;  when  properly  refutied. — A  charge  which  refers  the 
jury  to  the  evidence  for  one  of  the  parties  onlj',  or  which  assumes  an 
irre<'oncilal)le  conflict  between  witnesses,  or  which  makes  guilt  or  inno- 
cence depend  on  what  one  or  more  witnesses  swear,  and  not  on  the 
whole  evidence,  is  properly  refused. 

3.  Same;  when  should  be  given. — A  charge  asserting  c-orrect  legal  prop- 
ositions, founded  on  facts  hypothetically  stated  which  there  is  evidence 
tending  to  prove,  and  making  the  application  of  the  law  dependent  on 
the  whole  evidence,  is  free  from  objection. 

4.  Same. — Where  the  evidence  presents  two  variant  phases  of  a  case, 
either  party  has  the  right  to  have  the  jury  instructed  on  his  hypothesis  ; 
and  a  charge  that,  "if  the  jury  believe  the  statement  as  what  Mrs.  C. 
would  swear,"  referring  to  an  admission  in  writing  as  to  what  an  absent 
witness  would  testify,  makes  the  statement  a  part  of  the  instruction, 
instead  of  stating  the  hypothetical  facts,  and  is  improperly  refused ; 
but  this  court  condemns  such  charges, 'and  will  not  extend  the  rule, 

Appeal  from  Jefferson  Circuit  Court. 
Vol.  lxxvui. 
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Tried  before  the  Hon.  S.  H.  SpRorr. 

This  was  a  prosecution,  commenced  by  affidavit,  before  B. 
M.  Allen,  a  justice  of  the  peace,  charging  the  defendant  with 
opposing  or  resisting  one  Brock,  a  constable,  in  the  execution 
of  a  writ  of  seizure  in  a  detinue  case,  issued  by  said  Allen. 
The  case  was  made  returnable  to  the  County  Court  of  Jeffer- 
son, where  the  defendant  was  tried  and  convicted.  He  appealed 
to  the  Circuit  Court. 

The  complaint  filed  by  the  solicitor  in  the  Circuit  Court 
originally  stated  the  name  of  the  plaintiff  in  the  detinue  suit  as 
"Mrs.  Sol.  Lacey."  After  plea  of  not  guilty  by  the  defend- 
ant, the  State  was  permitted,  against  his  objection  and  excep- 
tion, to  amend  the  complaint,  by  striking  out  the  name  of  Mrs. 
Sol.  Lacey,  and  inserting  in  lieu  thereof  the  name  of  Mrs.  Sue 
Lacey.  After  the  evidence  of  the  State  was  all  in,  the  court 
again  permitted  the  solicitor  to  amend,  by  striking  out  Mrs. 
Sue  Lacey,  and  inserting  Mrs.  Susan  Lacey,  as  the  plaintiff  in 
the  detinue  suit,  and  defendant  excepted. 

Brock,  the  constable,  testified  that  he  went  to  the  house  of 
defendant,  having  in  his  possession  at  that  time  a  writ  of  seiz- 
ure in  a  detinue  suit,  issued  by  Allen,  a  justice  of  the  peace, 
in  which  Mrs.  Susan  or  Sue  Lacey  was  plaintiff,  and  appellant 
was  defendant ;  that  he  met  defendant  there,  and  stated  to  him 
that  he  had  a  writ  of  seizure,  which  required  him  to  take  cer- 
tain furniture  into  his  possession,  and  started  to  read  the  writ : 
that  defendant  told  him  that  he  need  not  read  the  writ — that 
he  knew  what  it  was ;  that  the  furniture  was  then  in  his  house, 
and  that  neither  said  Brock  nor  any  other  damned  officer  could 
get  it ;  that  defendant  refused  to  permit  Brock,  who  was  at  the 
time  constable  of  precinct  Xo.  21,  in  said  county,  and  acting 
as  such,  to  take  said  furniture  into  his  possession  ;  that  he  left 
without  taking  possession  of  the  furniture  ;  that  afterwards,  in 
the  absence  of  defendant,  he  went  to  his  house,  and  took  the 
furniture  under  the  writ.  The  witness  also  testified,  that  at 
the  time  of  his  first  visit  to  defendant's  house,  there  was  a  lady 
present,  who  was  near  enough  to  have  heard  all  that  occurred 
between  them.  There  was  other  evidence  for  the  State,  which 
need  not  be  set  out.  The  defendant  introduced  a  written 
statement  which  the  State  admitted  Mrs.  Crawford,  if  present, 
would  swear  to.  This  statement  was  substantially  as  follows  : 
that  she  was  present  at  the  time  the  witness  Brock  came  to  de- 
fendant's house  ;  that  there  were  then  present  also  the  defend- 
ant and  his  wife  ;  that  at  that  time  said  Brock  read  to  defend- 
ant the  summons  for  him  to  appear  as  a  defendant  in  the  court 
of  B.  M.  Allen,  Esq.,  in  a  suit  that  had  been  brought  against 
him  by  Mrs.  Susan  Lacey,  for  some  furniture  ;  that  at  that 
time  said  Brock  did  not  demand  of  defendant   the   furniture, 
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nor  attempt  in  any  way  to  levy  a  writ  on  said  furniture,  or  to 
take  said  furniture  into  his  possession  ;  that  Brock  did  not  then 
ask  for  the  furniture,  or  say  that  he  had  any  writ  for  it ;  that 
afterwards  Brock  came  to  defendant's  house,  when  he  was  ab- 
sent, and  got  the  furniture  ;  that  when  Brock  first  came  to  the 
house,  and  summoned  defendant  to  appear  as  a  defendant  in 
said  suit,  all  that  defendant  said  to  Brock  was,  "Yery  well,  I'll 
be  there,  Mr.  Brock  ;"  that  he  did  not  curse  said  Brock,  nor 
refuse  to  deliver  to  him  any  furniture,  and  that  the  time  first 
mentioned  above  is  the  time  Brock  swore  in  the  County  Court 
that  defendant  resisted  him  in  the  execution  of  a  detinue  writ 
for  the  furniture.  The  defendant  then  made  a  statement  as  to 
tlie  facts  in  his  own  behalf,  but  not  under  oath,  which  was  sub- 
stantially the  same  as  Mrs.  Crawford's. 

This  was,  substantially,  all  the  evidence  for  the  defendant; 
and  he  thereupon  requested  the  court  to  give  the  following 
written  charge,  which  the  court  refused  to  give,  and  he  ex- 
cepted :  "If  the  jury  believe  that  the  statement  as  to  what 
Mrs.  Crawford  would  swear  is  a  true  and  correct  account  of 
what  occurred,  and  all  that  occurred,  at  the  time  the  constable 
Brock  first  went  to  defendant's  house  with  the  detinue  writ, 
then  it  would  be  the  duty  of  the  jury  to  acquit  the  defendant." 

The  allowance  of  the  amendments,  and  the  refusal  to  charge 
as  requested,  are  now  assigned  as  error. 

HEwirr,  Walker  &  Porter,  for  appellant. — (1.)  The  al- 
lowance of  the  amendments  to  the  complaint  was  error.  The 
Circuit  Court,  in  trying  appeals  from  the  County  Court,  is 
governed  by  the  same  rules  as  to  practice  as  if  the  case  had 
originated  in  that  court.  Code,  §  4730.  Prosecutions  in  the 
Circuit  Court  can  only  be  commenced  by  indictment,  which 
can  not  be  amended  except  by  the  consent  of  the  defendant. 
Code,  §  481r6.  The  amendments  were  not  made  under  section 
4722  of  the  Code,  because  that  applies  only  to  proceedings  in 
the  County  Court.  (2.)  The  charge  requested  should  have 
been  given.  Two  versions  of  the  circumstances  of  the  case 
were  given,  one  of  which,  if  believed,  estabHshed  the  guilt  of 
the  accused,  and  the  other  his  innocence.  The  court  had  no 
right,  by  refusing  the  charge,  to  affirm  that  the  State's  version 
was  the  true  one. 

T.  N.  McClellan,  Attorney-General,  contra. — (1.)  The 
amendments  were  properly  allowed. — Tatum  v.  State,  66  Ala, 
466.  (2.)  The  charge  requested  was  properly  refused,  because 
the  guilt  of  the  accused  depended  on  whether  the  jury  believed 
one  of  several  witnesses,  instead  of  leaving  them  to  reach  their 
Vol.  Lxxviii. 
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verdict  on  all  the  evidence. — Carter  v.  State,  33  Ala.  429  ;  BiU 
V.  State,  25  Ala.  15  ;  29  Ala.  374. 

CLOPTON,  J.— Whether  the  statement  of  the  cause  of 
complaint  in  the  Circuit  Court,  which  is  prepared  by  the  so- 
licitor on  appeal  from  the  County  Court,  is  amendable,  was 
fully  considered  in  Tatum  v.  State,  QQ  Ala.  465 ;  and  it  was 
held,  that  it  was  capable  of  amendment,  if  a  new  and  different 
case  M^as  not  introduced.  A  re-consideration  of  the  question 
is  unnecessary. 

The  defendant  read  in  evidence  a  statement  of  facts,  to 
which  the  State  admitted  Mrs.  Crawford,  an  absent  witness, 
would  testify,  if  present.  Between  this  statement  and  the  ev- 
idence of  the  constable  there  is  a  conflict,  as  to  what  occurred 
at  the  time  it  is  alleged  the  offense  was  committed.  The  de- 
fendant made  a  statement,  but  Mrs.  Crawford  and  the  con- 
stable were  the  only  witnesses  as  to  the  facts.  The  defendant 
requested  the  court  to  instruct  the  jury  as  follows:  "If  the 
jury  believe  that  the  statement,  as- to  what  Mrs.  Crawford 
would  swear,  is  a  true  and  correct  account  of  what  occurred, 
and  all  that  occurred,  at  the  time  the  constable  Brock  first  went 
to  the  defendant's  house  with  the  detinue  writ,  then  it  would 
be  the  duty  of  the  jury  to  acquit  the  defendant."  A  charge  is 
properly  refused,  which  refers  the  jury  to  the  testimony  on  be- 
half of  one  of  the  parties  only,  when  witnesses  are  examined  by 
both  parties  ;  or  which  assumes  there  is  an  irreconcilable  con- 
flict between  the  testimony  of  the  witnesses  ;  or  which  makes 
the  guilt  or  innocence  of  the  accused  depend  on  what  one  or 
more  witnesses  ^y-fjijg,  instead  of  on  the  facts  as  found  upon  the 
whole  evidence. — Dill  v.  State,  ^^  K\'a.  15;  Cain  v.  Penix, 
29  Ala.  374  ;  Carter  v.  State,  33  Ala.  429.  We  do  not  con- 
sider the  charge  obnoxious  to  either  of  these  charges.  Where 
the  evidence  presents  two  variant  phases  of  the  case,  either 
party  has  the  right  to  have  the  jury  instructed  as  to  the  law 
arising  on  his  hypothesis  of  the  case  ;  and  a  charge  is  unobjec- 
tionable, which  asserts  a  correct  legal  proposition  founded  on 
the  hypothetical  facts,  which  there  is  evidence  tending  to  prove, 
and  makes  the  application  of  the  law  dependent  on  their  ascer- 
tainment by  the  jury  from  the  whole  evidence. — Hill  v.  Town- 
send,  69  Ala.  286.  The  charge  requested  refers  to  the  state- 
ment as  setting  forth  the  defendant's  phase  of  the  case,  and 
makes  it  a  part  of  the  instruction,  instead  of  reciting  therein 
the  hypothetical  facts  at  length.  The  expression — ^'the  state- 
ment as  to  lohat  Mrs.  Crawford  would  swear'''' — was  used  to 
identify  the  particular  statement  made  a  part  of  the  charge. 
Its  effect  is  not  to  make  the  itmocence  of  the  defendant  de- 
pendent on  what  Mrs.  Crawford  proved,  but  on  the  ascertain- 
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ment  by  the  jury  tliat  the  facts  set  forth  in  the  statement  are 
true  and  correct,  and  all  that  occurred.  Neither  does  the  charge 
withdraw  the  other  evidence  from  the  consideration  of  the  jury. 
It  is  manifest,  if  the  facts  are  as  set  forth  in  the  statement,  the 
defendant  is  not  guilty. 

We  deem  it  proper  to  remark,  that  we  regard  such  charges 
as  objectionable,  though  the  one  under  consideration  is  not 
sufficiently  so  to  authorize  its  refusal.  The  better  practice  is 
to  recite  in  the  chai'ge  the  facts  on  which  tiie  legal  proposition 
is  founded.  Had  not  the  statement  been  in  writing,  and  before 
the  jury,  we  would  have  held,  that  the  charge  was  properly  re- 
fused ;  and  do  not  mean  to  extend  the  rule. 

Reversed  and  remanded.  Defendant  will  remain  in  custody 
until  discharged  by  due  course  of  law. 


Bog^us  V,  The  State. 

Indictment  for'  Violation  or  Evasion  of  Prohibition  Laic. 

1.  Act  to  prevent  violation  or  evasion  of  prohibition  laws,  and  of  laws 
requiring  license;  what  must  he  proved  to  authorize  conviction  under. — In 
order  to  sustain  a  conviction  for  the  offense  denounced  in  the  act  to 
prevent  the  violation  or  evasion  of  prohibition  laws,  or  of  laws  requiring 
license  for  the  sale  of  liquors,  approved  February  19,  1883,  three  things 
must  appear :  1st,  a  house,  room,  inclosure,  or  other  place,  where 
spirituous,  vinous>or  malt  liqxiors  are  furnished  or  obtained  in  violation 
or  evasion  of  law,  or  where  some  device  is  used  to  dispose  of,  furnish, 
or  obtain  such  liquors,  in  violation  or  evasion  of  law  ;  2d,  such  house, 
room,  inclosure,  place  or  device  to  be  so  constructed,  and  in  such  manner, 
as  to  keep  the  person  concealed  who  furnishes  or  disposes  of  the  liquor ; 
and,  3d,  a  sale,  disposition  or  furnishing  of  such  liquor,  in  violation  or 
evasion  of  law,  by  a  person  who  is  at  the  time  concealed. 

2.  Same;  what  indictment  must  show. — An  indictment  under  this 
statute  must  contain,  in  substance,  an  averment  of  each  of  the  ingre- 
dients set  out  above  ;  less  than  this  fails  to  show  a  violation  of  the  law. 

3.  Same;  policy  of. — There  is  nothing  in  this  statute  which  provides 
for  the  punishment  of  the  person  who  furnishes  or  disposes  of  the  liquor ; 
its  policy  is  to  prevent  such  clandestine  traffic,  by  punishing  him  who 
keeps  or  controls  the  house,  place  or  contrivance,  in  and  by  which  such 
illicit  traffic  can  be  and  is  conducted. 

Appeal  from  Marshall  Circuit  Court. 

Tried  before  the  Hon.  James  Aiken. 

The  appellant,  Wm.  Boggus,  was  tried  and  convicted  on  an 
indictment  which  contained  two  counts ;  the  lirst  of  which 
charged  that  he  "  did  keep,  or  have  control  of,  a  house  or  room 
in  which  a  person    could  conceal    himself,  where   spirituous, 

Vol.  lxxviii. 
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vinous  or  malt  liquors  were  furnished  or  obtained  in  violation 
or  evasion  of  law."  The  second  count  charged,  that  he  "did 
keep,  or  have  control  of,  a  house  or  room  in  which  a  person 
could  conceal  himself,  where  spirituous,  vinous  or  malt  liquors 
were  furnished  or  obtained  in  violation  or  evasion  of  law,  or 
where  a  device  was  used  to  dispose  of,  furnish  or  obtain  such 
liquors,  in  violation  or  evasion  of  law,  in  such  a  manner  as  to 
keep  the  person  concealed  who  furnished  or  disposed  such 
liquors."  Issue  was  joined  on  the  plea  of  not  guilt}'.  After 
part  of  the  testimony  was  in,  the  court  instructed  tlie  jury  that 
they  need  not  consider  the  second  count  of  the  indictment,  and 
a  verdict  of  guilty  was  had  upon  the  first  count.  The  defendant 
moved  in  arrest  of  judgment,  because  said  count  charged  no 
offense  known  to  the  law ;  but  his  motion  was  overruled,  and 
he  excepted.  There  were  various  charges  given  and  refused, 
which  are  immaterial  in  the  view  of  the  case  taken  by  this  court. 

Watts  &  Son,  for  appellant. — The  first  count  of  the  indict- 
ment charged  no  offense ;  there  is  no  averment  that  the  sale  of 
li(]uor  was  prohibited  in  Marshall  county,  or  of  any  facts  which 
made  the  sale  criminal ;  and  until  some  fact  showing  a  violation 
of  law  is  set  out  ii\an  indictment,  there  can  be  no  conviction 
under  it. — Mclntyre  v.  State,  55  Ala.  167.  See,  also,  Danner 
y.  State,  54  Ala.  127;  and  Johnwn  v.  State,  32  Ala.  581. 

T.  N.  ]\[cClellax,  Attorney-(4eneral,  contra. — The  indict- 
ment is  sufficiently  certain,  and  mmII  support  the  conviction. 
See  53  Ala.  525 ;  60  Ala.  50-52. 

STONE,  C.  J. — The  present  indictment  was  framed  under 
the  act  "to  prevent  the  violation  or  evasion  of  prohibition 
laws,  and  of  the  laws  requiring  license  to  sell  spirituous,  vinous 
or  malt  liquors,"  approved  February  19,  1883. — Sess.  Acts,  61. 
The  act  is  obscurely  framed,  and  badly  punctuated.  The  semi- 
colons in  the  first  section  should  all  be  commas.  To  meet  the 
statutory  conditions,  three  essentials  are  required  :  first,  a  house, 
room,  inclosure,  or  other  place,  where  spirituous,  vinous,  or 
malt  liquors  are  furnished  or  obtained,  in  violation  or  evasion 
of  law,  cr  where  some  device  is  used  to  dispose  of,  furnish,  or 
obtain  such  liquors  in  violation  or  evasion  of  law ;  second,  such 
house,  room,  inclosure,  place  or  device  to  be  so  constructed, 
and  in  such  manner,  as  to  keep  the  person  concealed,  who 
furnishes  or  disposes  of  such  liquor;  and,  third,  a  sale,  dispo- 
sition, or  furnishing  of  such  liquor,  in  violation  or  evasion  of 
law,  by  a  person  who  is  at  the  time  concealed.  Keeping  or 
controlling  a  house,  room,  place,  &c.,  without  more,  is  certainly 
no  offense  against  the  law.     Nor  would  a  mere  hiding-place,  or 
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device,  contrived  for  the  concealment  of  a  person,  complete  the 
offense,  or  raise  the  act  up  to  the  grade  of  criminality.  To  be 
a  violation  of  the  statute,  one  or  more  of  the  named  kinds  of 
liquor  must  be  furnished  or  disposed  of,  by  a  person  who  is  at 
the  time  concealed.  It  is  immaterial  by  or  to  whom  the  liquor 
is  furnished,  or  disposed  of.  The  three  conditions  concurring, 
the  offense  is  complete. 

There  is  nothing  in  tiiis  statute  which  provides  for  the  pun- 
ishment of  the  person  who  furnishes  or  disposes  of  the  liquor. 
Pie  is  probably  indictable  under  some  other  statute.  The  policy 
of  this  enactment  is,  to  prevent  such  clandestine  traffic,  by 
punishing  him  who  keeps  or  controls  the  house,  place,  or 
contrivance,  in  and  by  which  such  illicit  traffic  can  be  and  is 
conducted.  An  indictment  under  this  statute,  to  be  sufficient, 
must  contain,  in  substance,  each  of  the  ingredients  of  the 
offense  described  above.  Less  than  this  fails  to  set  forth  a 
violation  of  the  statute. 

For  some  reason,  not  explained,  the  defendant  appears  to 
have  been  tried  only  on  the  lirst  count  in  the  indictment. 
That,  however,  is  an  immaterial  matter,  as  each  count  is  insuf- 
ficient to  uphold  the  conviction.  What  we  have  said  about 
the  constituents  of  the  offense,  will  furnish  a  sufficient  guide 
for  framing  another  indictment,  should  the  prosecution  be 
continued.  We  have  also  indicated  what  facts  it  is  necessary 
to  prove,  to  justify  a  conviction.  We  need  not  notice  the  many 
exceptions. 

Reversed  and  remanded.  The  prisoner  to  remain  in  custody, 
until  discharged  by  due  course  of  law. 


Varnum  v.  The  State. 

Indictment  for  Removing  Mortgaged  Property. 

1.  Sale,  or  removal  of  property  under  lien;  what  liens  within  purview  of 
statute: — Valid  equitable  liens  and  mortgages  are  as  much  within  the 
purview  of  the  statute  (Code,  §  4353)  which  makes  criminal  the  re- 
moval or  sale  of  property  on  which  another  has  a  lien,  as  are  those  valid 
at  law. 

2.  Description  of  property  conveyed  by  mortgage;  parol  evidence  of  iden- 
tification.— When  a  mortgage  conveys  the  "entire  crop"  of  the  mortgagor 
"of  every  descrii)tion,  raised  by  him,  or  caused  to  be  raised  by  him  an- 
nually," till  a  certain  debt  is  paid,  the  uncertainty  as  to  what  the  mort- 
gage covers  can  be  removed  by  parol  evidence ;  and  when  a  bill  of  ex- 
ceptions fails  to  set  out  all  the  evidence,  this  court  will  presume  that 
such  parol  evidence  was  furnished,  and  the  mortgage  properly  admitted 
in  evidence. 
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3.  Mortgage  on  crops  not  planted. — A  mortgage  executed  before  the 
crop  which  it  covers  was  planted,  or  could  have  been  in  esse,  creates  an 
equitable  lien,  when  the  thing  mortgaged  has  a  potential  existence,  by 
which  is  meant  a  present  interest  in  property  of  which  the  thing  sold  or 
conveyed  is  the  product,  growtli  or  increase,  as  opposed  to  a  mere 
possibility  or  expectancv. 

Appeal  from  Plei)ry  Circuit  Court. 

Tried  before  the  Hon.  Hexry  D.  Clayton. 

The  appellant  was  indicted,  tried  and  convicted,  under  sec- 
tion 4353  of  the  Code,  for  selling  or  removing  certain  cotton 
on  which  one  Gates  had  a  lawful  and  valid  claim  under  a  writ- 
ten instrument.  On  the  trial,  it  was  shown  that  defendant  had 
sold  some  cotton  raised  bj  him  in  Henry  county  during  the 
year  1880.  The  State  then  offered  in  evidence  a  mortgage 
from  defendant  to  Gates,  bearing  date  January  5th,  1880, 
which  conveyed,  among  otlier  things,  "my  entire  crop  of  every 
description,  raised  by  me.  or  caused  to  l)e  raised  by  me  annu- 
ally, till  this  debt  is  paid."  Tiiis  mortgage  was  duly  acknowl- 
edged and  recorded.  The  defendant  objected  to  the  introduc- 
tion of  this  moi'tgage;  his  objection  was  overruled,  and  he 
excepted.  The  bill  of  exceptions  does  not  purport  to  set  out 
all  the  evidence. 

The  defendant  then  requested  the  court  to  give  the  follow- 
ing written  charges,  which  the  court  refused  to  do,  and  an  ex- 
ception was  taken  separately  to  the  refusal  to  give  eacii  charge : 
1.  "The  defendant  asks  the  court  to  charge  the  jury,  that  if 
they  believe,  from  the  evidence,  that  the  defendant  removed 
the  cotton  described  in  the  indictment,  and  that  said  cotton 
was  a  part  of  the  crop  grown  by  defendant  in  the  year  1880, 
and  that  the  only  right  Gates  had  to  said  cotton  was  under  a 
mortgage  made  by  defendant  to  said  Gates  on  the  5th  day  of 
January,  1880,  and  before  said  crop  was  planted  or  in  exist- 
ence ;  that  said  Gates  had  not  such  an  interest  in  said  cotton 
crop,  under  said  mortgage,  as  would  authorize  them  to  find  the 
defendant  guilty,  if  the  proof  convinced  them,  beyond  a  reason- 
able doubt,  that  defendant  removed  any  part  of  said  cotton 
crop."  2.  "  The  defendant  asks  the  court  to  charge  the  jury, 
that  the  terms  in  the  mortgage  introduced,  to-wit :  '  my  entire 
crop  of  every  kind  and  description^  raised  by  me,  or  caused  to 
be  raised  by  ma  annually,  till  this  debt  is  paid,'  does  not  consti- 
tute said  mortgage  a  lawful  and  valid  claim  on  the  crop  of  de- 
fendant for  the  year  1880,  or  for  any  subsequent  year." 

The  admission  of  the  mortgage,  and  the  refusal  to  charge  as 
requested,  are  now  assigned  as  error. 

James  A.  Clendenin,  for  appellant. — The  objection  to  the 
mortgage  was  well  taken.     Upon  its  face,  it  shows  no  title  in 
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Oates,  showing  as  it  does  that  it  was  executed  before  any  of 
the  crop  of  1880  was  planted.  It  describes  neither  the  lands 
nor  the  crops  to  be  raised,  and  gives  no  indication  whether 
the  crops  were  to  be  grown  in  or  out  of  tiie  State.  At  most, 
it  was  a  mere  agreement  to  give  a  subsequent  mortgage. 
Burns  v.  Camphell,  61  Ala.  271,  and  authorities  there  cited. 
It  conferred  no  specific  lien  on  such  after-acquired  property. 
Herman  on  Chattel  Mortgages,  46 ;  Anderson  v.  Howard,  49 
Ga.  313  ;  Ote^-  v.  Sill,  8  Barb.  102  ;  2  Kent's  Com.  468;  Skip- 
per V.  Stokes,  42  Ala.  255  ;  Pureell  v.  Mather,  35  Ala.  570 ; 
Booker  v.  Jones,  55  Ala.  266. 

T.  N.  McClellan,  Attorney-General,  eontra.— Thou g\\  the 
mortgage  to  Oates  did  not  give  him  the  legal  title  to  the  prop- 
erty, yet  it  vested  in  him  an  equitable  lien,  which  is  "a  claim  " 
under  a  written  instrument  within  the  language  of  the  statute. 
Bush  V.  Garner,  73  Ala.  102  ;  Grant  v.  Steiner,  65  Ala.  499 ; 
Bees  V.  Coats,  65  Ala.  250 ;  Booker  v.  Jones,  55  Ala.  271  ; 
Jones  on  Mortgages,  150-1. 

SOMERVILLE,  J.— The  indictment  charges  the  defendant 
with  selling  or  removing  certain  cotton,  for  the  purpose  of 
hindering,  delaying  or  defrauding  a  named  person,  who  was 
averred  to  have  a  lawful  and  valid  claim  thereto,  under  a  writ- 
ten instrument,  lien  created  by  law  for  rent  or  advances,  or 
other  lawful  and  valid  claim,  verbal  or  written,  the  defendant 
having  at  the  time  a  knowledge  of  the  existence  of  such  claim. 
The  statute  creating  this  offense  is  found  in  section  4353  of 
the  present  Code,  and  no  question  is  raised  as  to  the  sufficiency 
of  the  indictment. 

It  is  shown  that  the  defendant  had  sold  certain  cotton  raised 
by  him  in  the  year  1880  in  Henry  county ;  the  only  question 
of  controversy  being,  whether  there  was  a  lawful  or  valid  claim 
on  it,  within  the  meaning  of  the  statute.  The  evidence  of 
this  claim  was  a  written  mortgage,  executed  by  the  defendant 
on  the  fifth  day  of  January,  1880,  conveying  to  one  Oates,  as 
the  instrument  recites,  "  my  entire  crop  of  every  description 
raised  by  me,  or  caused  to  be  raised  by  me  annually,  till  this 
debt  is  paid.*' 

It  is  objected  to  the  admission  in  evidence  of  this  mortgage, 
that  it  was  void  for  uncertainty  in  the  description  of  the  crops 
intended  to  be  included  in  it.  Whatever  force  there  may  be 
in  this  objection  to  the  instrument  on  its  face,  this  alleged  un- 
certainty was  capable  of  being  removed,  when  read  in  the  light 
of  the  circumstances  surrounding  the  contracting  parties  at  the 
time  of  its  execution,  by  extraneous  parol  identification. — Ji'llis 
V.  Martin,  60  Ala.  394 ;  Meyer  Bros.  v.  Mitchell,  75  Ala.  475. 
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The  bill  of  exceptions  fails  to  set  out  all  the  evidence  intro- 
duced in  the  court  below,  and  we  are  bound  to  presume  that 
there  was  such  evidence  of  identification  as  authorized  the  in- 
troduction of  the  mortgage.  In  such  cases,  every  reasonable 
intendment  will  be  made  which  may  be  necessary  to  sustain 
the  ruling  of  the  primary  court. 

There  can  be  no  doubt  of  the  proposition,  that  valid  equltahle 
liens  and  mortgages  fall  within  the  purview  of  the  statute,  as 
well  as  those  valid  at  law.  The  language  of  the  section  is, 
'  lawful  or  valid  claim,  verbal  or  written,"  which  is  very  broad, 
and  comprehensive.  Lawful  means  not  contrary  to,  or  sanc- 
tioned by  law,  and  valid  means  having  legal  force. 

The  mortgage  in  question,  it  is  true,  was  executed  before  the 
crops  were  planted,  or  could  have  been  in  esfie.  But  the  rule 
is  now  firmly  settled  in  this  State,  that  an  equitable  lien  is 
created  by  such  conveyances,  where  the  thing  inortgaged  has  a 
potential  existence,  by  which  is  meant  "  a  present  interest  in 
property,  of  which  the  thing  sold  or  conve3'ed  is  the  product, 
growth  or  increase,  as  opposed  to  a  mere  possibility  or  ex- 
pectancy, not  coupled  with  such  an  interest.'' — Mayer  v.  Tay- 
lo7',  09  Ala.  403  ;  s.  c,  44  Amer.  Rep.  522 ;  Grant  v.  Steiner, 
65  Ala.  499.  It  must  be  presumed,  in  the  absence  of  any 
recital  that  the  bill  of  exceptions  contains  all  the  evidence, 
that  the  proper  proof  was  made  as  to  the  defendant's  interest 
in  the  land  upon  which  the  cotton  was  grown,  upon  the  prin- 
ciples to  which  we  have  already  adverted. 

The  rulings  of  the  court  are  free  from  error,  and  the  judg- 
ment is  affirmed. 


Pullam  V,  The  State. 

Indictment  for  Embezzlement. 

1.  Embezzhment ;  what  necessari/  to  constitute  statutory  offense  of. — In 
order  to  sustain  a  conviction  of  the  offense  of  embezzlement  under  tlie 
statute  (Code,  §  4377),  three  things  must  be  proved:  Ist,  that  the  ac- 
cused was  the  clerk,  agent,  servant,  or  apprentice  of  a  private  person  ; 
2d,  that  the  money  came  into  his  possession  by  virtue  of  his  employ- 
ment; 3d,  that  he  embezzled,  or  fraudulently  converted  it  to  his  own 
use,  or  fraudulently  secreted  it  with  the  intent  to  convert  it  to  his  own 
use. 

2.  Married  woman  as  agent. — A  married  woman  is  capable  of  being 
appointed  and  acting  as  the  agent  of  a  third  person,  without  the  consent 
of  her  husband;  she  may  execute  a  power  without  his  co-operation, 
and  her  acts  as  such  agent  impose  no  legal  liability  on  him ;  and  the 
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knowledge  or  consent  of  the  liusband  does  not  confer,  by  operation  of 
law,  any  authority  on  him  to  do  any  act,  in  the  scope  of  the  wife's 
agency,  so  as  to  bind  her  principal. 

3.  Embezzlement  by  agent. — The  word  agent,  as  employed  in  the 
statute  (Code,  §  4377),  is  used  in  its  popular  sense;  meaning  one  who 
undertakes  to  transact  some  business,  or  to  manage  some  affair,  for 
another,  by  authority,  and  on  account  of  the  latter,  and  to  render  an 
account  of  it ;  it  imports  a  principal,  and  implies  employment,  service, 
delegated  authority  to  do  something  in  the  name  and  stead  of  the  prin- 
cipal ;  and  it  does  not  include  u  mere  naked  bailee,  who  holds  posses- 
sion wholly  and  exclusively  for  the  benefit  of  the  bailor. 

4.  Larceny  and  embezzlement;  difference  between. — If  the  husband 
feloniously  takes,  and  converts  to  his  own  use,  money  deposited  with 
the  wife  to  be  kept  for  the  benefit  of  a  third  person,  without  her  asso- 
ciation in  the  crime,  he  is  guilty  of  larceny,  and  not  of  embezzlement. 

Appeal  from  Jefferson  Circuit  Court.  . 

Tried  before  the  Hon.  S.  H.  Spkott. 

The  indictment  contains  three  counts,  charging  the  appel- 
lant, Robert  Pullam,  and  Celia  Pullam,  his  wife,  with  embez- 
zlement, larceny,  and  receiving  stolen  money.  The  trial  re- 
sulted in  the  acquittal  of  the  wife,  and  the  conviction  of  the 
husband  as  charged  in  the  first  count.  The  following  facts  are 
established  by  the  evidence;  One  Jane  Buckhalter  gave  to 
Celia  Pullam  fifty  dollars,  to  be  kept  for  her  ;  and  the  money 
was  missing  from  the  place  in  which  Celia  had  placed  it.  The 
evidence  is  conflicting,  as  to  whether  appellant  was  present 
when  the  money  was  deposited  with  his  wife,  as  to  whether  he 
took  the  money  or  not,  and  as  to  what  declarations  he  made  to 
Jane  Puckhalter  after  the  money  was  missing.  There  was 
much  other  evidence  in  the  case,  which  is  immaterial  in  the 
view  which  the  court  takes  of  the  case.  The  court,  among 
other  things,  of  its  own  motion,  charged  the  jury,  that  if  they 
believed  that,  at  the  time  Jane  Buckhalter  brought  the  money 
to  the  house,  and  handed  it  to  Celia  Pullam,  to  keep  for  her, 
Robert  Pullam  was  present,  and  knew  that  his  wife  received 
the  money,  and  consented  to  her  receiving  it  to  keep,  and  if 
Robert  Pullam  afterwards  fraudulently  converted  the  money 
to  his  own  use,  he  could  be  convicted  under  the  first  count. 
This  charge  was  excepted  to  by  appellant,  and  is  now  assigned 
as  error. 

R.  H.  Pearson,  for  appellant. — The  charge  of  the  conrt  set 
out  in  the  bill  of  exceptions  was  erroneous.  It  asserts  the 
proposition,  that  the  receipt  of  money  by  the  wife  for  safe- 
keeping, with  the  knowledge  and  consent  of  the  husband, 
though  he  had  no  control  over  it,  if  afterwards  converted  by 
him,  would  be  embezzlement ;  that  the  fact  that  the  wife  re- 
ceived the  money  by  and  with  the  consent  of  the  husband, 
would  also  make  him  the  agent  of  the  owner.     Such  is  not  the 
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law.  Before  the  husband  could  be  convicted  of  embezzlement, 
the  proof  must  show  that  the  money  came  to  his  hands  by 
virtue  of  his  empioyinent  as  agent. — 70  Ala.  13  ;  72  Ala.  272. 
If  appellant  committed  any  olfense,  it  was  larceny,  and  proof 
of  that  offense  will  not  sustain  a  conviction  for  embezzlement. 

T.  N.  McClellan,  Attorney-General,  contra. 

CLOPTON,  J. — The  indictment  contains  three  separate 
counts,  charging  the  defendant  and  his  wife,  Celia  Pullam, 
with  embezzlement,  larceny,  and  receiving  stolen  money. 
The  wife  was  acquitted ;  and  the  appellant  was  found  guilty  as 
charged  in  the  first  count  only.  The  legal  effect,  under  our 
rulings,  is  an  acquittal  on  the  second  and  third  counts,  and  ren- 
ders imnecessary  the  consideration  of  their  sufficiency.  The 
material  and  decisive  question  arises  on  the  charge,  of  the 
court,  as  follows:  ''If,  at  the  time  Jane  Buckhalter  brought 
the  money  to  the  house,  and  handed  it  to  Celia  Pullam  to  keep 
for  her,  I'obert  Pullam  was  present,  and  knew  that  his  wife 
received  the  money,  and  consented  to  her  receiving  it  to  keep ; 
and  if  Robert  Pullam  afterwards  fraudulently  converted  it  to 
his  own  use,  he  could  be  convicted  under  the  first  count.'^ 
The  count  charges  embezzlement,  as  defined  and  declared  by 
section  4377  of  the  Code.  In  order  to  convict  of  the  statutory 
offense,  charged  in  the  indictment,  it  is  essential  that  the  prose- 
cution establish  the  three  following  propositions :  1st,  that  the 
accused  was  the  clerk,  agent,  servant,  or  apprentice  of  a  private,, 
person  ;  2d,  that  the  money  came  into  his  possession  by  virtue^ 
of  his  employment;  3d,  that  he  embezzled,  or  fraudulently- 
converted  it  to  his  own  use,  or  fraudulently  secreted  it  with  in- 
tent to  convert  to  his  own  use. 

If  it  were  conceded  that  his  wife  was  an  agent  in  the  mean- 
ing of  the  statute,  it  does  not  follow  that  the  appellant  was  also 
an  agent,  merely  because  he  knew  that  his  wife  had  received, 
and  consented  to  her  receiving  and  keeping  the  money.  A 
married  woman  is  capable  of  being  appointed  and  acting  as 
the  agent  of  a  third  person,  without  the  consent  of  her  hus- 
band. Coverture  does  not  take  from  her  capacity  in  this  re- 
spect. She  may  execute  a  power  without  his  cooperation ; 
and  her  acts,  as  agent  or  trustee,  impose  no  legal  liability  on 
him.  His  knowledge  and  consent  does  not  confer,  by  operation 
of  law,  any  authority  on  him  to  do  any  act,  in  the  scope  of  his 
wife's  agency,  so  as  to  bind  her  principal.  The  unity  of  the 
marriage  relation  does  not  operate  to  delegate  to  the  husband 
an  agency  specially  and  personally  conferred  on  the  wife. 

But,  was  the  wife  an  agent  in  the  meaning  of  the  statute?' 
3 
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While  the  term  agent  has  a  wide  application,  and  comprehends 
many  classes  of  persons,  who  are  specially  designated   otlier- 
wise,  it  is  not  employed  in  the  section  with  this  large  significa- 
tion.    As  used  in  the  statute,  it  is  to  be  construed  in  its  popu- 
lar sense;  meaning  "one  who  undertakes  to  transact  some  bus- 
iness, or  to  manage  some  affair,  for  another,  by  the  authority 
and  on  account  of  the  latter,  and  to  render  an  account  of  it ;" 
a   substitute. — 1    Bouv.    Law    Diet.,   135 ;    Hinderer   v.    The 
State,  33  Ala.  415.     Agent,  as  employed  in  this  section,  imports 
a  principal,  and    implies   employment,  service,  delegated    au- 
thority to  do  something  in  the  name  and  stead   of  the   princi- 
pal— an  employment  by  virtue  of  which  the  money  or  property 
came  into  his  possession.     The  employment  need  not   be   per- 
manent.    It  may  be  temporary,  or  occasional ;  and  general,  to 
transact  any  business;  or  special,  to  make  a  single  transaction. 
There  being  many  classes  of  persons  standing  in   the  relation 
of  agents,  but  not  included  in  the  general  term  as  used  in  section 
4377,  section  4384  was  enacted   to  remedy  the  defect,  which 
provides:  "Any  private  banker,  commission-merchant,  factor, 
broker,   attorne}',   bailee,   or  other  agent,  who  embezzles,  con- 
verts to  his  own  use,  or  fraudulently  secretes   with  intent  to 
convert  to  his  own  use,  any  money,  property,  or  effects  depos- 
ited with  him,  or  the  proceeds  of  any  property  sold  by  him  for 
another,  must  be  punished,  on  conviction,  as  if  he  had   stolen 
it."     In  Watson  v.  State,  70  Ala.  13,  construing  the  term  bailee, 
it  was  held,  that  it  was  not  employed  in  the  large  signification 
of  bailment,  but  is  "limited  and  confined  to  bailees  of  a  particular 
class — ^those  having  possession  wholly  and  exclusively  for  the 
benefit  of  the  bailor."     The  deposit   of  the   money  with   the 
■wife  of  appellant  was,  on  the  undisputed  facts,  a  mere  naked 
bailment — a  depositum — which  she  held  wholly  and  exclusively 
for  the  benefit  of  another.     Sections  4377  and  4384  create  sep- 
.-arate  and  distinct  offenses,  relating  to  the  same  acts,  but  differ- 
ing as  to  the  relations  in  which  the  persons  stand  who  commit 
them.     The  word  "agent"  is  employed  in  both  sections,  and 
imust  be  construed  to  apply  to  different  classes  of  persons.     It 
is  manifest,  that  as  used  in  section  4377,  it  does  not  include  the 
classes  of  persons  who  are  otherwise   specially   designated    in 
section  4384. 

The  offenses  created  by  both  sections  are  of  equal  grade,  and 
the  punishment  is  the  same — the  one  does  not  include  the 
other.  A  defendant,  indicted  under  one  section,  can  not  be 
convicted  of  the  offense  declared  by  the  other.  And  besides, 
if  the  appellant  feloniously  took,  and  converted  to  his  own  use, 
the  money  deposited  with  his  wife  to  keep,  without  her  associ- 
ation in  the  crime,  he  is  guilty  of  larceny,  and  can  not  be  con- 
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victed  on  an  indictment  founded  upon  either  section  or  both, 
without  the  addition  of  a  couiit  for  larceny. 
Reversed  and  remanded. 


Skelton  v.  The  State. 

Indictment  for  Larceny  of  Mule. 

1.  Abstract  charge. — In  a  prosecution  for  the  larceny  of  a  mule,  a 
charge  asked,  based  on  the  defendant's  belief  that  he  had  the  owner's 
permission  to  take  the  mule,  is  properly  refused,  when  there  is  no  evi- 
dence from  which  the  jury  are  authorized  to  infer  his  belief  that  he  had 
such  permission. 

From  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  Leroy  F.  Box. 

The  defendant  in  this  case,  M.  J.  Skelton,  was  indicted  for 
the  larceny  of  a  mule,  the  property  of  B.  F.  Glass ;  and  on  the 
trial,  issue  being  joined  on  the  plea  of  not  guilty,  was  convict- 
ed. "The  evidence  on  the  part  of  the  State,"  as  the  bill  of  ex- 
ceptions recites,  "showed  that  in  July,  1884,  the  defendant  was 
staying  at  the  house  of  said  B.  F.  Glass  in  Bibb  county,  who 
treated  him  kindly,  and  furnished  him  with  mules  and  horses 
to  ride  without  charge,  during  the  eight  or  ten  days  defendant 
thus  stayed  with  him  ;  that  said  Glass  also  owned  another  farm 
in  Shelby  county,  which  was  superintended  for  him  by  one 
Herrin,  in  whose  charge  said  Glass  left  a  mule  for  farming 
purposes  ;  that  defendant  went  to  vsaid  Herrin  on  said  farm, 
some  time  in  July,  1884,  and  represented  to  him  that  Glass  had 
sent  him  to  get  said  mule  to  ride  to  Pelham,  a  place  in  said 
county  of  Shelby  ;  and  that  Herrin  let  him  have  the  mule  on 
this  representation.  The  evidence  for  the  State  further  showed 
that  Glass  had  not  authorized  defendant  to  make  said  represen- 
tations, nor  given  his  consent  for  defendant  to  get  the  mule, 
and  knew  nothing  of  the  act  until  his  mule  was  gone ;  also, 
that  said  Glhss  found  his  mule,  about  three  months  afterwards, 
at  the  house  of  one  Self  in  Calhoun  county,  fifty  or  sixty  miles 
from  where  it  was  taken  ;  that  Self's  son.  Glass  and  one  Gentr}' 
followed  on,  and  found  defendant  in  Etowah  county,  where 
they  arrested  him ;  that  Self's  son  asked  him,  why  he  had 
swapped  the  mule  to  his  father,  and  got  his  father's  horse  and 
$30  for  it ;  and  that  defendant  made  no  reply.  The  evidence 
on  the  part  of  the  State  showed  also,  on  cross-examiuation,  that 
said  defendant,  while  he  remained  in  Bibb    county,   practiced 
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medicine,  and  represented  himself  as  a  mineralogist,  and  as  an 
agent  of  Dr.  Eugene  Smith  and  others,  and  examined  several 
parcels  of  mineral  lands  for  said  Glass  in  the  capacity  of  geolo- 
gist and  mineralogist,  and  was  frequently  with  said  Glass  and 
others,  who  were  conducting  a  political  campaign,  and  was 
well  received  by  said  Glass  and  the  people  in  the  county  gen- 
erally, and  rode  horses  or  mules  belonging  to  said  Glass,  with- 
out charge,  and  Mnth  the  consent  of  said  Glass,  but  by  his  di- 
rection and  consent  o-iven  at  the  time.  The  defendant  then 
made  a  statement  in  his  own  behalf,  in  substance  as  follows  : 
That  he  was  invited  by  said  Glass  to  make  his  house  his  home, 
while  acting  in  the  capacity  of  mineralogist  and  geologist ;  that 
Glass  furnished  him  with  horses  and  mules  to  ride  on  request, 
but  without  solicitation  ;  that  he  wejit  to  Tuskaloosa  county 
on  a  horse  furnished  him  by  Glass;  that  Glass  owed  him  for 
services  rendered  as  geologist  and  mineralogist ;  that  Dr.  Smith 
never  employed  him,  and  he  was  no  agent  of  Dr.  Smith  ;  that 
he  had  been  an  inmate  of  an  insane  asylum  in  Mississippi  prior 
to  said  offense  ;  and  he  admitted,  on  cross-examination,  that  he 
had  been  tried  and  convicted  of  similar  offenses,  and  had  been 
in  the  penitentiary.  Said  Glass,  in  rebuttal,  denied  that  he  had 
ever  employed  defendant  in  any  capacity,  or  that  he  owed  him 
anything.  This  being,  substantially,  all  the  evidence,  the  de- 
fendant asked  the  court  to  charge  the  jury,  that  if  they  believed, 
from  the  evidence,  that  the  defendant  got  possession  of  the 
mule  believing  that  he  had  the  assent  or  permission  of  said 
Glass,  and  tjiat  there  was  no  felonious  intent  on  his  part  at  the 
time  the  mule  came  into  his  possession,  then  it  was  the  duty  of 
the  jury  to  accjuit  liim.  The  court  refused  this  charge,  and 
the  defendant  excepted  to  its  refusal." 

No  counsel  appeared  in  this  court  for  the  appellant. 

T.  N,  McClellan,  Attorney-General,  for  the  State. 

STONE,  C.  J. — -There  is  no  testimony  found  in  this  record, 
from  which  the  jury  could  have  been  authorized  to  infer  that 
the  defendant,  when  he  obtained  the  mule,  believed  he  had 
the  owner's  permission  or  assent  thereto.  The  charge  asked 
was,  consequent!}',  abstract,  and  was  rightly  refused  on  that 
account,  if  for  no  other  reason. — 1  Brick.  Dig.  338,  §  40 ;  M. 
dc  K  R.  E.  Co.  V.  Kolh,  73  Ala.  396. 

Affirmed. 
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Beard  v,  Ryan. 

Statutory  Action   in  nature  of  Ejectment. 

1.  Proof  of  deeds  ;  presumption  as  lo  possession. — While  it  may  be.  a 
legal  presumi)ti()n  that  the  owner  of  land  has  possession  of  the  deed  of 
his  immediate  vendor,  no  such  presmnption   arises  as  to  former  deeds. 

2.  Proof  of  ancient  deeds,  and  record  copies. — Where  the  plaintiff  de- 
duces title  under  deeds  more  than  thirty  years  old,  which  are  not  shown 
to  have  ever  been  in  his  possession,  and  the  circumstances  repel  any 
suspicion  of  a  sinister  purpose  in  withholding  the  originals,  record  copies 
of  such  deeds  may  be  received,  on  proof  of  diligent  search  by  his  attor- 
ney and  his  agent  in  all  reasonable  places  of  deposit,  in  which  search 
plaintifi'  himself  assisted,  although  he  is  not  examined  personally  as  to 
his  custody  of  the  papers,  being  absent  in  another  county  at  the  time  of 
the  trial. 

3.  Same;  color  of  title. — A  written  instrument  purporting  to  be  an 
agreement  to  convey,  though  ineffectual  as  a  conveyance,  may  constitute 
color  of  title  ;  and  when  it  comes  from  the  custody  of  a  person  having  an 
interest  in  the  land,  is  more  than  thirty  years  old,  and  is  connected  with 
evidence  showing  possession  under  it,  it  is  governed  by  the  rules  which 
apply  to  the  proof  of  ancient  deeds. 

4.  Statute  of  limitations ;  computation  of  time. — In  the  computation  of 
time  necessary  to  perfect  a  bar  under  the  statute  of  limitations,  only  the 
time  which  elapsed  before  the  commencement  of  the  suit  can  be  con- 
sidered. 

5.  Same;  continuity  of  possession. — Unbroken  continuity  of  possession 
is  an  essential  element  of  an  adverse  holding,  such  as  will  ripen  into  a 
title  under  the  statute  of  limitations,  ex(!ept  where  it  is  interrupted  by 
mere  intruders,  who  are  ejected  by  a  prompt  resort  to  legal  remedies. 

6.  What  title  will  support  or  defeat  action. — As  against  a  mere  tres- 
passer, or  one  holding  under  him,  plaintiff  may  recover  on  proof  of 
prior  possession  ueder  color  of  title  and  claim  of  ownership,  and  the 
defendant  is  precluded,  in  such  case,  from  setting  up  an  outstanding 
title  with  which  he  does  not  connect  himself. 

7.  Adverse  possession  by  purchaser  or  .sub-purchaser. — When  a  pur- 
chaser of  land,  tinder  an  executory  contract,  is  let  into  possession,  not 
having  paid  the  purchase-money,  nor  received  a  conveyance,  his  posses- 
sion becomes  adverse  when  he  pays  the  purchase-money,  and  not  before  ; 
but,  if  he  sells  and  conveys  to  a  third  person,  who  pays  the  stipulated 
price,  and  is  placed  in  possession,  the- possession  of  such  sub-purchaser 
18  adverse  to  the  original  vendor,  and  will  ripen  into  a  title  under  the 
statute  of  limitations,  although  the  first  purchaser  never  paid  the  pur- 
chase-money, and  never  acquired  any  title. 

8.  AUoivi'ng  jury  to  take  charges  refused. — All  written  charges,  whether 
given  or  refused,  and  so  marked  (Code,  §  3109),  may  be  taken  by  the 
jury  with  them  on  their  retirement.  • 

Appeal  from  the  .Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  Leboy  F.  Box. 

This  action  was  brought  by  Samuel  F.  Ryan,  against  Thom- 
as Beard,  to  recover  the  possession  of   a  tract   of   land,   which 
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was  described  in  the  complaint  as  "tlie  northwest  part  (B)  of 
fractional  section  seventeen  (17),  township  seven  (7),  range 
four  (4:)  east,  containing  seventy-nine  (79)  acres,  more  or  less;" 
and  was  commenced  on  the  27tli  January,  1879.  The  defend- 
ant pleaded,  "in  short  by  consent,"  not  gnilty,  and  the  stat- 
utes of  limitation  of  ten  and  twenty  years ;  and  the  cause  was 
tried  on  issue  joined  on  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  recites,  "it  was  a  conceded 
fact,  that  plaintiff  and  defendant  both  claimed  to  derive  title 
from  Arthur  C.  Beard,  deceased,"  who  was  the  father  of  the 
defendant.  The  plaintiff's  claim  of  title  was  as  follows :  1st, 
a  patent  from  the  United  States  to  Hardy  H.  Moore,  dated 
May  20th,  1831 ;  2d,  a  deed  from  Hardy  H.  Moore  to  James 
H.  Beard,  dated  September  28th,  1837 ;  3d,  a  deed  from 
James  H.  Beard  to  Arthur  C.  Beard,  also  dated  September 
28th,  1837;  4th,  a  deed  from  Arthur  C.  Beard  to  John  M. 
Tate,  as  trustee,  to  secure  a  debt  to  the  Branch  Bank  at  Deca- 
tur, which  was  dated  November  22d,  1841 ;  5th,  a  deed  by 
said  Tate,  as  trustee,  to  Hugh  Henry,  as  a  purchaser  at  a  sale 
under  the  provisions  of  the  deed,  dated  December  1st,  1842  ; 
6th,  a  deed  by  Hugh  Henry  and  wife  to  WilHam  Robinson, 
dated  August  10th,  1848  ;  7th,  a  written  instrument  executed 
by  said  Robinson  to  Gabriel  M.  Moore,  dated  "Jaimary,  1848," 
which  recited  that  he  had  sold  the  land  to  said  Moore,  and  was 
to  execute  a  conveyance  when  full  payment  of  the  purchase- 
money  was  made  as  therein  stipulated  ;  and,  8th,  a  deed  exe- 
cuted by  said  Gabriel  M.  Moore  to  P.  M.  Bush  and  Samuel  Finley, 
dated  March  yth,  1850,  by  which  his  plantation  (clain)ed  by 
plaintiff  to  contain  the  land  now  sued  for),  with  other  property, 
was  conveyed  to  said  Bush  and  Finley  in  trust  for  the  support 
of  himself  and  his  family,  during  the  joint  lives  of  himself  and 
his  wife  ;  with  a  further  provision,  that,  on  his  death,  "  the 
trust  estate  hereby  created  is  to  be  distributed  among  the  chil- 
dren of  the  said  Gabriel  and  the  said  Joanna  [his  wife]  accord- 
ing to  the  provisions  of  the  statutes  of  descent  and  distri- 
bution of  the  State  of  Alabama  now  in  force."  At  the  time 
this  deed  was  executed,  Gabriel  M.  Moore  had  two  children 
living,  both  of  whom,  as  the  plaintiff's  evidence  tended  to 
show,  were  living  at  the  time  of  his  death  in  1853.  After  his 
death,  his  widow  (Joanna)  married  one  John  Ryan,  and  the 
plaintiff  was  the  only  child  of  that  marriage.  The  plaintiff's 
evidence  tended  to  show  that  the  two  children  of  Gabriel  M. 
Moore  died  after  their  father,  but  before  their  mother ;  and  he 
claimed  by  inheritance  from  his  mother,  wlio  died  befoi*e  the 
commencen)ent  of  the  suit.  "  There  was  evidence,  also,  tend- 
ing to  show  that  said  two  children  of  Gabriel  Moore  died  be- 
fore the  marriage  of  their  mother  with  said  John  Ryan  ;  and 
Vol.  i.xxviix. 
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other  evidence  tending  to  show  that  they  died  before  their 
father." 

The  plaintiff  did  not  produce  the  original  deed  from  Hardy 
H.  IVIoore  to  James  H.  Beard,  above  mentioned,  but  offered  in 
evidence  "  the  record  of  said  deed  from  the  ofiice  of  the  pro- 
bate judge  of  JVIarshall  county  ;  to  which  the  defendant  ob- 
jected, because  it  did  not  appear,  nor  was  it  attempted  to  be 
shown  by  plaintiff",  that  the  original  conveyance  was  lost  or 
destroyed,  nor  that  the  party  offering  the  record  had  not  the 
custody  or  control  of  the  original.  The  court  then  stated,  that 
the  plaintiff  must  show  that  the  original  conveyance  was  lost 
or  destroyed,  or  that  he  did  not  have  the  custody  or  control 
thereof.  Thereupon,  W.  H.  Norwood,  one  of  plaintiff's  attor- 
neys, being  sworn,  stated  to  the  court,  that  he  had  brought 
this  suit  as  attorney  for  plaintiff ;  that  he  had  never  seen  said 
deed,  nor  ever  had  possession  of  it ;  that  he  and  said  John  Ry- 
an, who  was  plaintiff's  agent  and  father,  and  who  had  the  legal 
guardianship  of  plaintiff's  person  and  property  during  his  mi- 
nority, together  with  plaintiff,  had  made  diligent  search  among 
all  the  papers  of  said  John  and  Samuel  F.  Ryan,  for  said  orig- 
inal deed,  and  failed  to  find  it ;  that  he  and  said  John  Ryan 
also  made  diligent  search  among  the  papers  in  the  Probate 
Court  relating  to  the  estate  of  said  Gabriel  IVtoore,  and  also  to 
the  estate  of  said  Bush  and  Finley,  trustees,  and  were  assisted 
by  the  probate  judge  in  making  this  search ;  that  they  also 
made  diligent  search  in  the  office  of  the  register  in  chancery, 
among  the  papers  relating  to  the  settlement  of  said  trust  by 
said  Bush  and  Finley,  and  amongst  all  the  tiles  where  they  had 
any  reason  to  suppose  said  paper  could  be  found,  and  they 
could  not  find  it ;  that  so  far  as  he  knew,  or  could  learn,  said 
paper  had  never  been  in  the  possession  of  either  plaintiff  or 
his  said  guardian,  John  Ryan,  and  had  certainly  never  been  in 
his  possession  ;  that  plaintiff  resided  in  Jackson  county,  and 
was  there  at  the  time  of  the  trial ;  and  that  he  could  not  swear 
plaintiff  did  not  have  the  custody  or  control  of  said  original 
conveyance.  On  this  evidence,  the  court  allowed  the  record  of 
said  deed,  as  offered,  to  be  read  in  evidence  to  the  jury ;  to 
which  the  defendant  excepted." 

Record  copies  of  the  deeds  from  James  H.  to  Arthur  C. 
Beard,  from  Arthur  C.  Beard  to  John  M,  Tate,  from  said  Tate 
to  Hugh  Henry,  and  from  said  Henry  and  wife  to  William 
Robinson,  were  admitted  as  evidence,  without  the  production 
of  the  originals,  on  the  same  proof  of  search  by  the  same  wit- 
nesses ;  and  the  defendant  excepted  to  their  admission.  The 
written  agreement  above  mentioned,  by  which  William  Robin- 
son recited  that  he  had  sold  the  land  sued  for,  with  other  lands, 
to  Gabriel  M.  Moore,  and  was  to  execute  a  conveyance  when 
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he  had  received  payment  of  the  purchase-money  as  stipulated, 
was  admitted  in  evidence  by  the  court,  against  the  objection 
of  the  defendant,  wliich  did  not  specify  any  particular  ground 
of  objection  ;  and  the  defendant  excepted  to  its  admission. 
The  defendant  objected,  also,  to  the  admission  of  the  deed 
from  Gabriel  M.  Moore  to  Bush  and  Finley  as  trustees,  "be- 
cause it  was  not  recorded  and  acknowledged  within  twelve 
months  so  as  to  be  self-proving,  and  because  its  execution  was 
not  proved  by  the  attesting  witnesses  ; "  and  he  duly  excepted 
to  the  overruling  of  his  objections. 

"There  was  evidence  tending  to  show  that  the  land  sued  for 
once  belonged  to  William  Robinson,  and  was  conveyed  by  him 
to  Gabriel  M.  Moore,  who  had  and  held  possession  until  after 
the  execution  of  said  deed  to  Bush  and  P'inley  as  trustees ;  and 
that  said  trustees  then  held  possession  until  1856,  when  they 
turned  over  the  possession  of  the  lands  conveyed  (with  the  land 
now  in  suit)  to  said  John  Ryan,  who  held  possession,  for  and 
in  the  name  of  his  infant  son,  the  plaintiff,  up  to  the  year  1872. 
Evidence  was  introduced  by  the  defendant,  tending  to  show 
that  said  Bush  and  Finley,  trustees,  while  they  had  possession 
and  control  of  the  lands  conveyed  to  them  by  said  Moore,  did 
not  have,  nor  claim  to  have,  possession  of  the  land  sued  for 
under  said  deed,  and  it  was  not  claimed  as  part  of  said  land, 
but  they  rented  said  land  from  said  Arthur  C.  Beard,  from 
about  1850  to  1860,  or  thereabout,  and  paid  him  rent  therefor, 
the  said  Beard  then  claiming  said  land,  and  exercising  acts  of 
ownership  over  the  same.  There  was  evidence,  also,  on  the 
part  of  the  defendant,  tending  to  show  that  said  Arthur  C. 
Beard  had  possession  of  the  land  sued  for,  as  far  back  as  1848, 
claiming  it  as  his  own,  and  exercising  acts  of  ownership  over 
it;  that  his  possession  continued  up  to  about  the  commence- 
ment of  the  late  war ;  and  that  the  possession  of  said  Moore, 
of  said  trustees,  and  of  said  John  Ryan,  did  not  include  the 
land  in  suit,  but  a  large  body  of  land  north  of  it.  The  evidence 
for  the  defendant  tended  to  show,  also,  that  said  Arthur  C. 
Beard  took  possession  of  the  land  sued  for,  in  1872,  or  in  the 
early  part  of  1873.  The  plaintiff  introduced  evidence  in 
rebuttal,  tending  to  show  that  the  land  in  suit  lies  north  of  a 
certain  fence,  now  dividing  the  lands  of  said  Gabriel  M.  Moore 
from  the  adjoining  plantation,  which  once  belonged  to  said 
A.  C.  Beard,  and  that  the  land  south  of  this  fence  was  the 
land  occupied  by  said  Beard,  and  leased  by  him  to  said  trustees. 
The  plaintiff  introduced,  also,  evidence  tending  to  show  that 
the  purchase-money  mentioned  in  the  said  written  obligation 
of.  William  Robinson,  as  above  set  out,  had  been  paid  by  his 
retention  of  certain  moneys  in  his  hands  as  guardian  of  said 
Gabriel  M.  Moore.     The  record  of  the  settlement  of  his  guard- 
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iansliip  with  said  trustees,  after  crediting  him  with  said 
purchase-money,  [showed]  there  was  still  a  balance  due  his 
ward's  estate."  , 

The  court  gave  the  following  (with  other)  charges,  on  the 
written  request  of  the  plaintiff : 

"  1.  The  ten  years  possession  which  will  give  title  under  the 
statute  of  limitations,  means  ten  years  before  suit  brought ;  the 
time  elapsing  after  suit  brought,  counts  nothing. 

"2.    This  suit  being  brought  on  the  27tli  January,  1879,  the' 
ten  years  adverse  possession  of  J>eard,  or  of  those  from  whom 
he  claims,  must  be  ten  years  before  that  day  :  the  time  elapsing 
since  that  date,  does  not  count  in  considering  the  statute  of 
limitations. 

"3.  The  ten  years  which  will  give  title,  must  be  continuous 
before  suit  brought :  if,  during  the  ten  years,  there  was  any 
time  when  the  claimant  had  no  possession,  then  all  the  time 
before  that  gap  can  not  be  counted. 

"4.  If  the  jury  find  that  the  plaintiff  had  possession,  by  his 
tenant,  under  claim  .of  title,  for  live  years  or  more  prior  to 
Beard's  possession  ;  and  that,  while  he  was  so  possessed,  Arthur 
C.  Beard,  by  his  tenants,  entered  upon  said  land,  and  took 
possession  ;  and  that  he  and  those  claiming  under  him  had  no 
written  title,  and  had  not  had  prior  possession  ten  years  before 
suit  brought,  or  before  Ryan's  possession  began,  then  they 
should  find  for  the  plaintiff. 

"5.  Although  the  purchaser  of  land  under  an  executory 
contract,  not  having  paid  the  purchase-money,  nor  received  a 
conveyance,  does  not  hold  adversely  to  his  vendor;  yet,  if  he 
sells  and  conveys  to  a  third  person,  who  pays  the  stipulated 
price,  is  let  into  possession,  and  receives  a  conveyance  of  the 
title  in  fee  simple,  such  sub-purchaser  may  hold  adversely  to 
the  original  vendor,  and  may  acquire  a  title  under  such  adverse 
possession  and  the  statute  of  limitations.  Therefore,  applying 
this  principle  to  the  case  at  bar,  if  the  jury  believe,  from  the 
evidence,  that  Gabriel  M.  JVIoore  purchased  the  land  in  con- 
troversy from  William  Robinson,  on  the  1st  January,  1848, 
nnder  the  executory  contract  submitted  in  evidence,  and  went 
into  possession  of  the  land  in  1848  under  said  contract,  without 
paying  the  purchase-money  ;  and  if  they  further  find,  from  the 
evidence,  that  said  Gabriel  Moore  executed  and  delivered,  in 
1850,  to  said  Bush  and  Finley  as  trustees,  the  deed  of  gift  for 
the  benefit  of  his  wife  and  children,  as  is  in  evidence  on  this 
trial ;  and  that  the  land  sued  for  is  embraced  in  the  lands 
conveyed  by  said  deed  ;  and  that  said  trustees  went  into  the 
possession  of  the  land  sued  for  under  said  deed,  and  so  con- 
tinued in  possession  until  the  death  of  said  Moore,  and  up  to 
the  tinie  of   the  death  of   his  wife   and  children ;   then  the 


42  SUPREME   COURT  [Dec.  Term, 

[Beard  v.  Ryan.] 

possession  of  said  trustees  became  adverse  to  the  title  of  said 
Robinson,  whether  the  purchase-money  was  paid  or  not. 

"  6.  A  purchaser  of  land,  who  is  let  into  possession  under 
an  executory  contract,  without  a  deed,  becomes  an  adverse 
holder  as  soon  as  he  pays  the  purchase-money ;  and  if  his  pos- 
session continues,  uninterrupted,  for  ten  years,  he  may  maintain 
or  defend  an  action  of  ejectment.  And  in  applying  this  prin- 
ciple to  the  case  at  bar,  if  the  jury  believe,  from  the  evidence, 
that  Gabriel  M.  Moore  purchased  the  land  now  sued  for  from 
William  Robinson  in  1848,  and  afterwards  paid  the  purchase- 
money,  or  that  it  was  paid  by  his  said  trustees,  either  in  his 
life  time  or  after  his  death ;  then  the  possession  of  said  land 
became  adverse  from  the  time  of  such  payment. 

"11.  Prior  possession,  under  hona  fide  claim  of  title,  is,  of 
itself,  sufficient  to  entitle  the  plaintiff  in  ejectment  to  recover 
against  an  intruder,  or  trespasser;  and  a  defendant  thus  situated 
can  not  set  up  an  outstanding  title  in  a  third  person  to  defeat 
a  recovery,  without  connecting  himself  with  such  outstanding 
title." 

The  defendant  excepted  to  each  of  these  charges  as  given, 
and  also  to  the  refusal  of  two  charges  asked  by  him  in  writing, 
which  were  as  follows :  (1.)  "The  jury  can  look  to  the  fact 
that  the  trustees,  Bush  and  Finley,  paid  Beard  rent  for  said 
land  while  they  held  Moore's  property  as  such  trustees,  to 
ascertain  whether  they  held  the  land  adversely  to  him ;  and  if 
they  paid  him  rent,  that  was  not  an  adverse  holding  against 
him."  (2.)  "  If  the  jury  find,  from  the  evidence,  that  A.  C. 
Beard  held  possession  of  the  land  in  1848,  and  from  that  time 
up  to  about  the  beginning  of  the  late  war,  and  that  plaintiff, 
or  those  under  whom  he  claims,  entered  into  the  possession  of 
the  land  without  title  thereto ;  then  said  Beard  had  the  right 
to  enter  thereon,  and  take  the  possession  of  the  same,  if  he 
could  do  so  without  committing  a  breach  of  the  peace;  and 
if  said  entry  was  under  claim  of  title,  connected  with  such 
possession  of  said  Beard  before  the  war,  the  plaintiff  can  not 
recover  simply  by  proof  of  his  possession  prior  to  the  entry  of 
said  Beard  in''l872,  or  1873." 

Another  charge  asked  by  plaintiff,  which  was  written  on  the 
same  sheet  of  paper  with  the  several  charges  given,  was  refused 
by  the  court,  and  was  marked  '"'•  Befused,^''  and  "a  pencil  was 
run  across  it  a  few  times  by  the  court;"  but  the  court  allowed 
the  jury  to  take  it  with  them  on  their  retirement,  and  to  this 
the  defendant  excepted. 

All  the  rulings  of  the  court  to  which,  as  above  stated,  excep- 
tions were  reserved,  are  now  assigned  as  error. 

Hamill  &  LusK,  and  Cabaniss  &  Ward,  for  appellant. 
Vol,  lxxvxix. 
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W.  H.  Norwood,  and  J.  E.  Brown,  contra. 

SOMERVILLE,  J. — The  only  objection  which  seems  to 
have  been  urged  to  the  recorded  copies  of  the  first  four  deeds, 
as  proved  by  the  records  of  the  Probate  Court,  offered  in  evi- 
dence by  the  plaintiff,  was  the  failure  of  the  plaintiff  to  show 
that  the  original  conveyances  had  been  lost  or  destroyed,  or 
that  he  had  not  the  custody  or  control  of  them. — Code,  1876, 
§  2154.  All  of  these  deeds  are  shown  to  have  been  ancient 
documents  more  than  thirty  years  of  age — two  of  them  dating 
as  far  back  as  forty  and  fifty  years.  The  circumstances  of  the 
present  case  furnish  no  shadow  of  suspicion  that  the  originals 
could  have  been  withheld  for  a  sinister  purpose.  It  is  shown 
by  the  attorney  of  the  plaintiff,  who  testifies  as  a  witness,  that 
the  plaintiff,  the  plaintiff's  agent  and  former  trustee  of  the 
property  sued  for,  and  the  witness  himself  had  all  in  good 
faith  made  a  search  for  these  documents,  which  seems  to  have 
exhausted  all  proper  sources  of  information,  such  search  includ- 
ing an  examination  among  the  private  papers  of  the  parties. 
These  facts  are  not  denied  in  argument.  The  main  point  of 
objection  urged  is  the  failure  of  the  plaintiff  to  be  present  at 
the  trial,  and  affirmatively  make  oath  to  the  fact  that  he  him- 
self did  not  have  the  control  and  custody  of  the  original  deeds. 
This  argument  is  based  on  tiie  false  assumption,  that  every 
owner  of  land  is  presumed  to  be  in  possession  of  every  ancient 
muniment  of  his  title.  The  legal  presumption,  it  is  true,  may 
be,  that  the  deed  of  his  immediate  vendor  was  delivered  to 
him,  and  remains  in  his  possession  ;  but  no  such  presumption 
obtains  as  to  other  muniments  of  title.  The  plaintiff's  absence 
in  another  county  at  the  time  of  the  trial,  the  fact  that  he  had 
aided  in  the  search  made,  and  the  other  circumstances  of  this 
case,  are  sufficient  to  rebut  any  unfavorable  inferences  to  be 
drawn  from  the  absence  of  the  plaintiff's  testimony  as  to  the 
matter  in  question.  The  records  of  these  deeds  were,  in  our 
judgment,  properly  admitted. 

The  M^ritten  instrument  bearing  date  in  January-,  1848,  pur- 
porting to  be  an  agreement  to  convey  the  lands  to  Gabriel 
Moore,  was  certainly  admissible.  It  was  an  ancient  docu- 
ment over  thirty  years  of  age,  and  came  from  the  custody  of 
one  having  an  interest  in  the  property,  to  which  it  had  refer- 
ence, at  least,  in  part.  It  is  connected,  moreover,  with  other 
evidence  showing  a  possession  under  it  by  the  vendee.  It, 
therefore,  proves  itself,  and  must  be  taken  as  genuine. 
1  Greenl.  Ev.  §  144 ;  Bernstein  v.  Humes,  75  Ala.  241 ;  Beall 
V.  Dearing,  7  Ala.  124.  Though  not  attested  by  witnesses, 
or  conveying  the  legal  title,  this  instrument  showed  color  of 
title.     The  same  is  true  of  the  deed  from  Gabriel  Moore  to 
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Finley  and  Bush,  trustees,  which  constituted  good  color  of 
title  to  the  grantees  claiming  and  occupying  under  it. — Ryan 
V.  KUpatriok,  66  Ala.  332-337. 

The  court  did  not  err  in  charging  the  jury,  that  the  ten 
years  of  adverse  possession,  which,  under  the  operation  of  our 
statute  of  limitations,  will  mature  into  a  good  title,  means  ten 
years  before  the  commencement  of  the  suit,  and  that,  in  this 
estimate,  the  time  which  elapses  after  suit  brought  is  not 
counted  or  included. 

It  is  equally  true,  that  unbroken  continuity  of  possession  is 
an  essential  element  of  such  adverse  holding,  except  where  it 
is  interrupted  by  mere  intruders,  who  are  evicted  by  a  prompt 
resort  to  legal  remedies  within  a  reasonable  time.^ — Ladd  v. 
Dubroka,  61  Ala.  25  ;   Bell  v.  Demon,  56  Ala.  444. 

If  the  defendant  had  no  title,  acquired  either  by  deed,  or  by 
adverse  possession  for  the  period  of  ten  years,  the  possession 
of  the  plaintiff,  which  is  shown  to  have  been  accompanied  by 
color  of  title  and  claim  of  ownership,  would  be  sufficient  to 
warrant  a  recovery  against  a  mere  trespasser  who  had  intruded 
upon  the  plaintiff's  possession,  such  trespasser,  or  one  holding 
under  him,  being  precluded  from  setting  up  an  outstanding 
title  with  which  he  in  no  way  connects  himself. —  Wilson  v. 
Glenn,  68  Ala.  383  ;  Dothard  v.  Benson,  72  Ala.  511  ;  Trial  of 
Title  to  Land  (Sedgw.  &  Wait),  §§  718-720. 

The  first  four  charges,  and  the  eleventh  charge,  given  at  the 
request  of  the  plaintiff,  in  substance  only  assert  the  foregoing 
propositions. 

The  principles  announced  in  the  fifth  and  sixth  charges  re- 
quested by  the  plaintiflP  are  clearly  sustained  by  the  past  de- 
cisions of  this  court.- — The  State  v.  Conne7\  69  Ala.  212  ;  Tay- 
loe  V.  Dugger,  Q^  Ala.  444.  And  the  other  charges  given  at 
plaintiffs'  request  are  obviously  free  from  objection. 

The  action  of  the  court  in  allowing  the  charge  which  was 
indorsed  in  writing  as  "  refused  "  to  go  to  the  jury,  in  connec- 
tion with  the  other  charges  that  were  given,  was  entirely  free 
from  criticism.  The  statute  authorizes  all  written  charges, 
whether  those  that  are  "given"  or  those  that  are  "refused,"  to 
be  taken  by  the  jury  with  them  in  their  retirement.  It  is  often 
just  as  important  for  the  jury  to  clearly  understand  what  the 
law  is  not  as  to  know  what  it  is. — Code,  1876,  §  3109  ;  Miller 
V.  Hampton,  37  Ala.  342. 

The  two  charges  requested  by  the  defendant  were  properly 
refused  by  the  court.  The  first  erroneously  assumes,  as  a 
proved  fact,  that  Bush  and  Finley  paid  rent  to  Beard  on  the 
land  in  controversy,  without  submitting  to  the  jury  the  credi- 
bility of  the  testimony  relied  on  in  support  of  such  alleged  fact. 
The  second  is  misleading,  if  not  erroneous,  in  omitting  the 
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element  of  hostility  or  adverseness  in  the  possession  of  Beard, 
without  which  such  possession  may  have  been  permissive  and 
subordinate  to  the  real  or  true  title. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Wharton  v,  Thomason. 

Action  on  Prmnissory  Note,  hy  Payee  against  Maker. 

1.  Account-current  of  executor;  admis-nbility  as  evidence  against  him. 
An  account-current  filed  by  an  executor  for  final  settlement,  and  verified 
by  his  affidavit,  in  which  he  charged  himself  with  money  collected  on 
a  note  given  for  property  sold  bx  liim,  is  admissible  as  evidence  against 
him,  in  a  subsequent  action  in  which  the  question  of  payment  vel  non 
is  in  issue ;  and  the  items  relating  to  that  note  may  be  received  in 
evidence,  without  the  other  items  in  the  account,  when  it  is  not  shown 
that  they  were  relevant  to  the  issue. 

2.  Original  court  papers;  admissibility  as  evidence. — When  it  is  not 
shown  that  a  final  record  of  an  executor's  settlement  has  been  made 
up,  a  certified  transcript  is  not  required,  but  the  original  papers  are 
competent  evidence. 

'A.  Record  of  final  settlement  of  executor^ s  accounts;  admissibility  as 
evidence. — The  record  of  the  final  settlement  of  an  executor's  accounts 
is  not  admissible  as  evidence  for  him,  in  a  subsequent  action  by  a  third 
person,  who  was  neither  a  uarty  noi'  privy  to  the  settlement. 

4.  Implied  admission  as  to  indebtedness. — In  an'  action  on  a  promissory 
note,  issue  being  joined  on  a  special  plea  averring  that  it  was  left  with 
the  maker  as  collateral  security  for  a  debt  on  which  tlie  payee  was 
bound  as  suretj',  and  that  said  debt  had  never  been  paid;  evidence  of 
an  interview  between  the  parties,  at  which  defendant  admitted  his 
lial)ility  on  the  note,  and  expressed  his  readiness  to  pay  it,  without  any 
reference  to  the  other  debt  as  luipaid,  is  competent  and  admissible  for 
the  plaintifi". 

5.  Relevancy  of  evidence  on  issue  of  payment  vel  non. — On  the  issue 
of  payment  vel  non  of  a  i)romi8sory  note,  for  which  the  note  sued  on 
was  pledged  as  collateral  security,  evidence  as  to  the  cf)nsideration  of 
that  note  is  not  relevant  or  admissible. 

Appeal  from  the  Circuit  Court  of  Etowah, 

Tried  before  the  Hon.  Lekoy  F.  Box. 

This  action  was  brought  by  John  F.  Tliomason,  against 
B.  B.  Wharton  ;  was  founded  on  the  defendant's  promissory 
note  under  seal  for  $300,  which  was  dated  January  8th,  1866, 
and  payable  one  day  after  date,  to  A.  A.  Hughes  or  bearer ; 
and  was  commenced  on  the  13th  January,  1873.  The  note 
was  not  produced  on  the  trial,  but  notice  to  produce  it  was 
given  to  the  defendant,  in  whose  hands  it  had  been  left  at  the 
time  it  was  executed,  under  circumstances  hereinafter  stated  ; 
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and  lie  testified  that  he  could  not  find  it,  after  diligent  search. 
The  defendant  pleaded  the  general  issue,  and  two  special  pleas, 
which  averred  in  substance,  that  the  defendant,  as  the  adminis- 
trator of  the  estate  of  William  Wharton,  deceased,  had  sold 
personal  property  to  C.  B.  Johnson  and  Mrs.  Beard,  taking 
their  respective  notes  for  the  purchase-money,  on  each  of 
which  A.  A.  Hughes  was  surety,  dated  in  November,  1863, 
and  together  amounting  to  $425;  that  in  January,  1866, 
Hughes  being  about  to  remove  from  the  county,  defendant 
went  to  him,  and  insisted  on  a  settlement  of  these  notes,  or  an 
arrangement  by  which  they  might  be  secured ;  that  thereupon 
Hughes  sold  a  tract  of  land  to  defendant,  for  which  the  latter 
paid  $300  cash,  and  executed  the  note  here  sued  on  for  the 
fjBsidue;  that  this  note  was  then  left  in  defendant's  hands  as 
collateral  security  for  the  notes  on  which  Hughes  was  bound, 
and  with  the  distinct  understanding  that  it  was  not  to  be  paid 
until  those  notes  were  paid  ;  and  that  said  notes  had  never  been 
paid.  A  demurrer  was  interposed  to  these  special  pleas,  but 
the  record  does  not  show  any  action  upon  it ;  and  the  judgment- 
entry  recites  that  the  cause  was  tried  on  "  issues  joined." 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  principal 
issue  was  whether  or  not  the  notes  of  Johnson  and  Mrs.  Beard 
had  been  paid  ;  and  all  the  assignments  of  error  are  based  on 
the  rulings  of  the  court  below  in  the  admission  or  rejection 
of  evidence  bearing  on  this  point.  The-  opinion  states  the 
material  facts. 

Aiken  &  Martin,  for  appellant. 

Walden  &  Son,  contra. 

CLOPTON,  J. — The  action  is  brought  by  appellee,  on  a 
note  executed  by  defendant  to  Hughes,  for  part  of  the  purchase- 
money  of  a  tract  of  land.  The  note  was  left  with  defendant 
as  collateral  security  for  the  payment  of  two  notes,  made  by 
Johnson  and  Mrs.  Beard  respectively,  on  each  of  which  Hughes 
was  a  surety.  The  note  sued  on  was  not  to  be  paid,  until  the 
notes  of  Johnson  and  Mrs.  Beard  were  paid.  The  contention 
was,  whether  these  notes  had  been  paid. 

The  assignments  of  error  are  directed  solely  to  the  rulings 
of  the  court  on  the  admission  and  exclusion  of  evidence.  In 
considering  the  admissibility  of  evidence,  the  inquiry  should 
be  directed  to  its  pertinency  to  the  issue,  and  its  tendency  to 
prove  any  fact  material  to  the  case.  If  it  is  relevant,  and 
serves  to  elucidate  the  issue,  it  should  be  admitted,  and  its 
sufiiciency  addressed  to  the  jury.  The  bill  of  exceptions  does 
not  purport  to  set  forth  all   the  evidence,  and  all  reasonable 
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presumptions  will  be  made  in  sup|>ort  of  the  rulings  of  the 
court. 

The  plaintiff  offered  in  evidence  certain  items  contained  in 
what  purported  to  be  an  account-current,  filed  by  the  defendant 
as  the  executor  of  the  estate  of  William  Wharton,  in  the 
Probate  Court,  for  a  final  settlement  of  the  estate  in  1878, 
which  account  was  verified  by  the  defendant.  The  notes  of 
Johnson  and  Mrs.  Beard  were  given  for  personal  property  of 
the  estate,  purchased  by  them  respectively,  in  November,  1863, 
and  the  items  offered  were  the  sums  of  cash  collected  from 
them  on  these  notes.  These  statements  were  an  admission  by 
the  defendant,  that  he  had  collected  those  amounts,  and  tended 
to  show,  lyrima  faciei  the  payment  of  the  notes  to  that  extent. 
While  the  defendant  was  entitled  to  have  in  evidence  every 
thing  in  the  account,  which  operated  to  his  benefit,  the  larger 
portions  of  the  other  items,  it  must  be  presumed,  referred  to 
matters  not  relating  to  the  case,  and  would  have  been  irrele- 
vant, if  offered  by  the  plaintiff.  Under  such  circumstances, 
the  plaintiff  was  not  obliged  to  offer  the  entire  account,  but 
only  such  parts  as  were  relevant.  If  there  were  any  other 
parts,  which  the  defendant  supposed  were  beneficial  to  him,  he 
had  the  right  to  offer  them. 

The  absence  of  "  Exhibit  A,"  to  which  reference  is  made  as 
part  of  the  account,  could  not  have  injured  the  defendant.  It 
shows  that  the  note  of  Johnson  had  been  sued  on,  and  the 
amount  scaled.  Its  tendency  is  to  prove,  that  the  sum  admitted 
to  be  collected  was  in  payment  of  the  amount  due  on  the  note, 
as  judicially  ascertained.  Besides,  the  judgment  obtained  on 
the  note  of  Johnson  was  introduced,  and  is  higher  evidence  of 
the  recovery  than  "Exhibit  A."  It  does  not  appear  that  a 
final  record  of  the  settlement  of  the  estate  and  the  account- 
current  has  been  made  up ;  and  in  such  case  the  original  papers 
are  competent  evidence,  and  a  certified  transcript  is  not 
required. — Buffington  v.  Cool',  39  Ala.  64. 

Whether  the  account-current  was  or  was  not  the  original 
paper,  the  signature  of  the  defendant  to  the  affidavit  verifying 
its  correctness  having  been  proved,  it  was  competent  evidence 
against  him,  as  an  admission  of  the  sums  paid  on  the  notes. 

The  proceedings  and  judgments  of  courts  of  record  are  ad- 
missible as  evidence  only  between  parties  and  privies,  except 
for  the  mere  purpose  of  proving  the  existence  or  rendition  of 
the  judgment.  Neither  the  plaintiff  nor  Hughes  was  a  party 
to  the  final  settlement,  nor  a  privy.  The  proceedings  and  orders 
on  the  final  settlement  of  the  defendant,  as  executor,  were  as 
to  the  plaintiff  res  inter  alios  actce,  and  inadmissible  as  evidence 
in  favor  of  the  defendant. 

There  is  no  error  in  admitting  the  interviews  between  plaintiff 
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and  defendant  in  1870.  They  tended  to  show  that  the  defend- 
ant admitted  his  liability,  and  expressed  his  readiness  to  pay  the 
note  sued  on,  when  he  conld  procure  the  papers  by  which  to 
ascertain  the  amount  due,  without  interposing  any  objection 
that  the  notes  of  Johnson  and  Mrs.  Beard  had  not  been  paid. 

Mrs.  Beard  testified,  that  she  had  not  paid  her  note  to  the 
defendant,  or  any  part  of  it,  but  that  she  paid  it  to  her  surety, 
Hughes.  By  the  agreement  with  Hughes,  the  note  sued  on 
was  not  to  be  paid  until  her  note  was  paid.  Whether  Hughes 
had  accounted  for  it  to  the  defendant,  was  a  question  to  be  de- 
termined by  the  jury  on  the  whole  evidence.  Neither  the  con- 
sideration of  her  note,  nor  the  amount  for  which  she  was  legally 
liable,  is  an  issue  that  can  be  tried  on  the  pleadings  in  this  case. 
The  issue  is.  Has  the  note  been  paid,  either  in  full,  or  by  accep- 
tance of  a  less  sum  in  satisfaction  (  for  it  does  not  appear  that 
there  had  been  any  adjudication  of  the  amount  due.  On  the 
issue  of  payment,  evidence  of  the  property  purchased  by  her 
at  the  sale,  and  its  value,  is,  prima  facie,  irrelevant  and  inad- 
missible. No  evidence  should  be  admitted,  which  does  not 
tend,  directly  or  by  reasonable  inference,  to  prove  or  disprove 
the  matter  in  issue. 

Reversed  and  remanded. 


Milhous  V.  Dun  ha  111. 

BUI  in  Equity  for  Foreclosure  of  Mortgaye  for   Purchase 
Money  of  Land  ^   Cross- Bill  for  Rescission  of  Contract. 

1.  Loan  of  trust  funds,  secured  by  mortgage,  not  changing  character  of 
funds. — A  loan  of  trust  funds  by  a  testamentary  trustee,  secured  Ijy 
mortgage  on  lands,  does  not  change  the  character  of  the  funds,  nor  con- 
stitute an  investment  in  real  estate :  the  debts  are  choses  in  action  rep- 
resenting money,  and  are  subject  to  the  provisions  of  the  trust. 

2.  Rights  of  life-tenant  and  remainder-men  in  trust  funds. — AVhen 
moneys  are  bequeathed  in  trust,  to  be  invested  by  the  trustees  in  good 
stocks,  or  in  loans  secured  by  bond  and  mortgage,  the  income  to  be  paid 
to  the  testator's  two  daughters  during  life,  with  remainder  to  their  chil- 
dren, if  any,  and  remainder  over  in  default  of  children,  it  is  the  duty  of 
the  trustees  to  preserve  the  princii)al  of  the  fund  for  the  benefit  of  the 
remainder-men,  paying  the  interest  only  to  the  tenants  for  life  ;  and  any 
surplus  of  accruing  interest  during  the  minority  of  the  tenants  for  life,  in 
excess  of  their  maintenance  and  education,  becoming  a  part  of  the  prin- 
cipal, should  be  preserved  in  the  same  Avay. 

3.  Discharge  of  debts  by  tripartite  agreement. — Where  two  debts  were 
secured  by  the  same  mortgage,  one  due  to  a  guardian,  and  the  other  to 
an  administrator  and  testamentary  trustee,  eacli  for  money  loaned  ;  and 
the  administrator  having  purchased  the  land,  for  the  benefit  of  his  wife^ 
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at  a  sale  under  a  decree  of  foreclosure,  for  the  amount  of  the  two  debts, 
and  being  unable  to  make  the  cash  payment  to  the  guardian,  it  was 
thereupon  agreed  between  them  and  a  third  person,  who  was  indebted 
to  the  administrator  for  other  moneys  loaned',  and  who  did  business  with 
a  mercantile  house  of  which  the  guardian  was  a  partner,  that  the  ad- 
ministrator should  credit  the  debtor  with  the  amount,  the  debtor  give 
his  note,  secured  by  crop-lien  and  mortgage,  to  the  guardian's  mercan- 
tile firm,  and  the  guardian  debit  himself  with  the  amount,  in  account 
with  the  ward,  as  for  money  collected  ;  this  agreement  being  executed, 
and  founded  on  valuable  consideration  as  between  the  several  parties, 
operated  a  discharge  and  satisfaction  of  each  of  the  original  debts,  al- 
though no  money  passed  between  them. 

4.  Misapplication  of  trust  funds  by  trustee ;  notice  to  person  dealing 
with  him. — When  trust  funds  are  misapplied  by  a  trustee,  the  person 
dealing  with  him  having  knowledge  of  the  charactei'  of  the  funds,  the 
latter  can' assert  no  rights  under  the  transaction,  as  against  the  benefi- 
ciaries of  the  trust ;  and  if  he  also  was  acting  in  a  fiduciary  character, 
as  guardian  for  an  infant  ward,  his  ward  is  also  chargeal)Ie  with  notice, 
andean  claim  no  benefit  under  the  transaction,  nor  enforce  it  against  the 
beneficiaries  of  the  trust. 

5.  Computation  by  interest,  when  partial  payments  are  made. — Whether 
the  statutory  rule  as  to  the  computation  of  interest,  when  partial  pay- 
ments are  made  (Code,  §  2091),  "can  be  applied  when  one  person  is  en- 
titled to  the  principal  and  another  to  the  interest,  admits  of  grave 
doubt." 

6.  Liens  on  lands  in  hands  of  receiver ;  rents  and  profits  collected  by 
him. — When  liens  charged  on  lands  are  sought  to  be  enforced  in  equity, 
and,  as  a  means  of  making  the  security  available  and  sufficient,  the 
lands  are  placed  in  the  hands  of  a  receiver,  the  rents  and  ])rofits  real- 
ized become  a  primary  fund,  and  must  be  first  applied  to  the  extinguish- 
ment of  the  liens,  in  the  order  of  their  precedence  ;  and  these  being  in- 
sufficient, the  proceeds  of  the  sale  of  the  lands  are  to  be  ap])lied  in  the 
same  way,  until  the  liens  are  extinguished  and  the  costs  ])aid,  or  until 
the  fund  is  exhausted. 

Appeal  from  the  Chancery  Court  of  Dallas, 

Heard  before  the  Hon.  JaHN  A.  Foster. 

The  original  bill  in  this  case  was  tiled  on  the  2d  January, 
1878,  by  Mrs.  Anne  E.  Milhous,  the  wife  (and  formerly  the 
ward)  of  Frank  L.  Milhous,  against  Mrs.  Sallie  Blackwell ;  and 
sought  to  foreclose  a  mortgage  on  a  tract  of  land,  called  the 
"  Davis  land,"  which  was  given  to  secure  the  payment  of  two 
notes  therein  particularly  described,  each  dated  March  22d 
1872,  and  payable  on  the  Ist  January,  1872,  and  1873,  respec- 
tively, to  the  complainant.  The  facts  relating  to  the  transac- 
tion of  which  the  mortgage  and  notes  formed  a  part,  are  stated 
in  the  opinion  of  the  court,  and  need  not  be  repeated  here. 
Mrs.  Blackwell  stated  these  facts  in  her  answer,  and  admitted 
the  execution  of  the  notes  and  mortgage ;  but  she  alleged  that 
she  had  no  real  interest  in  the  litigation,  and  insisted  that  her 
two  daughters,  Mrs.  Texana  Weeden,  the  wife  of  Henry  Y. 
Weeden,  and  Mrs.  Willie  P.  Dunham,  as  the  administratrix 
de  bonis  non  of  the  estate  of  W.  P.  Dunham,  deceased,  should 
be  brought  in  as  the  real  parties  in  adverse  interest  to  the  com- 
plainant. Mrs.  Weeden,  as  administratrix,  was  afterwards 
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made  a  defendant,  and  filed  an  answer  and  cross-bill,  insisting^ 
that  the  transaction  in  which  the  notes  and  mortgage  originated 
was  a  violation  of  trust  and  duty  on  the  part  of  H.  V.  Weed- 
en,  who  was  at  the  time  the  administrator  of  Dunham's  estate, 
of  which  complainant  and  her  guardian  had  notice,  and  in  which 
they  participated  ;  and  she  prayed  that  the  notes  and  mortgage 
might  be  set  aside,  the  sale  at  which  Mrs.  Blackwell  became 
the  purchaser  also  be  set  aside,  the  lands  be  sold  under  the  de- 
cree of  the  court,  the  trust  funds  employed  in  the  purchase  first 
paid  out  of  the  proceeds  of  sale,  and  for  other  relief.  On  final 
hearing,  on  pleadings  and  proof,  the  chancellor  dismissed  the 
cross-bill,  and  rendered  a  decree  of  foreclosure  undei-  tjie  origi- 
nal bill;  but  his  decree  was  reversed  by  this  court  on  appeal, 
aud  the  cause  was  remanded,  as  shown  by  the  former  report  of 
the  case. — Dtmham.  v.  Milhoris,  70  Ala.  596. 

After  the  remandment  of  the  cause,  the  complainant  filed  an 
amended  bill,  in  which  she  alleged,  among  other  things,  that  in 
March,  1872,  being  then  an  infant  seventeen  years  of  age,  she 
was  brought  from  Mobile,  where  she  was  at  school,  to  visit  her 
relatives  in  Selma,  and  was  there  informed  by  V.  L.  Milhous, 
her  guardian,  that  a  decree  had  been  rendered  in  her  favor  by 
the  Chancery  Court,  under  which  the  Davis  land  had  been  sold, 
Mrs.  Blackwell  becoming  the  purchaser;  that  Mrs.  Blackwell 
was  unable  to  pay  the  agi-eed  purchase-money,  but  had  prom- 
ised to  pay  $2,000,  and  to  give  her  notes  and  a  mortgage  on 
the  lands  for  the  residue  ;  that  he  had  no  authority  to  act  for 
her  in  the  premises,  as  her  disabilities  of  infancy  had  been  re- 
moved by  a  special  legislative  act,  and  he  was  no  longer  her 
guardian ;  that  he  would  pay  her  the  $2,000,  if  she  accepted 
the  proposed  arrangement  of  Mrs.  Blackwell,  as  he  advised  her 
to  do,  and  that  the  mortgage  on  the  land  would  be  ample  secu- 
rity for  the  residue  of  the  price.  The  amended  bill  alleged, 
also,  that  these  representations  were  made  by  said  F.  L.  Mil- 
hous in  the  presence  of  Mrs.  Blackwell  and  Mrs.  Weeden,  and 
W'ere  believed  by  complainant  to  be  true,  as  she  had  confidence 
in  the  said  parties;  that  she  was  entirely  ignorant  of  business 
matters,  and  never  before  heard  of  the  decree  in  her  favor,  and 
did  not  know  that  any  other  person  had  or  claimed  any  interest 
in  the  lands,  and  knew  nothing  of  legal  forms  or  proceedings ; 
that  she  relied  implicitly  on  the  statements  thus  made  to  her, 
and  thereupon  signed  her  name  to  a  paper  which  acknowledged 
satisfaction  of  the  decree  in  her  favor,  and  instructed  the  regis- 
ter 80  to  report  to  the  court,  and  Mrs.  Blackwell  then  signed 
and  delivered  the  notes  and  mortgage;  that  these  papers  had 
all  been  prepared  in  advance  of  her  arrival,  and  she  had  no 
knowledge  of  the  facts  or  circumstances  except  as  then  com- 
municated to  her ;  that  she  had  never  heard  of  any  indebted- 
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ness  by  Hill,  nor  of  any  arrangement  made  between  him  and 
Millions  as  to  the  payment  of  the  $2,000,  and  never  author- 
ized such  arrangement  before  or  afterwards,  but  relied  entirely 
upon  the  promise  of  Milhons  to  pay  it.  Afrs.  Blackwell,  Mrs. 
Texana  Weeden,  W.  C.  Ward  as  her  trustee,  IT.  V.  Weeden, 
and  Mrs.  Willie  P.  Dunham,  both  personall}'  and  as  adminis- 
tratrix, were  made  defendants  to  the  amended  bill ;  and  the 
prayer  was,  that  an  account  be  taken  of  the  debt  due  to  the 
complainant,  and  the  lands  be  sold  for  its  satisfaction  ;  also, 
that  accounts  be  taken  of  the  Davis  and  Hill  debts,  and  of  the 
interest  accrued  thereon,  and  of  any  payments  made  by  Hill 
to  Milhous,  and  of  the  rents  and  profits  of  the  lands,  tfec. 

Answers  to  the  amended  bill  were  filed  by  the  several  defend- 
ants, alleging,  in  substance,  that  F.  L.  Milhous,  while  he  was 
the  complainant's  guardian,  had  full  knowledge  of  the  trusts 
created  by  Dunham,  and  of  the  breach  of  trust  committed  by 
Weeden  as  administrator  and  trustee,  and  actively  participated 
in  such  breach  of  trust ;  that  the  complainant  herself  was 
chargeable  with  notice,  and  was  estopped  from  denying  notice, 
having  ratified  the  transaction  after  the  removal  of  her  disa- 
bilities, and  received  the  benefit  of  the  $2,000  in  settlement 
with  her  guardian.  The  cross-bill  of  Mrs.  Dunham  was  also 
amended,  by  bringing  in  all  the  parties  in  interest,  adding  other 
allegations,  and  praying  appropriate  relief. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  the  amended  pleadings,  and  the  additional  testimony  intro-. 
duced,  did  not  vary  the  case  as  decided  by  this  court  on  the 
former  appeal,  and  therefore  rendered  a  decree,  declaring  that 
the  complainant  in  the  original  bill,  and  the  complainant  in  the 
cross-bill,  were  each  entitled  to  relief,  and  ordering  a  sale  of  the 
lands  by  the  register  ;  and  further  declaring  that  the  amount 
due  the  trust  estate  of  Dunham  was  $5,880,  and  the  amount  due 
the  complainant  was  $8,953.43,  he  directed  the  register,  after 
paying  the  costs,  and  retaining  a  sum  to  cover  commissions, 
solicitor's  fees,  &c.,  to  set  apart  the  sum  of  $5,880  out  of  the 
proceeds  of  sale,  to  be  held  under  the  provisions  of  Dunham's 
will,  and  to  pay  the  residue  to  the  complainant,  or  so  much 
thereof  as  would  satisfy  her  debt. 

The  complainant  appeals  from  this  decree,  and  assigns  as 
error — 1st,  that  the  court  erred  in  holding  that  the  transaction 
between  Weeden  and  Milhous,  touching  the  I)avis  lands,  was  a 
breach  of  the  trusts  created  by  Dunham's  wnll ;  2d,  in  holding 
that  complainant  was  chargeable  with  notice  of  the  alleged 
breach  of  trust,  and  was  not  entitled  to  protection  as  a  hona 
fide  purchaser  without  notice  ;  3d,  in  holding  that  the  debt  due 
the  Dunham  estate  was  part  of  the  corpus  of  the  trust  fund, 
and  that  it  amounted  to  $5,880 ;  4th,  in  giving  the  claim  of  the 
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Dunham  estate,  or  any  part  thereof,  preference  or  priority  over 
the  debt  due  to  the  complainant. 

Bkooks  &  KoY,  for  the  appellant. — 1.  The  controversy'  is  as 
to  the  rights  and  liens  of  two  trust  estates,  in  and  upon  the  same 
lands  ;  one  estate  represented  by  an  administrator  and  testa- 
mentary trustee,  and  the  other  by  the  guardian  of  an  infant. 
It  is  manifest  that  the  trusts,  in  tliemselves.  are  of  equal  right 
and  dignity,  and  equally  entitled  to  protection  ;  but  the  transac- 
tion brought  to  view  was  whollj'  at  the  instance,  and  for  the 
benefitof  the  parties  interested  in  the  Dunham  estate,  who  were 
adults  and  represented  by  an  experienced  lawyer;  while  it  was 
clearly  against  the  interest  of  the  comolainant,  then  an  infant, 
whose  debt  was  amply  secured  by  her  decree  against  the  land 
in  controversy  ;*  whose  disabilities  of  infancy  were  removed  at 
the  instance  of  the,  parties  in  adverse  interest,  her  nearest  rela- 
tives, in  order  to  accomplish  their  own  purposes  ;  who  yielded 
to  their  solicitations  and  representations,  having  nothing  to 
gain,  but  every  thing  to  lose,  and  gave  a  formal  assent  to  pro- 
ceedings and  documents,  in  profound  ignorance  of  their  mean- 
ing and  effect;  and  whose  estate  will  be  almost  ruined,  if  the 
chancellor's  decree  is  allowed  to  stand. 

2.  There  was  no  breach  of  trust  by  Weeden,  in  the  use  of 
the  trust  funds  in  the  purchase  of  the  Davis  lands;  but  the 
transaction  must  be  regarded  as  an  investment,  which  he  had 
authority  to  make.  Dunham's  will  provides  that  surplus  in- 
come shall  be  invested  in  good  stocks,  or  in  loans  secured  by 
mortgage,  but  without  words  of  exclusion,  and  prescribes  nothing 
as  to  the  investment  of  eorpxiH.  If  the  money  used  was  corpus^ 
it  was  in  the  trustee's  hands  without  specific  directions  as  to  its 
management  or  investment ;  and  he  was  only  bound  to  act  with 
good  faith  and  sound  discretion. — Perry  on  Trusts,  §  452  ; 
Huckahee  v.  Billingsly^  16  Ala.  418 ;  McBrayer  v.  Cariker, 
64  Ala.  50  \^Lyonv.  Fescue^  60  Ala.  480.  As  statutory  trustee 
of  his  wife's  estate,  the  husband  may  invest  the  C6>/^^.<?in  lands, 
paying  part  only  of  the  purchase-money,  and  executing  witii 
his  wife  a  mortgage  on  the  lands  for  the  residue;  and  the  va- 
lidity of  the  transaction  is  not  affected  by  a  subsequent  loss  of 
any  part  of  the  moneys. — 53  Ala.  499  ;  56  Ala.  456  ;  57  Ala. 
29,  172,  502.  There  is  no  complaint  as  to  the  original  invest 
merit  in  the  said  Davis  lands,  and  there  would  have  been  no 
complaint  as  to  the  $2,000  of  the  money  arising  from  the  Ilill 
loan,  if  the  transaction  had  been  completed,  by  which  a  home- 
stead would  have  been  provided  for  one  of  the  beneficiaries. 
The  intention  of  the  trustee  to  commit  a  breach  of  trust,  by 
finally  lodging  the  title  in  Mrs.  Weeden  instead  of  the  trustee, 
being  unexecuted,  can  not  affect  the  validity  of  the  transaction 
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80  far  as  it  was  effectuated,  nor  enable  the  parties  at  fault  to  re- 
scind, to  the  prejudice  of  an  innocent  third  person,  who  did  not 
participate  in  that  unlawful  purpose. 

3.  If  there  was  a  violation  of  trust  on  the  part  of  Weeden, 
the  trustee,  for  which  the  beneficiaries  might  hold  him  responsi- 
ble, the  complainant's  guardian  had  no  notice  of  that  breach  of 
trust,  and  was  in  no  way  privy  to  it.  Dunham  died  in  1848, 
and  this  transaction  occurred  in  1872,  twenty-four  years  after- 
wards. Tf  Milhous  had  ever  heard  of  the  provisions  of  Dun- 
ham's will,  which  is  nowhere  shown,  he  might  fairly  presume 
that  they  had  been  fully  complied  with,  and  might  honestly 
rely  on  the  statements  and  conduct  of  the  parties,  in  treating 
the  fund  and  speaking  of  it  as  part  of  Mrs.  Weeden's  distribu- 
tive share  of  her  father's  estate.  He  only  sought  in  good  faith 
to  protect  the  interests  of  his  ward,  as  his  duty  required,  and 
could  accjnire  no  benefit  to  her  or  to  himself  by  the  transaction. 

4.  If  Milhous  be  held  chargeable  with  notice,  actual  or  con- 
structive, of  the  trust  and  its  alleged  violation,  his  knowledge 
can  not  be  imputed  to  the  complainant  as  notice.  Her  connec- 
tion with  the  transaction  began  and  ended  with  her  signature 
to  the  papers  on  the  22d  March,  1872,  which  she  gave  in  utter 
ignorance  of  tiieir  meaning  and  legal  effect,  and  of  all  the  facts 
now  charged  as  a  breach  of  trust.  If  she  had  then  been  fully 
informed  of  all  the  facts,  although  she  could  not  have  under- 
stood their  effect,  she  might  be  chargeable  with  legal  notice, 
her  disabilities  of  infanc}'  having  been  remov^ed,  but  no  effort 
was  made  to  inform  her.  She  had  never  heard  of  the  existence 
of  the  Hill  debt,  and  knew  nothing  of  the  arrangement  between 
Hill  and  her  guardian.  Her  guardian  promised  to  pay  her  the 
$2,000,  and  she  agreed  to  accept  his  personal  liability ;  and  he 
afterwards  charged  himself  with  the  amount,  on  settlement  of 
his  accounts.  He  then  had  no  right  to  act  for  her,  and  any  sub- 
sequent dealings  between  him  and  Hill  were  res  inter  alios  as 
to  her.  His  arrangement  with  Hill  was  a  breach  of  trust  on 
his  part,  for  which  he  was  liable  personally  to  her ;  and  yet  the 
effort  is  now  made  to  charge  her  with  acquiescence  in  his  illegal 
act,  on  the  ground  that,  having  accepted  payment  from  him  on 
settlement  of  his  accounts,  she  thereby  reaped  the  benefit  of  his 
illegal  act.  What  else  could  she  have  done,  if,  having  knowl- 
edge of  all  the  facts,  she  intended  to  repudiate  the  transaction  ? 

5.  Of  the  moneys  arising  from  the  Hill  debt,  only  $2,000 
was  invested  in  the  Davis  lands,  on  which  $3,880  has  accrued 
as  interest,  and  belongs  to  Mrs.  Weeden  individually ;  yet  the 
chancellor  gives  the  whole  amount  ($5,880)  precedence  over 
the  complainant;  This  $2,000,"  moreover,  was  but  accrued  in- 
terest on  the  Hill  debt,  as  appears  by  a  simple  arithmetical 
calculation  (Code,  §  2091),  and  constituted  no  part  of  the  corjym. 
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W.  R.  Nelson,  and  E.  tV^.  Pettus,  contra^  relied  on  tlie 
opinion  of  this  court  on  the  former  appeal. 

STONE,  C.  J. — When  this  case  was  before  ns  at  a  former 
term — Dunham  v.  Milhous,  70  Ala.  596 — we  laid  down  certain 
rules  from  which  we  have  no  wish  to  depart,  unless  the  facts  are 
so  changed  as  to  require  the  application  of  different  principles. 
Thebill,  it  will  be  seen  by  reference  to  the  report  of  the  former 
decision,  was  filed  by  Mrs.  Milhous,  to  foreclose  a  mortgage  on 
real  estate,  executed  by  Mrs.  Blackwell.  The  mortgage  was  exe- 
cuted to  secure  the  payment  of  certain  notes,  being  the  credit  in- 
stallments promised  in  the  purchase  of  the  lands  the  bill  seeks  to 
have  sold.  We  declared,  that  certain  trust  funds  of  the  estate 
of  W.  P.  Dunham,  deceased,  had  become  invested  in  the  lands 
in  controversy,  and  that  under  the  will  of  said  Dunham,  his 
daughters,  Mrs.  Texana  Weeden  and  Miss  Willie  P.  Dunham, 
had  only  a  life  interest  in  said  fund  secured  to  their  sole  and 
separate  use,  with  remainder  in  default  of  issue  to  the  survivor 
during  life,  and  remainder  in  absolute  right  to  a  person  or  per- 
sons not  yet  ascertained.  The  facts  may  be  briefly  summarized 
as  follows:  Dunham,  having  a  good  estate,  directed  that  from 
the  income  and  profits  his  children  should  be  maintained  and 
educated;  any  surplus  of  income  and  profits  to  be  invested, 
and  the  interest  accruing  therefrom,  together  with  the  income 
and  profits  of  the  residue  of  his  estate  beyond  his  widow's 
share,  to  be  paid  equally  to  his  daughters,  to  tlieir  sole  and  sep- 
arate use,  during  life,  remainder  to  their  several  children,  if 
any — if  none,  to  the  survivor  during  life — and  then  to  their 
next  of  kin.  Neither  daughter  has  had  issue,  and  it  can  not 
now  be  known  who  will  take  in  ultimate  remainder.  It  will 
thus  be  seen,  that  the  corpus  of  the  estate  left  by  Mr.  Dunham, 
and  the  principal  of  the  fund,  surplus  of  the  profits,  that  should 
be  invested  under  the  will,  was  placed  beyond  the  power  of  the 
daughters  to  consume,  or  dispose  of,  and  that  the  same  was  to 
be  preserved  for  those  in  remainder.  The  executors,  or  such 
of  them  as  might  act,  and  the  administrator  with  the  will 
annexed,  were  made  trustees  to  administer  the  fund. 

Pending  the  administration  of  the  trust,  and  before  the  chil- 
dren attained  to  lawful  age,  to- wit,  about  the  year  1860,  the 
trustee  loaned  to  one  Hill  eleven  thousand  dollars,  secured  by 
mortgage  on  real  estate.  He  also  loaned  to  one  Davis  two 
thousand  dollars  of  the  same  fund,  secured  by  mortgage  on  the 
lands  in  controversy  in  this  suit.  The  guardian  of  Anne  E.  Mil- 
hous, complainant  in  this  suit,  also  loaned  to  Davis  three  thou- 
sand dollars  of  his  ward's  money ;  and  the  mortgage  made  to 
secure  the  Dunham  loan,  equally  secured  the  Milhous  loan.  In 
a  suit  instituted  for  the  purpose  of  subjecting  the  Davis  lands 
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to  the  payment  of  a  junior  mortgage,  a  decree  was  rendered, 
ordering  their  sale,  and  directing  the  application  of  the  pro- 
ceeds pro  rata  to  the  Dunham  and  Milhous  debts.  The  sale 
was  made  in  November,  1871,  and  H.  V.  Weeden  bid  off  the 
lands  at  the  sum  of  the  two  decrees,  less  a  small  payment  de- 
rived from  other  sources.  He  caused  Mrs.  Sallie  Black  well, 
his  mother-in-law — the  widow  of  Mr.  Dunham — to  be  set  down 
as  the  purchaser.  The  purchase  was  in  fact  made  for  the  ben- 
efit of  Texana  Weeden,  nee  Dunham,  who  had  become  the  wife 
of  H.  y.  Weeden.  H.  V.  Weeden  was  then  the  administrator 
with  the  will  annexed  of  the  Dunham  estate  ;  but  Mrs.  Weeden 
had  chosen  for  himself  another  trustee,  under  the  powers  con- 
ferred by  the  will. 

When  this  case  was  formerly  before  us,  we  held  that  the 
two  loans  to  Hill  and  Davis  came  under  the  operation  of  Mr. 
Dunham's  will,  and  were  subject  to  the  trusts  therein  created. 
That  trust,  as  we  have  shown,  was,  that  only  the  income,  or 
usufruct,  was  payable  to  Mr.  Dunham's  daughters,  the  primary 
beneficiaries,  during  their  lifes ;  the  corjpu^^  or  principal,  was 
reserved  for  those  in  remainder.  !Now,  although  these  debts 
for  money  borrowed  were  secured  by  mortgages  on  real  estate 
executed  by  Hill  and  Davis,  the  loans  were  not  investments  in 
real  estate.  Tlie  trustee  or  trustees  had  no  authority  to  invest 
in  real  estate.  Their  authority  under  the  will  was  limited  to 
investments  in  "good  stocks,"  or  loans  "secured  amply  by  good 
bond  and  mortgage."  These  claims  were  only  personalty,  as  we 
said  on  the  former  appeal.  Being  only  choses  in  action  repre- 
senting money,  the  trustee  had  no  authority  to  turn  over  the 
corpus,  or  principal,  to  the  life  tenants.  The  principal  should 
have  been  preserved,  and  only  the  interest  paid  over. — Mason 
'V.  Pate,  34  Ala.  379.  H.  V.  Weeden  was  administrator  of  the 
estate,  clothed  with  the  powers  of  the  will,  and  on  him  was  cast 
the  duty  of  preserving  the  principal  of  these  funds. 

Before  the  negotiation  was  entered  upon,  which  led  to  the 
agreement  the  present  suit  seeks  to  enforce,  there  had  been  an 
agreed  division  of  what  is  known  as  the  Hill  debt,  or  loan,  be- 
tween the  two  sisters,  Texana  and  Willie  P.  The  debt,  with 
accrued  interest,  had  then  reached  sixteen  or  eighteen  thousand 
dollars.  The  one  half  which  Willie  P.  Dunham  was  allowed  to 
control,  she  either  collected,  or  traded  to  Hill,  the  mortgagor. 
This  was  sanctioned  and  approved  by  H.  Y.  Weeden,  the  ad- 
ministrator; for,  on  the  2l6t  day  of  January,  18.1,  he  renewed 
and  extended  the  Hill  liability,  by  accepting  the  three  notes  of 
Hill,  Jr.,  in  the  aggregate  sum  of  eight  thousand  dollars,  due 
severally  at  one,  two,  and  three  years,  with  interest  from  date, 
secured  by  mortgage  on  the  same  lands  which  had  been  con- 
veyed as  security  of  the  original  debt.     By  force  of  this  arrange- 
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ment,  tlie  Hill  debt  which  remained  subject  to  the  control  of 
Weeden,  the  administrator  and  trustee,  was  reduced  to  eight 
thousand  dollars. 

Before  the  register's  sale  of  the  Davis  lands  —  November, 
1871 — tliere  was  an  agreement  between  Weeden  and  the  guard- 
ian, of  Miss  Milhous,  that  he,  Weeden,  would  purchase  the 
lands  at  the  gross  sum  of  the  two  decrees ;  that  he  would  pay 
two  thousand  dollars  of  Miss  Milhous'  claims,  and  secure  the 
residue  of  her  decree  by  a  mortgage  on  the  lands.  Weeden 
desired  to  have  the  purchase  made  in  the  name  of  his  wife  Tex- 
ana;  but  Milhous,  the  guardian,  objected  to  having  the  title 
put  in  a  married  woman.  Thereupon,  Mrs.  Blackwell,  her 
mother,  was  substituted  as  the  purchaser,  she  acting  in  the 
premises  as  the  mere  conduit  of  the  title  to  Texana,  for  whom 
the  lands  were  bought.  Weeden's  reliance  to  meet  the  two 
thousand  dollars  cash  payment,  was  on  the  first  note  of  Hill, 
then  soon  to  mature.  Hill,  however,  could  not  meet  his  note, 
and  Weeden  could  not  pay  the  money.  Millions,  the  guardian, 
was  a  commission-merchant  in  Mobile,  and  Hill  was  one  of  his 
patrons.  It  was  thereupon  agreed  between  the  three.  Hill, 
Weeden  and  Milhous,  as  follows :  That  Weeden  would  enter  a 
credit  of  two  thousand  dollars  on  the  note  of  Hill  first  due,  and 
in  consideration  thereof  Hill  was  to  execute  to  Milhous  his  note 
for  said  sum,  with  interest,  due  November  1st,  1872,  and  se- 
sure  it  by  crop-lien  and  mortgage  on  the  crop  to  be  grown  by 
him,  Hill,  during  the  year  1872.  This  arrangement  Milhous 
was  to  treat  as  payment  of  the  two  thousand  dollars  cash  pay- 
ment on  the  W^eeden-Blackwell  purchase,  and  to  look  alone  to 
Hill  for  its  payment.  It  was  carried  into  effect  January  10th, 
1872.  On  that  day,  Weeden  entered  the  credit  of  two  thou- 
sand dollars  on  the  note  of  Hill,  leaving  the  unpaid  balance 
from  him  six  thousand  dollars,  with  some  interest.  On  the 
same  day  Hill  executed  to  the  firm  of  commission-merchants, 
of  which  Milhous  was  a  partner,  his  note  and  crop-lien  and 
mortgage,  as  agreed  on  ;  and  Milhous  debited  himself  with  the 
two  thousand  dollars,  as  received  on  the  Davis  mortgage  for  the 
benefit  of  his  ward.  Now,  although  no  money  changed  hands 
on  that  occasion,  its  legal  and  binding  effect  were  the  same  as 
if  Hill  had  paid  Weeden,  and  Weeden  had  paid  the  money  to 
Milhous.  Each  step  in  ,the  transaction  was  based  on  a  valuable 
consideration  of  benefit  received,  or  liability  incurred.  Weed- 
en's  claim  on  Hill  was  reduced  two  thousand  dollars,  in  consid- 
eration that  Hill  had  procured  Milhous  to  allow  Weeden  a 
credit  for  that  sum.  Hill's  promise  to  Milhous  was  binding, 
because,  in  consequence  of  it,  Milhous  had  procured  his  dis- 
charge from  two  thousand  dollars  of  the  debt  he  owed  to 
Weeden.     Weeden    was   discharged  from  the  cash  payment 
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proiTiiged  to  Milhous,  guardian,  because  he,  Weeden,  in  consid- 
eration that  Milhous  would  regard  the  money  as  collected,  and 
look  to  Hill  for  repayment,  had  discharged  llill  from  so  much 
of  the  debt  due  from  him.  Milhous  was  bound  to  account  to 
his  ward  for  so  much  money  received,  because,  on  a  valuable 
consideration,  to-wit.  Hill's  note  and  crop-lien,  he  had  dis- 
charged Weeden,  or  Mrs.  BlackwelKfrom  the  payment  of  that 
sum,  which  belonged  to  his  ward.  The  failure  of  Mill  to  pay 
the  two  thousand  dollars  to  Milhous,  if  fail  he  did,  could  not 
in  the  least  impair  the  conclusive  force  of  this  transaction,  be- 
tween any  of  the  parties,  except  themselves.  Between  all  the 
other  parties  the  contract  was  executed. 

In  the  opinion  rendered  on  the  former  appeal,  we  charged 
Miss  Milhous  with  notice  that  the  two  thousand  dollars,  cash 
payment  in  the  Weeden-Blackwell  purchase,  was  trust  funds, 
because  her  guardian  had  knowledge  of  it,  being  a  party  to  the 
arrangement.  It  is  now  contended,  that  this  principle  should 
not  apply  in  this  case,  l)ecause  the  guardian  had  ceased  to  be 
such  before  the  arrangement  was  consummated.  The  precise 
form  the  argument  takes,  is  this  :  On  the  24th  of  January, 
1872,  Miss  Milhous  was  relieved  of  the  disabilities  of  minority 
by  act  of  the  legislature.  After  that,  she  entered  satisfaction 
of  the  decree  in  her  favor,  on  the  Davis  mortgage.  The  con- 
tention is,  that  the  money  did  not  come  to  her  till  then,  and 
therefore,  notice  to  her  former  guardian  was  not  sufficient, 
but  should  have  been  traced  to  her.  We  do  not  so  understand 
the  record.  The  payment  to  Milhous,  the  guardian,  as  we  have 
shown,  was  made  January  10th,  1872,  while  he  was  confessedly 
the  guardian.  The  testimony  shows  he  allowed  himself  to  be 
charged  with  it  in  his  settlement,  and  the  testimony  of  Miss 
Milhous  herself  shows  that,  in  this,  her  first  business  transaction, 
her  signature  to  the  paper  was  almost,  if  not  quite,  perfunctory. 

It  is  also  contended  that,  inasmuch  as  the  two  thousand  dollars 
paid  by  Hill  was  only  a  partial  payment,  this,  under  the  statute, 
must  be  first  applied  to  the  extingHishment  of  the  accrued  in- 
terest ;  and  a  calculation  is  submitted,  on  which  it  is  claimed 
that  the  entire  corpus,  or  principal  of  the  debt,  was  left  in  the 
hands  of  Hill,  the  mortgage  debtor.  On  this  hypothesis,  it  is 
contended  that  only  the  usufruct,  and  no  part  of  the  corpus  of 
the  trust  fund,  has  gone  into  the  purchase  of  the  Davis  tract. 
The  statute  invoked — Code  of  1876,  §  2091 — has  reference  to 
the  computation  of  interest,  when  there  have  been  partial  pay- 
ments. It  declares  a  rule  of  computation,  as  between  debtor 
and  creditor.  It  admits  of  grave  doubt,  whether  that  rule  can 
be  applied,  when  one  person  is  entitled  to  the  principal,  and 
another  to  the  interest,  and  there  is  realized  only  a  partial  satis- 
faction.    But  we  need  not  decide  this  question.     The  principal. 
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or  coj'pus,  which  was  lent  to  Hill,  was  eleven  thousand  dollars. 
This  entire  sum  it  was  the  duty  of  Weeden,  administrator  and 
trustee,  to  preserve  for  those  in  remainder.  He  had  permitted 
the  fund  to  be  drawn  out,  until  there  remained  only  eight 
thousand  dollars.  This  M^as  entirely  corpus.  If  he  had  per- 
mitted Willie  P.  to  use  more  than  her  share,  being  one  half  of 
the  accrued  interest,  that  was  a  breach  of  trust,  of  which  his 
wife,  Texana,  might  complain.  It  afforded  no  justification  for 
further  encroachment  on  the  corpus,  already  reduced  below  the 
true  sum. 

It  is  further  contended  for  appellant,  that  even  if  the  above 
rules  of  law  be  correctly  laid  down,  there  is  a  failure  of  proof 
in  this  record,  that  Frank  L.  Millions,  the  guardian  of  Miss 
Milhons,  at  the  time  he  made  the  tripartite  agreement,  knew 
the  source  from  which  the  fund  was  derived. 

The  Davis  mortgage,  securing  alike  the  Dunham  and  Mil- 
lions debts,  showed  on  its  face  that  the  claim  which  Weeden 
asserted,  and  was  seeking  to  collect,  was  the  property  of  the 
Dunham  estate  ;  and  Weeden  was  claiming  the  right  to  recover- 
it,  solely  on  the  title  he  had  as  administrator.  Milhous,  as 
guardian,  was  necessarily  a  party  to  the  litigation,  and  aiding  in 
its  conduct.  The  proof  shows  that  he  had  the  entire  direction 
of  the  litigation,  so  far  as  the  interests  of  Miss  Milhous  were 
concerned.  The  mortgage  being  made  to  the  administrator  of 
Dunham,  as  such,  and  to  the  guardian  of  Miss  Milhous,  as  such, 
and  the  rights  of  each  arising  out  of  the  same  instrument,  and 
asserted  in  the  same  suit,  this  was  as  much  notice  to  Milhous 
that  the  Weeden  claim  belonged  to  the  Dunham  estate,  as  it 
was  that  the  claim  he  was  asserting  belonged  to  his  ward.  Each 
was  a  trust  fund,  and  each  was  asserted  as  such.  So,  the  papers 
from  Hill  to  Weeden  showed  on  their  face  that  they  were  given 
to  secure  a  debt  to  the  Dunham  estate.  The  testimony  of  Mr. 
Ward,  strongly  corroborated  by  Mrs.  Blackwell  and  other  wit- 
nesses, proves  fully  that  Milhous  knew  the  two  thousand  dollar 
cash  payment  was  to,  and  did  come  from  the  Hill  debt  to  the 
Dunham  estate.  In  fact  he  was  party  to  the  entire  arrange- 
ment by  which  two  thousand  dollars  of  the  Dunham  trust  fund, 
secured  by  the  Hill  mortgage,  was  applied  by  Weeden  in  part 
purchase  of  the  Davis  land,  and  came  to  his  hands  for  his  then 
ward.  Miss. Milhous.  This,  we  have  shown,  was  done  and  com- 
pleted on  the  10th  day  of  January,  1872,  before  Miss  Milhous 
was  relieved  of  the  disabilities  of  minority.  It  is  thus  shown 
that,  as  to  both  the  trust  funds — the  two  thousand  dollars  prin- 
cipal due  from  Davis,  and  the  two  thousand  dollars  collected  on 
the  Hill  debt, — Milhous  knew  the  sources  from  which  they 
came,  and  that  .they  were  of  the  estate  of  W.  P.  Dunham,  of 
which  Weeden  was  the  administrator.     They  were  being  used, 
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as  Millions  knew,  not  for  purposes  of  the  trust,  but  for  personal 
purposes  outside  of  the  trust.  Knowing  they  were  trust  funds, 
so  attempted  to  be  used,  this  was  enough  to  put  him  on  inquiry, 
which,  if  instituted  and  followed  up,  would  have  led  to  the  dis- 
covery that  the  trustee  had  no  power  to  employ  for  his  own 
use  the  coi'pus^  or  principal  of  the  trust  fund,  but  that  he  must 
preserve  it  for  those  in  remainder. — Perry  on  Trusts,  §§  810. 
814,  836,  840 ;  Preston  v.  McMillan,  58  Ala.  84 ;  Lee  v.  Lee, 
67  Ala.  406  ;  Johnson  v.  Thweati,  18  Ala.  74  ;  Dudley  v.  Wit- 
ter, 46  Ala.  664. 

We  are  asked  to  sanction  the  employment  of  the  four  thou- 
sand dollars,  corpus  of  the  trust  fund,  in  the  purchase  of  these 
lands,  as  an  investment  for  all  parties  concerned.  There  are 
many  reasons  wh}^  we  can  not  do  so.  We  mention  a  few. 
First,  there  are  no  pleadings,  and  could  be  none  in  this  suit, 
which  would  raise  the  inquiry  of  the  suitableness  of  such  in- 
vestment. Second,  it  is  not  shown  that  the  purchase  itself  is 
such  as  the  court  could  sanction.  Third,  other  funds  entered 
into  the  purchase,  and  a  division  or  partition  would  become 
necessary,  when  the  interests  in  remainder  shall  come  to  be 
asserted.  We  find  nothing  to  induce  us  to  change  our  views, 
as  announced  on  the  former  appeal. 

We  have  above  ascertained  that  the  sum  of  four  thousand 
dollars,  corpus  of  the  Dunham  trust-fund,  has  been  invested  in 
the  Davis  tract  of  land.  Of  this  sum,  two  thousand  dollars 
were  obtained  from  the  Hill  loan,  and  the  remaining  two  thou- 
sand from  the  loan  to  Davis.  The  money  from  the  Hill  loan  is 
a  primary  charge.  The  Davis  loan  is  a  charge,  only  in  com- 
mon with,  and  equal  to,  the  proportion  the  Dunham  estate  debt 
bears  to  the  Milhous  debt. 

At  an  early  stage  of  this  suit,  the  Davis  tract  of  land  was 
placed  in  the  hands  of  a  receiver,  and  rents  have  accrued  there- 
from, the  amount  of  which  is  not  shown  in  this  record.  A  set- 
tlement of  the  receiver's  accounts  will  disclose  the  sum.  There 
are  three  lien  liabilities,  each  resting  on  the  land,  and  each 
created  before  this  suit  was  brought.  It  is  a  rule  of  universal 
application,  that  when  liens  charged  on  land  are  sought  to  be 
enforced  in  chancery,  and,  as  a  means  of  making  the  security 
available  and  sufficient,  such  lands  are  placed  in  the  hands  of  a 
receiver,  the  rents  and  profits  realized  become  a  primary  fund, 
and  must  be  first  applied  to  the  extinguishment  of  the  liens,  in 
the  order  of  their  precedence. — Powell  v.  Williams,  14  Ala. 
476  ;  Roulhac  v.  Jones,  at  present  term.  And  next  to  such  rents 
and  profits  must  be  applied  the  proceeds  of  the  sale  of  the  lands, 
until  the  entire  lien  debts,  and  the  costs  taxed  against  the  fund, 
are  paid,  or  until  the  proceeds  are  exhausted.  In  ordering  the 
sale  of  the  lands,  and  disbursement  of  the  proceeds,  infra,  it  is 
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done  with  the  condition  and  direction  that  the  rents  and  profits 
be  iirst  applied,  as  part  of  the  product  of  this  suit. 

The  chancellor  erred  in  his  final  decree,  and  there  must  be 
a  reversal.  The  lands  sliould  have  been,  and  now  are  decreed 
to  be  sold,  alike  under  the  prayer  of  the  original  bill,  and  the 
cross-bill  of  Willie  P.  Dunham.  Of  the  sum  of  the  rents  and 
profits,  and  of  the  proceeds,  after  paying  the  costs  of  this  suit, 
hereVjy  decreed  against  the  fund,  and  the  costs  of  selling  and 
conveying,  there  will  be  first  set  apart  the  sum  of  two  thousand 
dollars,  to  replace  that  much  of  the  Hill  indebtedness,  improp- 
erly invested  in  the  land.  Next,  there  will  be  set  apart  two 
thousand  dollars,  the  principal  sum  of  the  Dunham  fund  lent 
to  Davis,  if  the  land  yield  enough  to  pay  the  principal  sums 
loaned  of  both  the  Dunham  and  Milhous  funds.  If  it  does  not 
yield  enougli  to  pay  the  principal  of  these  two  loans  in  full, 
then  the  fund  will  be  divided  pro  rata  between  them,  and  only 
such  portion  as  falls  to  the  Dunham  estate  will  be  passed  to  the 
trust  fund.  The  other  portion,  after  jr^ro-ra^a  division,  will  be- 
long to  Mrs.  Milhous,  Should  the  lands  yield  more  than 
enough  to  replace  the  two  thousand  dollars  of  the  Hill  fund 
misapplied,  and  the  principal  sums  lent  to  Davis  of  the  Dim- 
ham  and  Milhous  trusts,  then  such  surplus  is  decreed  to  Mrs. 
Anne  E.  Milhous,  to  the  extent  of  her  mortgage  claim. 

Other  questions  will  arise;  notably,  the  claim  of  solicitors 
for  services  in  protecting  the  Dunham  trust  fund  in  this  suit. 
We  leave  this  for  decision  by  the  chancellor,  on  petition  to  be 
tiled  for  the  purpose. 

When  the  sum  of  the  trust  fund  of  the  Dunham  estate  is  sep- 
arated and  ascertained,  it  must,  under  the  direction  of  the 
chancellor,  be  securely  placed,  where  it  will  be  at  once  safe  and 
productive;  safe,  that  those  in  remainder  may  receive  the 
principal,  when  their  rights  accrue  ;  productive,  that  Mrs.  Mil- 
lions may  enjoy  the  income  to  the  extent  of  her  mortgage  claim, 
to  which  she  is  entitled  during  the  continuance  of  the  life  es- 
tates each  of  Texana  Weeden  and  Willie  P.  Dunham.  Let  the 
costs  of  appeal  in  the  court  below,  and  in  this  court,  be  paid 
by  Willie  P.  Dunham,  out  of  the  trust  fund  of  the  Dunham 
estate. 

Reversed,  rendered,  and  remanded. 
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Burks  t\  Mitchell. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Title  acquired  by  adverse  possession. — An  uninterrupted  adverse  pos- 
session of  land  for  ten  years  clothes  the  possessor  with  a  title  which  will 
either  sustain  or  defeat  an  action  of  ejectment. 

2.  Actual  and  constructive  possession.. — Actual  possession  of  part  of  a 
tract  of  land,  under  claim  and  color  of  title  to  the  whole,  draws  to  it  con- 
structive possession  of  the  entire  tract  within  the  boundaries  specified  ; 
but  the  possession  of  a  mere  intruder  extends  only  to  the  part  actually 
occup'ed  by  him,  although  he  occasionally  cuts  timber  from  the  unin- 
dosed  portions;  and  a  purchaser  from  him,  entering  tmder  a  writino; 
which  constitutes  color  of  title  to  the  whole,  acquires  no  title  to  the 
entire  tract  until  his  own  possession  has  continued  ten  years. 

Appeal  from  the«Circuit  Court  of  Coosa. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  John  Burks,  to  recover  the  pos- 
session of  the  south-east  quarter  of  section  seventeen  (17),  town- 
ship twenty-four  (24),  range  twenty  (20);  and  was  commenced 
on  16th  February,  1882.  William  1'illery  was  the  original  de- 
fendant, but,  by  consent,  Thomas  H.  Mitchell  was  substituted 
in  his  stead,  who  held  possession  as  county  superintendent  of 
public  schools.  The  cause  was  tried  on  issue  joined  on  the 
plea  of  not  guilty;  and  on  the  trial  the  plaintiff  reserved  a  bill 
of  exceptions,  in  which  the  facts  are  thus  stated  : 

"The  plaintiff  examined  one  W.  C.  Lackey  as  a  witness, 
who  testified,  that  in  1861  he  moved  to  the  neighborhood  of 
the  lands  now  sued  for,  and  has  lived  near  to  and  adjoining 
said  lands  ever  since  that  time ;  that  one  W.  P.  BuUard  was  at 
that  time  living  on  said  lands,  had  a  dwelling-house  and  out- 
houses, and  some  fifteen  or  twenty  acres  cleared,  under  fence, 
and  cultivated  ;  that  the  balance  of  the  tract  was  wild,  or  wood- 
land, covered  with  timber,  and  not  in  any  way  separated  from 
the  adjoining  wild  lands;  that  said  Bullard  cut  timber  on  these 
lands,  over  different  parts  of  it.  for  farm  purposes,  every  year 
from  1861  to  1867,  and  must  have  thus  cu.t  timber  from  all 
parts  of  said  lands;  that  he  thus  cut  and  used  timber  for  farm 
purposes,  during  those  years,  as  any  one  else  would  have  done 
for  farm  purposes;  that  said  Bullard  claimed  said  lands  during 
these  years,  from  1861  to  1867,  as  his  own,  and,  on  the  2d  Sep- 
tember, 1867,  sold  said  land  to  the  plaintiff  in  this  suit,  and 
made  to  him  a  paper  writing,  which,  witness  wrote,  and  saw 
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Billiard  sign  and  deliver."  The  writing,  which  was  produced, 
was  neither  acknowledged  nor  attested,  and  was  in  these  words: 
"  This  is  to  certify,  that  I  have  bargained  and  sold  my  claim 
on  the  east  half  of  section  17,  range  20,  township  24,  to  John 
Bnrks,  for  the  sum  of  one  hundred  dollars;"  signed  by  said 
Bullard.  "Said  witness  testified,  also,  that  said  BuUard  moved 
out  of  the  houses  soon  after  this  paper  was  executed,  and  plain- 
tiff moved  into  them  as  he  moved  out;  that  plaintiff  remained 
on  said  lands,  undisturbed,  from  that  time  until  the  10th  Sep- 
tember, 1878,  when  he  was  sued  for  the  sauie  in  the  name  of 
the  State,  for  the  use  of  the  public  schools  for  said  township, 
and  was  ejected  frotn  the  land  in  that  suit  some  two  years  after- 
wards; that  during  the  time  between  September,  1867,  and  the 
commencement  of  said  suit  against  him,  which  was  less  than 
ten  years^"^  plaintiff  cultivated  the  cleared  land  on  the  tract, 
cleared  some  twenty-five  acres  more,  fenced  the  same,  and  cul- 
tivated as  he  cleared  them  ;  that  he  cut  timber  from  the 
wooded  parts  of  the  land,  for  rails,  boards,  house-logs,  and  fire- 
wood, and  for  such  other  purposes  as  timber  is  generally  used 
on  farms;  that  he  cut  and  used  timber  constantly,  during  these 
years,  for  ordinary  farm  uses,  from  nearly  every  part  of  the 
lands  that  were  wild  and  wooded.  Plaintiff  proved  substan- 
tially the  same  acts  of  possession  and  character  of  possession  by 
said  Bullard  from  1861  to  1867,  and  by  plaintiff  himself  from 
1867  to  the  10th  September,  1878,  less  thanten  years,"^  as  testi- 
fied to  by  said  Lackey.  Defendant  then  proved  his  possession 
of  said  lands  as  school  superintendent  for  township  twenty- 
three  (23),  and  offered  in  evidence  a  grant  from  the  [Jnited 
States,  dated  prior  to  1830 ;  and  plaintiff  agreed  that  by  said 
grant  the  legal  title  to  said  lands  was  conveyed  to  the  State  of 
Alabama,  in  trust  for  the  use  of  said  public  schools.  Plaintiff 
claimed  the  right  to  recover  the  whole  of  the  lands  sued  for, 
and  waived  a  charge  applicable  to  a  part  of  the  lands.  There- 
upon, the  court  charged  the  jury,  on  request  in  writing,  that 
they  must  find  for  the  defendant,  if  they  believed  the  evidence ; 
to  which  charge  plaintiff  excepted,  and  thereupon  took  a  non- 
suit." 

The  charge  of  the  court  is  now  assigned  as  error. 

L.  E.  Parsons,  Jr.,  for  appellant. 

F.  L.  Smith,  contra. 

♦This  seems  to  show  a  mistake  in  the  dates,  as  copied  in  the  tran- 
script ;  that  1867  ought  to  be  1869.  Rep. 
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SOMERVILLE,  J.— It  may  be  admitted  to  be  a  iettled 
rule  of  law  in  this  State,  that  an  adverse  possession  of  land, 
which  continues  unbroken  for  ten  years,  will  confer  a  title 
which  will  sustain  as  well  as  defeat  an  action  of  ejectment. 
As  said  in  Barclay  v.  Smith,  66  Ala.  230,  it  "arms such  holder 
with  all  the  powers  of  offense  and  defense  which  an  unbroken 
chain  of  title  confers." — Farmer  v.  Edava,  11  Ala.  1028  ; 
State  V.  Conner,  69  Ala.  212. 

The  record  shows  that  the  pjaintiff,  Burks,  has  not  had  ad- 
verse possession  of  the  lands  iir  controversy  for  so  long  a  period 
as  ten  years.  Admitting,  therefore,  that  the  instrument  under 
which  he  held,  by  attempted  conveyance  from  Bullard,  consti- 
tuted color  of  title,  and  that  his  occupancy  of  a  part  of  the 
lands  was  extended  by  this  defective  paper  writing  so  as  to  be 
co-extensive  with  the  entire  described  premises,  he  can  not  re- 
cover on  the  strength  of  his  own  possession  alone.  This,  as 
we  utiderstand  it,  he  does  not  seek  to  do  ;  but  the  effort  is  to 
supplement  his  possession,  by  connecting  it  with  that  of  his 
alleged  vendor,  Bullard,  so  that  the  two  possessions  coupled  to- 
gether shall  extend  back,  and  thus  cover  the  requisite  period 
of  ten  3'ears,  upon  the  strength  of  which  it  is  contended  the 
present  action  can  be  maintained.  If.  Ihen,  Bullard  never  had 
adverse  possession  of  the  entire  tract  sued  for,  including  the 
uninelosed  woodland,  no  recovery  can  be  had  by  the  plaintiff, 
and  the  charge  given  by  the  court  must  be  adjudged  free  from 
all  error  ;  a  right  of  recovery  to  a  part  having  been  expressly 
waived  by  the  plaintiff  in  judicio,  unless  there  could  be  a  re- 
covery for  the  whole. 

The  premises  sued  for  are  shown  to  have  been  a  portion  of 
the  public  school  lands  conveyed  by  the  General  (xovernment  to 
the  State,  as  trustee,  for  the  use  of  schools,  prior  to  the  year 
1830.  The  appellee,  who  was  made  defendant  in  ejectment, 
is  shown  to  have  been  in  possession  of  the  lands  as  superintend- 
ent of  public  schools  for  the  township,  having  recovered  them 
recently  from  the  plaintiff  in  a  statutory  real  action.  Bullard 
appears  to  have  been  a  mere  intruder  on  these  lands  taking 
possession,  without  color  of  title,  in  the  year  1861.  Of  the 
whole  tract  in  controversy,  which  embraces  one  hundred  and 
sixty  acres,  only  fifteen  or  twenty  acres  w^ere  cleared,  inclosed 
by  fence,  and  cultivated.  The  remainder  was  uninelosed 
wood-land,  not  separated  in  any  way  from  adjoining  lands  of 
the  same  character.  Bullard  had  a  dwelling-house  upon  the 
cleared  portion,  with  out-houses  attached.  He  is  not  shown 
to  have  exercised  any  other  act  of  ownership  over  the  wood- 
land, except  to  cut  timber,  from  nearly  every  part  of  it,  "foi- 
farm  and  house  purposes,"  during  the  six  years  of   his  alleged 
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possestion,  extending  from  1861  to  1867,  when  he  sold  to  the 
plaintiff. 

There  is  an  important  and  well  settled  distinction  between 
the  possession  taken  of  land  bj  one  who  enters  with  color  of 
title,  and  one  who  enters  without  it.  The  possession'  of  the 
latter,  when  claimed  to  be  adverse,  is  confined  to  the  premises 
actually  occupied  by  him — or  strictly  to  a  possessio  pedis  ^ 
whereas  the  possession  of  the  former  is  generally  construed  to 
be  coextensive  with  the  boundaries  described  in  the  written 
instrument  under  which  he  claims  title. — Dotliard  v.  Denson, 
72  Ala.  541  ;  Angell  on  Lim.  p.  401,  §  400  ;  Buchanan  v. 
The  State,  73  Ala.  47,  50  ;  Bell  v.  Benson,  56  Ala.  444  ;  Trial 
of  Title  to  Land  (Sedgw.  &  Wait),  §§  766-7  ;  Stovall  v.  Fowler, 
72  Ala.  77. 

Under  this  principle,  Bullard's  possession  must  be  confined 
to  the  cleared  portion  of  the  land  which  he  had  inclosed  by 
fence  and  actually  occupied.  The  cutting  of  timber  on  the 
uninclosed  wild  lands,  without  anvthino-  to  define  the  extent 
of  the  alleged  claim,  was  not  alone  such  evidence  of  ownership 
as  to  amount  to  possession  adverse  to  the  true  owner.  It  could 
not,  therefore,  operate  as  a  disseizin  against  him,  nor  aid  in  any 
manner  in  supplementing  the  time  necessary  to  bar  the  rights 
of  the  holder  of  the  legal  title. —  Childress  v.  Calloway,  76 
Ala.  128  ;  Clements  v.  Hays,  76  Ala.  280;  Parker  v.  ParTcer, 
1    Allen  (AFass.)  245  ;  Hale  v.  Gliddon,    10  New  Hamp.  397. 

In  our  opinion,  the  charge  of  the  court  was  free  from  error, 
and  the  judgment  is  attirmed. 


Parker  v.  Wimberly. 

Statutory  Claim  Suit. 

1.'  Conveyance  of  ivife's  statutory  estate;  contracts  hetireen  htmhand  and 
vnfe. — Where  a  married  woman,  owning  a  bale  of  cotton  as  a  part  of  her 
statutory  estate,  delivered  it  to  a  creditor  of  her  husband  in  satisfaction 
of  his  debt,  which  was  secured  by  a  mortgage  on  a  horse,  under  a  verbal 
agreement  with  her  husband  that  the  horse  should  be  hers;  held,  that 
her  title  to  the  bale  of  cotton  was  not  divested  by  the  transaction,  nor 
did  she  ac()uire  any.title  to  the  horse  which  she  could  enforce  by  a  stat- 
utory claim  suit  against  a  subse<iuent  execution  creditor  of  her  husband. 

2.  Form  of  judgment,  on  verdict  for  plaintiff ;  amendment  of  judgment. — 
On  the  trial  of  a  statutory  claim  suit,  the  issue  being  found  in  favor  of 
the  plaintiff  in  execution,  the  judgment  should  be,  not  that  he  recover 
the  property  or  its  assessed  value,  but  that  tlie  projjerty  is  subject  to 
the  execution  ;  but  this,  being  a  clerical  misprision,  and  amendal)le  in 
the  court  below,  will  be  corrected  by  this  court  at  the  costs  of  the 
appellant. 

Vol.  lxxviii. 


1884.]  OF  ALABAMA.  65 

[Parker  v.  Wimberly.] 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  a  statutory  trial  of  the  right  of  property  in  and  to 
a  horse,  between  Mrs.  Martha  L.  Parker  as  claimant,  and  M. 
W.  Wimberly,  plaintijff  in  execution  againt  Nason  Parker, 
who  was  the  husband  of  the  claimant ;  and  was  commenced  in 
a  justice's  court,  on  the  14th  December,  1883.  On  the  trial 
before  the  justice,  the  claimant  recovered  a  verdict  and  judg- 
ment ;  and  the  cause  being  removed  by  appeal  into  the  Circuit 
Court,  a  bill  of  exceptions  was  there  reserved  by  the  claimant, 
in  which  the  facts  are  thus  stated  :  "An  issue  having  been 
made  up  between  the  parties  by  the  court,  it  was  shown  on  the 
trial  that  a  mortgage  had  been  given  by  the  defendant  in  exe- 
cution to  W.  W.  Wilkinson,  which  embraced  the  horse  here  in 
suit ;  and  there  was  proof  of  the  value  of  the  horse,  the  plain- 
tiff's judgment  and  execution,  and  its  levy  on  the  horse. 
Thereupon  evidence  was  introduced  by  both  parties,  and  the 
cause  was  submitted  on  the  following  agreed  state  of  facts, 
which  was  reduced  to  writing  by  the  court :  That  by  an 
agreement,  not  in  writing,  between  said  defendant  in  execution 
and  his  wife  (claimant),  they  agreed  that  Mrs.  Parker  should 
pay  off  the  mortgage  on  the  horse,  and  that  the  horse  should 
then  be  hers.  The  payment  was  made  in  this  manner :  Some 
one  owed  her  some  money  on  her  statutory  estate,  and  paid  the 
debt  by  delivering  a  bale  of  cotton  ;  this  bale  of  cotton  was  de- 
livered to  Wilkinson,  who  held  the  mortgage  on  the  horse,  and 
who  took  it,  at  a  stipulated  price,  in  discharge  of  the  mort- 
gage. Said  sale,  agreement  and  arrangement  was  by  word  of 
mouth  only.  After  the  mortgage  [was]  thus  paid,  which  was 
before  the  levy  of  the  execution  in  this  case,  claimant  claimed 
the  horse,  and  her  husband  recognized  it  as  her  property.  The 
value  of  the  cotton  was  $54.  On  this  state  of  facts,  the  court 
charged  the  jury,  at  the  instance  of  the  plaintiff,  that  they 
must  find  for  the  plaintiff,  if  they  believe  the  evidence."  The 
claimant  excepted  to  this  charge,  and  also  to  the  refusal  of  a 
similar  charge  asked  in  her  favor  ;  and  she  here  assigns  these 
rulings  as  error. 

•  • 

J.  F.  Stallings,  for  appellant. 

GrAMBLE  <fe  RlCHARDSON,    COUtra. 

CLOPTON,  J. — The  power  of  disposition  conferred  on  a 
married  woman,  as  to  her  statutory  separate  estate,  is  limited 
by  the  statute,  and  restricted  to  the  specific  mode  prescribed. 
She  can  not  divest  herself  of  title  to  property,  real  or  personal, 
things  in  possession  or  in  action,  her  statutory  separate  estate, 
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except  by  an  instrument  in  writing,  attested  or  acknowledged, 
whether  a  sale  or  exchange  is  intended.  The  statute  makes  no 
distinction  in  respect  to  the  kind  or  species  of  property. 
Neither  can  she  mortgage  or  sell  her  separate  estate,  to  secure, 
or  inpayment  of  her  husband's  debts;  and  husband  and  wife 
can  not  contract  with  each  other,  for  the  sale  of  any  property. 
Code,  §§  2707,  2709 ;  Williams  v.  Bass,  57  Ala.  487 ; 
Boyleston  v.  Farrior^  64  Ala.  574  \Si7n,ins  v.  Kelly,  70  Ala.  429. 

From  the  agreed  statement  of  facts  it  appears,  that  the  claim- 
ant delivered  to  the  mortgagee  a  bale  of  cotton,  which  was  her 
statutory  separate  estate,  and  which  was  accepted  by  him,  at  a 
stipulated  price,  in  payment  or  satisfaction  or  her  husband's 
debt  secured  by  the  tnortgage.  No  instrument  in  writing  was 
executed  by  the  husband  and  wife.  There  was  no  agreement 
between  tlie  mortgagee  and  the  claimant  for  the  sale  of  the 
horse,  or  its  exchange  for  the  mortgagee.  The  agreement  that 
the  horse  should  be  the  claimant's,  in  consideration  of  her  pay- 
ment of  the  mortgage  debt,  was  between  her  and  her  husband. 
The  transaction  did  not  operate  to  divest  her  title  to  the  cotton, 
nor  to  vest  in  her  title  to  the  horse. — Pollah  v.  Graves,  72 
Ala.  347;  Woodsv.  Dunlap,  1^  K\'^i.  169.  The  record  does 
not  present  the  case  of  a  conveyance  of  property  by  the  hus- 
band to  the  wife,  in  payment  of  a  debt  he  owed  her,  nor  of  the 
investment  of  her  money  in  the  purchase  of  property. 

In  a  trial  of  the  right  of  property,  like  this,  the  claimant 
must  recover  on  the  strength  of  her  title.  When  the  plaintiff 
shows  2l  prima  facie  case,  the  onus  is  cast  on  the  claimant  to 
establish  a  legal  title  in  herself — such  title  as  would  enable  her 
to  maintain  trespass,  trover,  or  detinue. — Shahan  v.  Herzberg, 
73  Ala.  59 ;  Frow  v.  Down-man,  11  Ala.  880.  It  may  be 
that  the  claimant  has  an  election,  to  reclaim  the  cotton,  or  to 
ratify  the  payment,  and  be  subrogated  to  the  rights  of  the 
mortgagee;  but,  if  she  elects  the  latter,  it  can  be  enforced  in  a 
court  of  equity  only  ;  a  court  of  law  can  not  take  cognizance 
of  it. 

The  judgment  rendered  by  the  Circuit  Court  is  improper. 
The  plaintiff  does  not  recover  the  property.  On  the  verdict 
of  the  jury  finding  the  issue  in  favor  of  the  plaintiff,  a  judg- 
ment of  condemnation  should  be  rendered  ;  that  is,  that  the 
property  is  subject  to  the  plaintiff's  execution.  No  judgment 
should  have  been  rendered  for  the  assessed  value.  By  the 
statute,  the  claim  bond,  when  indorsed  forfeited  by  the  sheriff, 
has  the  force  and  effect  of  a  judgment,  and  execution  must  be 
issued  against  all  the  obligors  therein,  for  the  amount  of  the 
judgment  of  the  plaintiff,  or  the  assessed  value  of  the  property, 
as  the  case  may  be. — Code,  §  3344  ;  Seamans  v.  White,  8  Ala. 
656  ;  Wallis  v.  Rhea,  10  Ala.  451.  As  the  judgment  is 
Vol.  lxxviii. 
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amendable  in  the  court  below,  it  is  our  duty,  under  the  statute, 
to  make  the  amendment ;  and  it  is  so  ordered  at  the  costs  of 
the  appellant. 

Judgment  corrected,  and  affirmed. 


First  N^ational  Bank  v,  Da>^  son. 

Action  on  Promissory  Note^  hy  Payee  and  Indorsee  against 

Indorser. 

1 .  Commercial  paper;  rigid  a  ofliolder  as  against  indorser,  under  condi- 
tional indorsement. — The  holder  of  commercial  paper,  acquiring  it  in  the 
due  course  of  trade,  for  valuable  consideration,  without  notice  of  condi- 
tions or  restrictions  imposed  by  an  indorser  on  the  use  of  his  indorse- 
ment, may  recover  against  such  indorser. 

2.  Same;  burden  of  proof  as  to  notice. — On  the  question  of  notice  (■<'/ 
non  by  the  holder,  of  such  conditions  or  restrictions  imposed  by  the  in- 
dorser, the  burden  of  proof  is  on  the  defendant ;  and  a  charge  which 
instructs  the  jury,  "  that  where  valid  defenses  are  shown  to  exist  against 
negotiable  paper,  if  the  holder  would  protect  himself  against  them,  he 
is  required  to  show  that,  in  good  faith,  for  a  valuable  consideration, 
without  notice  of  its  infirmities,  he  ac(juired  the  paper  before  maturity," 
misplaces  the  burden  of  proof  as  to  notice,  and  is  therefore  erroneous. 

3.  donditional  or  restrictive  indorsement;  liability  of  indorsers  to 
holder,  and  as  betioeen  themselves. — When  a  person  indorses  a  negotiable 
note  for  the  accommodation  of  the  maker,  on  the  express  agreement  and 
condition  that  it  is  not  to  be  used  until  two  other  solvent  persons  also 
sign  it  as  co-sureties  with  him,  a  subsequent  holder,  having  notice  of 
this  condition  and  its  violation  when  he  acquires  the  note,  can  not  re- 
cover against  such  indorser;  and  if  the-names  of  the  three  sureties  are 
written  as  sxiccessive  indorsers,  with  nothing  to  show  a  joint  and  equal 
liability  as  among  themselves,  he  buys  at  his  peril ;  but,  if  the  condi- 
tion was  in  fact  complied  with,  the  liability  of  the  indorsers  being  sev- 
eral as  well  as  joint  (Code,  §  2905),  he  may  recover  against  the  first  in- 
dorser for  the  whole  amount. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jon  a.  Haralson. 

This  action  was  brought  by  the  First  National  Bank  of 
Montgomery  against  N.  H.  R.  Dawson,  as  the  indorser  of  two 
promissory  notes,  one  of  which  was  given  in  renewal  or  exten- 
sion of  the  other.  Each  of  the  notes  was  signed  by  W.  C.  Fel- 
lows as  maker,  and  payable  to  the  order  of  the  plaintiff ;  the 
first,  which  was  for  $1,600,  dated  July  ITth,  1882,  payable  on 
the  1st  January,  1883,  and  indorsed  by  the  defendant,  J.  B. 
(raston,  and  S.  B.  Marks,  Jr.,  in  the  order  in  which  their  names 
are  mentioned  ;  and  the  second,  or  renewed  note,  for  $1680.88, 
dated  January  4th,  1883,  payable  on  the  1st  July  after  date. 


eS  SUPKEME   COUBT  [Dec.  Term, 

[First  National  Bank  v.  Dawson.] 

and  indorsed  by  said  defendant.  Marks,  and  Gaston  ;  and  each 
was  duly  protested  for  non-payment.  The  defendant  pleaded 
the  general  issue,  want  of  consideration,  and  three  special  pleas, 
in  substance  as  follows  : 

3.  That  on  the  17th  July,  1882,  defendant  indorsed  said 
promissory  note  for  $1,600,  and  another  similar  note  for  the 
same  amount,  made  by  said  Fellows,  and  payable  to  plaintiff  at 
said  bank  ;  that  the  name  of  said  Fellows  was  the  only  one 
signed  to  said  notes,  or  appearing  on  them,  at  the  time  defend- 
ant so  indorsed  them  ;  that  he  indorsed  said  notes  at  the  request 
of  said  Fellows,  and  as  surety  for  him,  without  any  considera- 
tion whatever,  "and  upon  the  express  condition  that  said  notes 
should  not  be  used,  and  that  his  said  indorsement  should  not  be 
binding  on  him,  or  have  any  force  or  effect,  unless  and  until 
they  were  previously  signed  or  indorsed  by  two  other  solvent 
persons,  who  should  be  jointly  and  equally  bound  on  said  notes 
as  CO  sureties  with  defendant ;  "  that  said  notes  were  afterwards 
indorsed  in  blank  by  said  Gaston  and  Marks,  by  signing  their 
names  successively  on  the  back  of  said  notes,  thereby,  not  mak- 
ing them  equally  liable  as  co-sureties  with  him,  but  rendering 
him  primarily  liable  for  the  whole  amount,  without  any  re- 
course on  th^m  for  contribution  ;  of  all  which  plaintiff  had  due 
notice,  before  it  acquired  or  became  entitled  to  either  of  said 
notes."  That  on  the  4th  January,  1883,  said  note  not  having 
been  paid.  Fellows  signed  the  second  note,  defendant  thereupon 
indorsed  it  in  blank,  and  Gaston  and  Marks  afterwards  indorsed 
it,  by  writing  their  names  beneath  his,  in  the  same  order  in 
which  the  first  was  indorsed  ;  and  Fellows  afterwards  delivered 
it  to  plaintiff,  in  renewal  of  said  first  note,  and  plaintiff  ac- 
cepted the  same  without  any  consideration.  "  And  defendant 
says,  that  before  and  at  the  time  he  so  indorsed  said  second 
note,  he  was  informed  by  said  Fellows,  and  fully  believed,  that 
the  said  conditions  upon  which  he  had  indorsed  said  original 
notes  had  been  fully  complied  with,  and  that  the  same  had 
been  indorsed  by  said  Gaston  and  Marks,  under  the  agreement 
that  they  would  become  equally  bound  as  co-sureties  with  him, 
notwithstanding  the  order  in  which  they  indorsed  said  notes  ; 
and  that  confidently  relying  upon  such  information,  he  indorsed 
said  note,  at  the  request,  and  for  the  accommodation  of  said 
Fellows,  and  without  consideration,  and  upon  the  condition 
that  the  same  should  be  indorsed  by  said  Gaston  and  Marks, 
and  that  they  would  become  bound  for  the  payment  thereof 
equally  and  as  co  sureties  with  defendant ;  and  that  said  Gas- 
ton and  Marks,  well  knowing  the  conditions  on  which  defend- 
ant indorsed  each  of  said  notes,  but  contriving  and  intending  to 
deceive  and  defraud  defendant  in  this  behalf,  indorsed  said 
notes  in  the  order  aforesaid,  without  any  agreement  qualifying 
Vol.  Lxxvm. 
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the  legal  effect  thereof ;  and  of  all  and  singular  the  matters 
aforesaid  the  said  plaintiff  was  fully  informed,  and  had  due 
notice,  before  it  acquired  any  claim  or  interest  in  or  to  said 
notes,  or  either  of  them." 

4.  That  on  the  17th  July,  1882,  Fellows  was  indebted  to 
the  plaintiff  in  a  large  amount,  and  applied  to  defendant  to  be- 
come his  surety  on  two  notes,  payable  to  the  plaintiff  at  said 
bank,  each  for  the  sum  of  $1,600 ;  that  no  name  was  then 
signed  to  or  on  said  notes,  except  that  of  said  Fellows  as  maker ; 
that  thereupon  defendant  agreed  to  become  his  surety  on  said 
notes,  "  provided,  and  on  condition,  that  two  other  solvent  per- 
sons should  become  the  sureties  of  said  Fellows  on  said  notes, 
as  co-sureties  with  this  defendant ;  that  defendant  thereupon 
wrote  his  name  on  the  back  of  said  notes,  and  handed  them  to 
said  Fellows,  on  the  express  condition  that  said  notes  should 
not  be  delivered  or  used  unless  two  other  solvent  persons  should 
tirst  become  co-sureties  with  defendant  on  said  notes;  of  all 
which  plaintiff"  had  due  notice,  before -said  notes  or  either  of 
them  were  delivered  to  said  plaintiff;  that  said  two  notes  were 
indorsed  on  said  conditions  at  Selma,  where  defendant  then  re- 
sided ;  that  on  the  next  day,  July  18th,  said  notes  were  pre- 
sented by  Fellows  to  said  Gaston  and  Marks,  at  Montgomery, 
who  indorsed  their  respective  names  on  the  same  in  blank, 
under  the  name  of  this  defendant,  but  did  not  agree  to  become 
co-surety  with  this  defendant  for  said  Fellows  on  said  notes,  or 
either  of  them  ;  that  said  notes  thus  indorsed,  and  contrary  to  the 
condition  on  which  this  defendant  signed  said  notes,  were  deliv- 
ered to  the  plaintiff  for  the  said  debt  of  said  Fellows,  without 
any  other  or  different  consideration  ;  that  afterwards,  on  the 
4th  January,  1883,  said  note  not  having  been  paid,  Fellows 
again  applied  to  defendant  to  become  his  surety  on  said  note 
for  $1,680.88,  and  then  and  there  informed  defendant  that 
said  Gaston  and  Marks  had  become  co-sureties  with  this  defend- 
ant on  said  two  notes  first  above  described,  and  would  become 
co-sureties  with  him  on  said  note  for  $1,680.88,  and  that  said 
last  named  note  was  to  be  used  to  extend  the  note  then  due  ; 
that  thereupon  defendant  indorsed  his  name  on  the  back  of  said 
note,  as  surety  for  said  Fellows,  and  for  his  accommodation, 
and  handed  the  same  to  said  Fellows,  on  the  condition  that  the 
same  should  not  be  used  or  delivered  unless  and  until  said  Gas- 
ton and  Marks  became  co-sureties  with  this  defendant  for  said 
Fellows  on  said  note ;  of  all  which  plaintiff  had  due  notice,  be- 
fore said  note  was  delivered  to  said  plaintiff ;  and  afterwards, 
on  said  4th  January,  1883,  said  Gaston  and  Marks  each  signed 
his  name  to  said  note  in  blank,  under  and  beneath  the  name  of 
this  defendant,  but  did  not  agree  or  promise  to  become  co- 
sureties with  defendant  for  said  Fellows  on  said  note  ;  and  said 
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note,  thns  indorsed,  was,  on  said  4:th  January,  1883,  delivered 
to  plaintiff  by  said  Fellows  for  said  note  then  dne,  and  without 
any  other  or  different  consideration ;  and  plaintiff  avers  that 
there  was  no  other  consideration  for  either  of  said  notes  sued 
on,  except  as  above  stated  ;  and  without  this  said  notes  were 
not  executed  or  indorsed  by  him,  nor  by  any  one  authorized  to 
bind  him." 

5.  In  bar  of  a  recovery  on  the  iirst  note,  the  5tli  special 
plea  averred  the  same  facts,  as  to  the  indebtedness  of  Fellows 
which  formed  its  consideration,  the  condition  on  which  defend- 
ant indorsed  it,  notice  of  this  condition  by  the  plaintiff,  the  in- 
dorsement by  Gaston  and  Marks  without  any  promise  or  agree- 
ment on  their  part  to  become  bound  equally  and  jointly  with 
defendant,  and  the  delivery  of  the  note  thus  indorsed  in  viola- 
tion of  the  condition  ;  but  it  did  not  aver  that  the  plaintiff  had 
notice  of  such  violation  of  the  condition. 

The  court  overruled  a  demurrer  to  each  of  these  special  pleas, 
and  issue  was  then  joined  on  them,  as  also  on  the  first  and 
second  pleas;  and  on  the  evidence  adduced,  which  it  is  unnec- 
essary to  state,  the  court  gave  the  following  charges  to  the  jury  : 
(1.)  "If  you  believe  from  the  evidence  that  the  facts  stated  in 
the  third  and  fourth  pleas  are  true,  then  the  plaintiff  is  not  en- 
titled to  recover ;  for,  in  that  case,  the  defendant  would  have 
established  his  defense  to  the  entire  action."  (2.)  "  If  you  find 
that  the  averments  of  the  fifth  plea  are  true,  then  the  plaintiff 
can  not  recover  on  the  $1,600  note,  and  can  only  recover  on 
the  other  note  described  in  the  complaint."  (3.)  "But,  if  the 
plaintiff  knew  of  these  conditions,  which  had  been  impressed 
upon  the  paper  and  its  circulation  by  the  defendant  when  he 
indorsed,  and  went  on  and  took  the  paper  with  these  conditions 
unfulfilled,  plaintiff  can  not  recover  in  this  case."  The  plain- 
tiff excepted  to  each  of  these  charges,  and  also  to  numerous 
other  charges  given  by  the  court,  some  of  its  own  motion,  and 
others  on  the  request  of  the  defendant ;  and  exceptions  were 
also  reserved  to  the  refusal  of  several  charges  asked  by  the 
plaintiff.  In  consequence  of  the  adverse  rulings  of  the  court 
on  the  pleadings  and  evidence,  and  in  the  matter  of  charges 
given  and  refused,  the  plaintiff  was  compelled  to  take  a  non- 
suit; and  all  these  rulings  are  now  assigned  as  error. 

GuNTEK  tfe  Blakey,  and  W.  R.  Nelson,  for  appellant. 

E.  W.  Pettus,  and  Beooks  &  Roy,  contra. 

STONE,  0.  J.— Both  Dawson  and  Fellows  testified,  that 
Dawson's  indorsement  was  placed  on  the  notes,  with  the  ex- 
press agreement  and  limitation  that  Fellows  was  not  to  nego- 
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tiate  or  use  it,  until  he  procured  two  other  solvent  co-sureties, 
or  indorsers,  to  be  jointly  bound  with  him,  Dawson,  as  com- 
mon sureties  for  Fellows.  It  was  Fellows'  debt,  and  the  other 
parties  were  accommodation  indorsers.  It  is  not,  and  can  not 
be  controverted,  that  if  the  bank  acquired  this  commercial 
paper  in  due  course  of  trade,  for  a  valuable  consideration,  and 
without  notice  of  the  limitation  put  on  Fellows'  use  of  it,  this 
defense  would  be  unavailing. — Herhert  v.  Iluie,  1  Ala.  18; 
SaltmasA  v.  Tuthill,  13  Ala.  390;  Allen  v.  Maury^  66  Ala.  10  ; 
Capital  City  Ins.  Co.  v.  Quinn^  73  Ala.  558 ;  Butler  v.  U.  S.y 
21  Wall.  272;  Danl.  Is^'eg.  Ins.,  §  790;  7^.  §§1502-3;  Jones  K. 
R.  Sec,  §  207;  Mtirray  v.  Lardner,  2  Wall.  110. 

On  the  question  whether  the  bank,  before  it  purchased  the 
paper,  iiad  notice  of  the  restriction  placed  on  its  circulation  by 
Dawson,  two  witnesses  were  examined,  and  their  testimony 
was  in  direct  antagonism.  Fellows  testilied  he  gave  such 
notice  to  Dr.  Baldwin,  presfdentof  the  bank  :  Baldwin  testified 
he  did  not.  This  presented  a  palpable  issue  of  fact,  on  which 
the  jury  was  required  to  pronounce.  On  this  issue  of  notice 
vel  non.,  "the  burden  of  proof  w^as  on  the  defendant. — Carpenter 
V.  Devon,  6  Ala.  718;  Carroll  v.  Malone,  28  Ala.  521 ;  Walker 
V.  Palmer,  24  Ala.  358;  Danl.  Xeg.  Sec,  §  819  ;  Thompson  v. 
Duncan,  76  Ala.  334.  The  fourth  charge  asked  by  defendant, 
and  given,  is  in  the  following  language:  "When  valid  de- 
fenses are  shown  to  exist  against  negotiable  paper,  if  the  holder 
would  protect  himself  against  them,  he  is  required  to  show  that 
in  good  faith,  for  a  valuable  consideration,  M'ithout  notice  of  its 
infirmities,  he  acquired  the  paper  before  maturity."  This 
charge  improperly  places  the  burden  of  disproving  notice  on 
the  shoulders  of  the  plaintiff,  and  for  that  reason  should  not 
have  been  given.     The  City  Court  erred  in  this. 

We  think  it  clear,  that  the  defense  set  up  in  the  fourth  plea 
is  an  answer  to  the  action.  If  Dawson,  when  he  intrusted  his 
indorsement  to  Fellows,  imposed  the  restrictions  on  its  use 
which  his  testimony  tends  to  prove  ;  and  if  the  bank  had  notice 
of  such  restrictions,  before  it  purchased  the  note,  then  the  pur- 
chase was  at  its  peril ;  and  the  three  indorsers  having  placed 
their  names  one  after  another,  without  anything  to  denote  a 
joint  liability,  showed  a  prima  facie  case  of  several,  consecu- 
tive liability,  which  was  notice  to  the  bank  that,  without  more, 
the  condition  had  not  been  complied  with.  Purchasing  in  such 
circumstances,  good  faith  required  the  bank  to  see  to  it  that 
defendant's  confidence  was  not  abused.  On  the  ether  hand,  if 
it  be  shown  that  Gaston  and  Marks  did  indorse  with  an  agree- 
ment to  be  equally  bound  with  Dawson  as  co-indorsers,  then 
the  latter's  defense  falls  to  the  ground ;  for  all  such  promises 
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are  several  as  well  as  joint  (Code,  |  2905),  and  may  be  sued  sev- 
erally as  well  as  jointly. — Steed  v.  Barnhill,  Tl  Ala.  157, 
Reversed  and  remanded. 

Clopton  J.,  not  sitting. 


Brantley  v,  Cameron. 

Final  Settlement  of  Administrator's  Accounts. 

1.     Delivery,  as  perfecting  gift. — Delivery,  actual  or  constructive,  is 
necessary  to  perfect  a  gift  of  personal  property. 

Appeal  from  the  Probate  Court  of  Talladega. 

Tried  before  the  Hon.  Geo.  K.  Miller. 

In  the  matter  of  the  linal  settlement  of  the  accounts  and 
vouchers  of  Mrs.  Olive  W.  Cameron,  as  the  administratrix  of 
the  estate  of  Mrs.  Caroline  H.  Ford,  deceased.  The  distrib- 
utees filed  written  objections  to  the  account-current  as  stated 
by  the  administratrix,  aud  moved  to  charge  her,  among  other 
things,  with  "  a  lot  of  silver-ware,  valued  at  $100."  The  only 
evidence  adduced  in  reference  to  this  item  was  as  follows  : 
Mrs.  Ford,  the  decedent,  bought  a  lot  of  silver-ware,  at  |i50, 
at  the  administrator's  sale  of  her  husband's  property  in  Geor- 
gia ;  and  she  carried  it  with  her  when  she  went  to  live  with  Mrs. 
Cameron,  who  was  her  sister.  J.  K.  Weisinger  had  married 
a  daughter  of  Mrs.  Cameron,  and  lived  in  the  house  with  them. 
Said  Weisinger  testified,  as  a  witness  for  the  administratrix, 
"that  on  one  occasion  while  his  wife  and  Mrs.  Ford  were 
present,  his  wife  spoke  to  him  about  some  silver-ware  that  she 
had  heard  was  for  sale  very  cheap,  and  asked  him  if  he  could 
let  her  have  the  money  to  buy  it;  that  Mrs.  Ford  then 
remarked,  "  What  is  the  use  of  your  buying  silver-ioare?  You 
can  have  mine ^'^^  that  he  did  not  see  any  silver-ware  delivered 
to  his  wife  by  Mrs.  Ford  at  the  time,  and  could  not  say 
whether  or  not  any  silver- ware  was  ever  delivered  or  turned 
over  to  his  wife  by  Mrs.  Ford,  or  by  any  one  else."  The 
court  refused  to  charge  the  administratrix  with  this  item,  and 
the  distributees  excepted ;  and  they  now  assign  this  ruling, 
with  others,  as  error. 
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Heflin,  Bowdon  &  Knox,  for  appellant,  cited  Sims  v.  Sims, 
^  Ala.  117;  Huddleston  v.  Hmy,  73  Ala.  215;  WaVker  v. 
Crews,  73  Ala.  412. 

Jno.  W,  Bishop,  contra. 

SOIMERVILLE,  J. — We  have  examined  the  evidence  in 
this  cause  with  all  proper  care,  and  are  not  clearly  satisfied 
that  the  finding  of  the  Probate  Jndge  is  erroneous,  except  in 
one  particular.  The  administratrix  sliould  have  been  charged 
with  the  item  of  silver-ware,  showai  to  have  been  worth  the 
sum  of  fifty  dollars.  The  alleged  gift  of  .these  articles  by  the 
deceased  to  Mrs.  Weisinger  is  not  sustained  by  the  testimony ; 
the  fact  of  delivery,  either  actual  or  constructive,  not  being 
proved.  A  gift  of  personal  property,  without  delivery,  is 
ineffectual  to  pass  the  title  to  the  donee. — Huddleston  v.  Huey, 
73  Ala.  215. 

The  judgment  is  reversed,  and  the  cause  remanded,  that  the 
account  may  be  re-stated  with  this  correction.  In  other  par- 
ticulars, we  find  no  error  in  the  record. 


Eubank  v.  Clark. 

Final  Settlement  hy  Adnunistrator  of  Insolvent  Estate. 

1.  Insolrent  estate  ;  parties  to  settlement ;  rights  of  distributees. — When 
a  decedent's  estate  has  been  decUired  insolvent,  the  administrator  and 
the  creditors  are  the  only  necessary  parties  to  the  subsequent  proceed- 
ings and  settlements ;  but,  if  the  estate  proves  to  be  in  fact  solvent, 
either  by  the  failure  of  creditors  to  file  their  claims,  or  by  the  rejection 
of  the  claims  filed,  the  surplus  remaining  belongs  to  the  distributees, 
and  they  have  the  right  to  appear,  on  the  final  settlement  of  the  admin- 
istrator's accounts,  for  the  purpose  of  establishing  the  fact  and  amount 
of  such  surplus  ;  nor  are  they  precluded  by  any  former  decrees  or  pro- 
ceedings, to  which  they  were  not  parties,  from  surcharging  the  admin- 
istrator's accounts,  or  showing  unauthorized  expenditures  made  by  him. 

2.  Settlement  of  accounts  of  deceased  administrator ;  duty  of  successor  to 
compel,  and  liability  for  default. — On  the  death  of  an  administrator  with- 
out having  made  a  settlement  of  his  accounts,  his  successor  in  the  ad- 
ministration may  compel  a  settlement  thereof  by  "his  personal  repre- 
sentative, and  recover  a  decree  for  assets  converted,  wasted  or  misap- 
plied by  the  deceased  administrator  (Code,  §§  2537-40) ;  which  statutory 
right  carries  with  it  a  corresponding  duty,  both  to  the  creditors  and  to 
the  distributees  of  the  estate,  each  of  whom  he  represents  on  such  settle- 
ment ;  and  he  is  liable  to  them  for  the  neglect  of  this  duty,  or  for  any 
loss  resulting  from  the  Avant  of  proper  diligence  in  its  performance. 

3.  Same. — If  the  administrator  de  bonis  non  fails  to  compel  a  settle- 
ment of  the  accounts  of  the  deceased  administrator,  and  the  distributees 
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of  the  estate  seek  to  charge  him,  on  Hettlement  of  his  accounts,  with  an 
alleged  devastavit  of  the  deceased  administrator,  the  onus  is  on  them  to 
show  the  fact  and  amount  of  such  devastavit,  and  that  it  could  have  been 
recovered  by  the  exercise  of  reasonable  diligence  on  the  part  of  the  ad- 
ministrator de  bonis  non  ;  and  the  ascertainment  of  this  involves,  practi- 
cally, a  settlement  of  the  accounts  of  the  deceased  administrator,  which 
should  be  made  on  the  same  principles  as  a  regular  settlement  by  his 
personal  representative. 

4.  Objections  by  distributees  to  claims  filed  against  insolvent  estate. — The 
right  to  file  objections  to  claims  against  insolvent  estates  has  been  ex- 
tended l)y  statute  approved  December  4th,  1878  (Sess.  Acts  1878-9, 
p.  69),  to  heirs  and  distributees,  legatees  and  distributees;  but  the 
statute  does  not  operate  retroactively  on  estates  which  had  been  declared 
insolvent  more  than  twelve  months  before  its  passage,  nor  authorize 
the  distributees,  on  subsequent  settlement  with  the  administrator,  to 
raise  objections  to  claims  which  were  properly  filed  and  verified,  and 
to  which  no  objections  were  filed  witliin  the  time  allowed. 

5.  Renting  lands  by  administrator,  and  liability  for  rents. — When  un 
administrator,  in  the  exercise  of  his  statutory  authority,  rents  out  the 
lands  of  the  estate  (Code,  ^  2446),  he  is  required  to  secure  the  payment 
of  the  rent  by  "l)onds  or  notes  with  two  good  and  sufficient  sureties;" 
by  which'is  meant,  not  men  of  good  character  or  reputation  for  honesty, 
but  men  having  property  out  of  which  payment  may  be  compelled  by 
legal  process ;  and  for  the  neglect  of  this  duty — whether  by  taking  only 
one  surety,  or  by  taking  a  surety  who  is  known  by  him  not  to  be  good 
and  sufficient,  or  whose  sufficiency  he  has  not  good  reason  to  believe — 
he  is  liable  to  the  parties  beneficially  interested  in  Uie  estate,  if  loss  to 
them  is  thereby  caused ;  though  he  is  not  held  to  infallibility,  and  is 
only  required  to  exercise  the  care  and  diligence  which  a  prudent  man 
would,  under  similar  circumstances,  exercise  in  his  own  business. 

6.  Liability  of  administrator  for  interest. — An  administrator  is,  prima 
facie,  chargeable  with  interest,  unless  he  makes  the  exculpatory  affida- 
vit prescribed  by  the  statute  (Code,  §  2520)  ;  and  even  when  he  makes 
this  affidavit,  and  it  is  not  controverted,  he  will  he  charged  with  inter- 
est, if  there  has  been  any  unreasonable  and  unnecessary  delay  on  his 
part  in  making  settlement  and  distribution,  as  determined  by  the  cir- 
cumstances of  each  particular  case. 

7.  Same. — In  this  case,  the  personal  propertj'  of  the  estate  having 
been  sold  in  August,  1867,  on  a  credit  of  twelve  months,  and  the  estate 
declared  insolvent  in  July,  1868;  it  was  held  that  the  administrator,  on 
final  settlement  of  his  accounts  at  the  instance  of  the  distributees,  never 
having  made  a  final  settlement  with  the  creditors,  should  be  charged 
with  interest  from  the  1st  January,  1870,  in  the  absence  of  evidence 
showing  any  reason  for  delay  in  distribution,  although  no  days  were 
fixed  by  the  court  for  distribution  among  creditors. 

8.  Liability  for  interest  on  rents. — For  rents  collected  by  an  admin- 
istrator, or  chargeable  against  him  on  settlement,  he  should  not  be 
charged  with  interest  from  the  day  on  which  they  accrued,  since,  if 
punctually  paid  on  that  day,  time  would  elapse  before  they  could  be 
distributed  under  the  decree  of  the  court ;  and  where  the  amounts  col- 
lected are  small,  compared  with  the  necessary  costs  and  expenses  of  a 
settlement  and  distribution  under  the  decree  of  the  court,  this  would 
excuse  a  reasonable  delay  until  the  aggregate  collections  could  be  dis- 
tributed without  unnecessary  costs  and  expenses,  the  statutory  affidavit 
being  made,  and  no  bad  faith  imputed  to  the  administrator. 

9.  Duty  of  administrator  in  defending  against  claims,  and  liability  for 
default. — It  is  the  duty  of  the  administrator  of  a  solvent  estate  to  defend 
it  against  claims  presented,  when  he  knows,  or  has  just  reason  to  be- 
lieve, that  they  are  unfounded  and  unjust;  and  the  insolvency  of  the 
estate  does  not  relieve  him  from  liability  to  th<?  distributees  for  a  loses 
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resulting  from  the  neglect  of  thiH  duty,  although  he  may  not  be  liable 
to  the  creditors,  if,  having  knowledge  of  the  facts,  they  also  failed  tu 
tile  objections;  but,  the  measure  of  his  liability  to  the  distributees  being 
the  loss  which  they  have  sustained  by  his  neglect  of  duty,  if  no  surplus 
remains  after  rejecting  the  unjust  claims,  they  can  recover  nothing. 

10.  Crops  planted  by  decedent,  and  gathered  by  administrator;  medical 
services  for  slaves. — If  the  decedent  was  engaged  in  planting  at  the  time 
of  his  death,  his  personal  representative  was  authorized  to  complete 
and  gather  the  crop  which  had  been  planted  (Code,  §§2439-41),  and  to 
keep  the  estate  together  durintr  the  year ;  and  on  settlement  of  his 
accounts,  he  is  chargeable  with  the  proceeds  of  the  crops  raised,  and 
entitled  to  a  credit  for  the  reasonable  expenses  of  the  plantation,  in- 
cluding medical  services  to  the  slaves  ;  but  not  for  medical  services  to 
them  during  subseiiuent  years,  in  the  absence  of  evidence  showing  that 
it  was  his  duty  to  furnish  medical  services  to  them. 

11.  Form  of  decree  on  settlement  of  administrator's  accounts. — On  final 
settlement  of  the  accounts  of  the  administrator  of  an  insolvent  estate,  at 
the  instance  of  the  distributees,  it  is  irregular  to  render  decrees  in  favor 
of  creditors,  for  the  use  of  the  adnnnistrator,  for  the  amount  paid  to 
each,  and  for  the  surplus  in  favor  of  the  distributees. 

12.  Same  ;  pnrchase  of  claims  by  administrator. — If  the  creditors  have 
not  been  paid  in  full,  no  decree  for  a  surplus  in  the  hands  of  the  admin- 
istrator can  be  rendered  in  favor  of  the  distriVnitees ;  but,  if  the  admin- 
istrator lias  purchased  the  claims  of  creditors,  or  has  settled  them  in 
full  for  less  than  the  amount  due,  he  is  only  entitled  to  a  credit  for  the 
amount  paid,  with  interest,  and  the  surplus  nmst  be  decreed  to  the  dis- 
tributees. 

13.  (reneral  administrator;  e.rpiration  of  office,  and  settlement. — The 
office  of  a  general  adnnnistrator  expires  with  the  expiration  of  the  term 
of  office  of  the  judge  by  whom  he  was  appointed,  unless  he  is  continued 
in  office  b}^  the  succeeding  judge  (Code,  §  2362)  ;  and  when  his  office  has 
thus  expired  by  limitation,  and  he  has  ma<le  a  final  settlement  of  an 
estate  committed  to  him,  he  can  no  longer  claim  or  exercise  any  of  the 
powers  of  an  administrator,  though  no  successor  has  been  appointed  in 
his  stead. 

Appeal  from  the  Probate  Court  of  Greene. 

Heard  before  the  Hon.  W.  C.  Olivek. 

In  the  matter  of  the  final  settlement  of  the  accounts  of 
Thomas  C.  Clark,  as  administrator  de  bonis  non  of  the  insol- 
vent estate  of  John  JM.  Eubank,  deceased.  Said  Eubank  died 
in  February,  1861,  leaving  a  widow  and  several  children,  and 
possessed  of  a  tract  of  land,  on  which  he  resided,  and  about 
twenty  slaves.  Letters  of  adujinistration  on  his  estate  were 
duly  granted  by  the  Probate  Court  of  said  county,  in  April, 
1861,  to  the  widow,  JVIrs.  Susan  Y.  Eubank,  who  thereupon 
gave  bond,  with  Win.  H.  Knott  and  Thomas  W.  Sims  as  her 
sureties,  and  entered  on  the  duties  of  the  administration  ;  and 
she  died  in  IVTarch,  1866,  never  having  made  any  settlement  of 
her  administration.  On  the  12th  March,  1866,  letters  of  ad- 
ministration de  bonis  nmi  were  granted  to  Thomas  C.  Clark,  as 
general  administrator  of  the  county.  In  August,  1867,  the 
personal  property  belonging  to  the  estate  was  sold  by  said  ad- 
ministrator, under  an  order  of  court,  on  a  credit  of  twelve 
months ;  and  he  charged   himself,  in  his  account-current  filed 
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for  settlement,  with  $1,124,  as  the  amount  realized  from  the 
sale.  On  the  8th  June,  1868,  the  administrator  reported  the 
estate  insolvent ;  and  it  was  declared  insolvent  by  the  court, 
without  any  contest,  by  a  decree  rendered  on  the  13th  July, 
1868.  At  the  same  time,  the  second  Monday  in  August,  1868, 
was  appointed  as  the  day  for  a  settlement  of  the  accounts  of 
the  administrator,  and  the  election  of  an  administrator  by  the 
creditors,  who  were  also  notified  to  tile  their  claims ;  but  no 
settlement  was  made  on  that  day,  nor  was  any  other  order 
made  in  relation  to  the  estate,  so  far  as  the  record  shows,  un- 
til November  3d,  1880,  when  said  Clark  filed  his  resignation, 
and  with  it  his  accounts  and  vouchers  for  a  final  settlement,  allegr 
ing  that  there  was  nothing  in  his  hands  for  distribution — that 
he  had  distributed  among  the  creditors  all  the  assets  he  had 
ever  received,  and  that  the  lands  had  been  allotted  to  the  chil- 
dren as  their  homestead. 

Thereupon,  the  children  of  the  decedent  filed  their  petition, 
alleging  that  the  estate  was  in  fact  solvent,  and  there  was  a  sur- 
plus in  the  hands  of  the  administrator  for  distribution  ;  and 
asking  that  they  be  made  parties  as  distributees,  and  be  allowed 
to  contest  the  correctness  of  the  administrator's  account-cur- 
rent. The  administrator,  who  appeared  in  person  and  by 
attorney,  and  also  "as  surviving  partner  of  the  late  firm  of  J. 
B.  &  T.  C.  Clark,  attorneys  at  law,  representing  the  creditors," 
denied  the  right  of  the  distributees  to  intervene,  "alleging  that 
the  lands  of  the  estate  were  set  apart  to  the  children,  on  their 
petition,  in  July,  1876,  alleging  the  insolvency  of  the  estate; 
which  lands  had  been  rented  out  annually  from  the  declaration 
of  insolvency  in  1868,  and  was  all  the  estate  for  distribution, 
except  the  sale-bill  of  personal  property,  after  deducting  dis- 
bursements made  by  him  for  the  estate;  and  that  in  January, 
1877,  he  had  stated  an  account,  and  made  a  settlement  with  the 
creditors  out  of  court,  and  had  paid  them  the  estimated  amount 
their  claims  were  entitled  to,  and  taken, their  receipts  for  the 
amounts  paid  them.  But  the  court  ruled,  that  no  notice  could 
be  taken  of  said  settlement  out  of  court,  and  overruled  the  said 
objections  of  the  administrator  and  creditors,  and  allowed  said 
heirs  to  be  made  parties  for  any  and  all  purposes ;  to  which 
ruling  the  administrator  and  creditors  excepted."  The  court 
then  proceeded  with  the  settlement,  each  party  reserving  ex- 
ceptions to  rulings  adverse  to  them. 

The  distributees  sought  to  charge  the  administrator  with  a 
devastavit,  because  of  his  failure  to  compel  a  settlement  of  the 
accounts  of  Mrs.  Eubank  as  administratrix  in  chief,  by  showing 
that  she  was  in  default  to  the  estate  on  account  of  crops  raised 
and  sold,  hire  of  slaves,  assets  collected  and  not  accounted  for, 
and  that  her  sureties  continued  solvent   for  several  years  after 
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her  death  ;  and  thej  submitted  several  motions  in  relation  to 
these  matters,  and  asked  the  court  to  state  an  account  of  the 
administration  of  Mrs.  Eubank,  and  to  charge  the  administra- 
tor with  the  amount  which  might  be  thus  ascertained  to  be  due 
from  her  to  the  estate.  The  court  overruled  and  refused  each 
of  these  motions,  on  objection  by  the  administrator,  and  tlie 
distributees  excepted. 

The  distributees  objected  to  the  allowance  of  several  claims, 
on  which  payments  had  been  made  by  the  administrator,  and 
which  lie  presented  as  vouchers,  and  filed  written  objections  to 
their  allowance  ;  but  the  court  overruled  the  objections,  because 
4;hey  were  not  filed  within  the  time  prescribed  by  law,  and  tiie 
distributees  excepted.  Among  the  claims  thus  objected,  to 
were  several  accounts  in  favor  of  Dr.  H.  B.  Robinson,  for 
medicines  and  medical  services  furnished  to  the  family  and 
slaves  of  the  deceased,  during  the  year  1861,  1862  and  1863, 
and  an  account  for  $87.50,  as  the  price  of  seven  l)ushels  of  salt 
on  the  Ist  of  August,  1863.  The  court  having  overruled  the 
objections  to  the  allowance  of  these  claims  as  vouchers,  the 
distributees  then  moved  to  charge  tlie  administrator  with  the 
amounts  allowed  on  each  of  the  claims,  as  for  a  devastavit,  be- 
cause they  were  not  proper  charges  against  the  estate,  and  he 
was  guilty  of  negligence  in  not  filing  objections  to  their  allow- 
ance. The  court  sustained  this  motion,  and  the  administrator 
excepted. 

The  administrator  made  the  statutory  affidavit  as  to  the  use 
of  the  funds  of  the  estate  (Code,  §  2520),  and  the  affidavit  was 
not  contested  ;  but  the  distributees  moved  to  charge  him  with 
interest,  notwithstanding  the  affidavit,  on  the  ground  that  he 
was  guilty  of  negligence  and  unreasonable  delay  in  making 
settlement  and  distribution.  On  the  evidence  adduced  on  this 
point,  the  court  charged  the  administrator  with  interest  from 
the  1st  of  January,  1870,  on  the  moneys  collected  by  him  be- 
fore that  time  ;  to  which  ruling  the  administrator  reserved  an 
exception.  Exceptions  were  also  reserved  by  both  parties  to 
the  rulings  of  the  court  on  the  allowance  of  counsel  fees  and 
commissions ;  but  these  exceptions,  not  being  considered  by 
this  court,  require  no  notice. 

The  administrator  had  rented  out  the  lands  of  the  estate  for 
the  year  1867,  at  the  agreed  rent  of  $760,  taking  the  note  of 
Andrew  Logan,  John  H.  Plord  and  H.  McMillan  for  the  rent, 
which  stated  on  its  face  that  a  statutory  lien  on  the  crops  was 
reserved  ;  but  he  collected  only  $100  of  the  rent,  and  charged 
himself  with  that  sum  only.  The  distributees  moved  to  charge 
him  with  $660,  the  uncollected  balance,  with  interest  thereon 
from  the  1st  of  January,  1868,  on  the  ground  that  it  was  lost 
to  the  estate  by  his  laches.     As  to  this  matter,  the  evidence  in- 
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troduced  showed,  in  substance,  that  Hord  and  McMillan,  the 
two  sureties  on  the  note,  were  men  of  good  repute  for  honesty, 
but  that  Hord  owned  very  little  (if  any)  property,  and  McMil- 
lan but  little  above  his  legal  exemptions;  and  the  administra- 
tor himself  testified,  against  the  objection  of  the  distributees, 
that  the  crops  were  damaged  and  swept  away  by  an  overflow 
of  the  river,  and  his  statutory  lien  and  remedy  were  thereby 
rendered  worthless.  On  the  evidence  adduced,  the  court  re- 
fused to  charge  the  administrator  with  the  amount,  and  the 
distributees  excepted. 

The  administrator  also  rented  out  the  lands   during  several 
other  years,  and  collected  about    $500,  for  the  rents   of    1874 
and  1875,  by  suing  out  an  attachment  against  the  crops;  and 
he  asked  a  credit  for  $40,  as  amount   of  fees  paid  his  firm  for 
services  in  suing  out  the  attachment.     The  distributees  objected    ^.' 
to  the  allowance  of  this  voucher,  offering  to  show  that  the  ad-       ,> 
ministrator  had  taken  only  one  surety  on  the  note  for  the  rent, 
and  insisting  that  he  therel)y  rendered    himself  liable   for  any    -' 
loss  that  might  ensue,  and  could    not  charge  the  estate  with  at-    ^ 
torney's  fees  in  trying  to  collect  the   debt.     The  court,  on  mo-      yi 
tion  of  the  administrator,  rejected  the  evidence,  and  overruled 
the  motion  of  the  distributees  ;  to  which    ruling  they  duly  ex-    > 
cepted.  ,   '' 

Wm.  H.  Knott,  one  of  the  sureties  on  the   oflficial    bond    of 
Mrs.  Eubank  as  administratrix  in    chief,  died  in  August,  1868,     > 
leaving  a  considerable  estate  ;  and  in    November,  1868,  letter^*^ 
of  administration  on  his  estate  were  granted  to  said  Thomas  C.    ^ ■ 
Clark,  as  the  general  administrator  of  the  county.     Clark    was    ■ 
appointed  general  administrator  on  the  5th  of  November,  1868,  *' 
by  the  proba'te  judge  then  in  office  ;   and  on    the  26th  Novem-     ^y 
ber,  1874,  one  John  R.  Taylor  was  appointed  general  adminis-   ".- ' 
trator  by  the  succeeding  judge  of  probate.     In   January,  1876,  '"' 
Clark  made  a  final  settlement  of  his  administration  of   Knott's 
estate,  and  accounted  for  the  assets  which  he  had  received   and 
distributed ;  but  he  did  not  resign,  nor   was    any    successor   in 
the  administration  appointed.     Said  Knott  became   surety  for 
said  Eubank  in  his  life-time,  on  a  promissory  note    payable  to 
the  administrator  of  one  Dallas  ;  and  this  note  was   duly   pre- 
sented and  filed  as  a  claim  against  said    Eubank's  estate,   both 
before  and  after  the  declaration  of   insolvency.     A   judgment 
was  afterwards  recovered  on  the  note,  which  was  paid  by  Clark, 
as  administrator  of  Knott's  estate,  and  again  filed  by    him  as  a 
claim  against  said  Eubank's  estate,  as  shown  by   the   following 
memorandum,  indorsed  on  it  by    the    probate   judge  :     "This 
claim  (No.  8)  of  F.  B.  Dallas,  administrator,  filed   against   the 
insolvent  estate  of  J.  M.  Enbank,  having  been  paid  by   T.  C. 
Clark,  administrator  of  estate  of  W.  H.    Knott,  deceased,  on  a 
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judgment  of  the  Circuit  Court  of  (Ireene  county,  debt  $770, 
and  costs  $23.30,  the  administrator  of  Eubank  withdraws  his 
objections,  and  refiles,  or  files  the  satne,  for  said  amount  paid, 
as  a  claim  in  favor  of  the  estate  of  W.  H.  Knott."  It  was 
shown  that  this  claim  was  not  included  in  said  Clark's  settle- 
ment of  his  administration  of  Knott's  estate;  and  the  court, 
holding  that  Clark  was  no  longer  the  administrator  of  said 
Knott's  estate,  appointed  an  sidnniustrator  ad  litem  to  represent 
said  estate,  and  rendered  a  decree  in  his  favor  for  the  pro-rata 
share  of  the  assets  to  which  the  claim  was  entitled,  to  be  by 
him  paid  over  to  an  •AdunmstrAtov de bonis  non  when  appointed. 
Clark  insisted  on  his  right  to  retain  the  money  allotted  to  this 
claim,  as  administrator  of  said  Knott's  estate  ;  and,  this  motion 
being  overruled  by  the  court,  he  asked  that  no  execution  be 
issued  in  favor  of  the  administrator  ad  litem,  but  that  he  be 
directed  to  charge  himself  as  administrator  of  Knott's  estate 
with  the  amount  so  decreed  against  him.  The  court  overruled 
and  refused  this  motion  also,  and  rendered  a  decree  as  above 
stated  ;  to  which  ruling  and  decree  the  administrator  excepted, 
individually,  and  as  surviving  partner  of  the  legal  Urm  who,  as 
attorneys,  tiled  the  claim  in  favor  of  Knott's  estate. 

On  the  statement  of  the  account  by  the  court,  a  balance  of 
$4,493.85  was  found  against  the  administrator,  as  the  amount 
of  assets  with  which  he  was  chargeable,  and  the  court  pro- 
ceeded to  decree  distribution  of  this  sum  among  the  parties 
entitled.  The  distributees  insisted  that  notiiing  should  be  dis- 
tributed among  the  several  creditors  whose  claims  had  been 
allowed,  on  the  ground  that  the  administrator  had  settled  with 
them,  and  taken  their  receipts  in  full  discharge  of  their  claims; 
and  they  contended  that  whatever  protit  resuTted  from  the 
transaction  enured  to  the  benefit  of  the  estate,  and  of  themselves 
as  distributees.  It  was  shown  that,  on  the  1st  January,  1877, 
the  administrator  had  disti'ibuted  among  the  several  creditors 
the  sum  of  $1,445  then  in  his  hands,  which  was  about  fifty- 
three  per  cent,  of  their  claims,  taking  their  respective  receipts  ; 
and  one  of  these  receipts  was  produced,  which  was  signed  by 
Tyree  &  Co.,  and  in  these  words :  "The  lands  belonging  to  the 
insolvent  estate  of  John  M.  Eubank  having  been  set  apart  to 
the  children  as  a  homestead,  and  the  same  being  all  the  estate, 
Thos.  C.  Clark,  the  administrator,  has  paid  me  the  sum  of  $186, 
the  estimated  amount  due  as  a  distribution  on  my  claim  above 
stated.  This  is  to  be  a  full  settlement  of  said  claim,  unless  the 
lands  shall  revert  to  the  estate  after  the  youngest  one  of  said 
Eubank's  children  shall  arrive  at  the  age  of  twenty-one  years ; 
in  which  event,  I  am  to  have  ray  pro-rata  share  of  whatever 
may  arise  from  a  sale  of  said  lands."  The  other  receipts,  as 
the  administrator  testified,  were  in  similar  form.     After  hear- 
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ing  all  the  evidence,  the  court  rendered  a  decree  in  favor  of 
each  creditor,  for  the  use  of  the  administrator,  for  "the  amount 
paid  by  him  on  the  1st  January,  1877,  in  satisfaction  of  said 
claim,"  with  interest  thereon  up  to  the  day  of  the  settlement; 
and  a  balance  of  $217.25  being  left  in  the  administrator's  hands, 
it  was  decreed  to  the  distributees. 

Eacii  of  the  parties  appeals  from  this  decree,  and  each  assigns 
as  error  all  the  adverse  rulings  of  the  court. 

Thos.  Seay,  and  E.  W.  DfXtraffenreid,  for  the  distributees. 

Thos.  R.  Roulhac,  and  Thos.  W.  Coleman,  for  the  admin- 
istrator and  the  creditors. 

CLOPTON,  J. — 1.  Special  statutory  provisions  for  the  dec- 
laration and  settlement  of  insolvent  estates,  constituting  an  en- 
tire and  complete  system,  have  been  enacted,  which  seem  to 
indicate  that  the  administrator  and  creditors  are  the  only  nec- 
essary parties  to  such  declaration  and  subsequent  settlements, 
on  the  presumption  that  the  heirs  and  distributees  have  no 
further  interest.  If,  however,  the  estate  proves  solvent,  be- 
cause of  the  rejection  of  claims  filed,  or  of  the  failure  of  cred- 
itors to  file  their  claims,  and  a  surplus  remains,  after  satisfying 
the  claims  filed  and  allowed,  it  can  not  be  applied  in  payment 
of  debts  not  filed  in  proper  time,  but  passes  to  the  distributees. 
In  order  to  show  that  a  surplus  remains  for  distribution,  the 
distributees  have  the  right  to  appear  on  the  settlement  of  the 
administrator  and  make  objection  to  his  account,  by  sur- 
charging it,  or  on  account  of  unauthorized  expenditures,  which 
they  are  not  precluded  from  making,  by  any  antecedent  pro- 
ceedings and  decrees  of  the  court. 

2.  At  common  law,  the  authority  of  an  administrator  de 
honis  nan  extends  only  to  such  property  as  remains  in  specie,  or 
unadministered.  He  is  not  authorized  to  have  an  account  for 
assets  converted,  wasted  or  misapplied  by  the  administrator  in 
chief.  Only  creditors  or  distributees  can  maintain  a  suit 
against  a  former  representative,  for  an  account  and  settlement 
of  assets  wasted  or  misapplied.  The  rule  of  the  common  law 
was  abrogated  by  the  act  of  1846,  and  by  the  act  of  February, 
1858,  the  provisions  of  which  are  embodied  in  sections  2537 
to  2540,  inclusive,  of  the  Code  of  1876.  It  is  provided,  that 
upon  the  death  of  an  administrator,  without  having  made-final 
settlement,  his  personal  representative  must  filie  the  account  and 
vouchers,  and  make  final  settlement  of  his  administration ;  to 
which  settlement  the  administrator  de  honis  non  must  be  made 
a  party,  and  a  decree  must  be  rendered  in  his  favor,  for  the 
amount  found  due  by  the  deceased  administrator,  or  for  the 
Vol.  lxxviii. 


1884.]  OF  ALABAMA.  81 

[Eubank  v.  Clark.] 

delivery  of  any  personal  property  in  his  hands.  On  such  set- 
tlement, the  administrator  de  bonis  non  represents  the  estate, 
and  the  creditors  and  distributees,  who  can  claim  nothing,  as 
to  the  personal  property,  except  through  him,  when  the  estate 
requires  further  administration. 

It  will  not  be  controverted,  that,  by  the  common  law,  it  is 
the  duty  of  the  administrator  de  bonis  non  to  obtain  possession 
of  all  the  assets  of  the  estate  that  remained  in  specie,  and,  for 
this  purpose,  to  exercise  due  diligence,  and,  if  necessary,  resort 
to  appropriate  legal  proceedings.  If  he  failed  to  reduce  them 
to  possession,  and  the  estate  sustained  loss  by  reason  of  his  neg- 
ligence, he  is  liable  therefor. —  Wilkinson  v.  Hunter,  37  Ala. 
268.  The  statutes  do  not  change  or  modify  the  duties  and  ob- 
ligations of  an  administrator  de  bonis  non,  but  enlarge  the 
kinds  and  character  of  the  assets  which  he  is  entitled  to  receive 
and  recover. 

The  statutory  grant  of  authority  to  recover  against  the  former 
administrator,  for  assets  converted,  wasted,  or  misapplied, 
carries  with  it  the  correlative  duty  to  use  proper  diligence  to 
recover,  and  to  protect  the  estate  against  loss.  Armed  by  law 
with  the  authority  to  obtain  a  decree  for  the  amount  due  by 
his  predecessor,  and  being  the  only  person  in  whose  favor  a 
decree  can  be  rendered,  he  is  charged  with  the  primary  duty  of 
its  recovery.  In  Glenn  v.  Billingslea,  64  Ala.  345,  it  was  held  : 
"  The  administrator  de  bonis  non  has  the  right,  and  it  is  his 
duty,  to  reduce  to  his  possession  all  the  assets  of  the  estate, 
whether  changed  in  form  or  not,  which  the  former  administra- 
tor has  not  disbursed  in  due  course  of  administration  ;  with  the 
exception,  that  the  outgone  administrator  may  retain  assets  in 
his  hands,  to  repay  himself  for  any  excess  of  disbursements  he 
may  have  rightfully  made." —  Waring  v.  Lewis,  53  Ala.  615. 

3.  The  distributees  moved  to  charge  the  administrator  de 
bonis  non  with  the  amount  of  an  alleged  devastavit  of  the  ad- 
ministratrix in  chief.  It  seems  that  no  effort  was  made  to 
have  a  settlement,  or  to  recover  the  amount,  if  any,  due  by 
her  for  assets  not  properly  and  legally  disbursed.  If  there 
was  an  amount  due,  which  was  lost  by  his  negligence,  he  is 
liable  therefor.  It  is  the  right  of  the  distributees  to  have  an 
investigation  and  adjudication,  whether  she  was  guilty  of  a 
devastavit ;  and,  if  so,  to  what  amount,  and  whether  it  could 
have  been  recovered  by  the  administrator  de  bonis  non,  by  the 
use  of  reasonable  diligence.  The  burden  of  showing  both  the 
amount  due,  and  that  it  could  have  been  recovered,  is  on  the 
distributees.  The  ascertainment  of  the  amount  involves,  prac- 
tically, a  settlement  of  the  administration  of  Mrs.  Eubank, 
which  should  be  made  on  the  same  principles,  as  if  her  personal 
representative  had  made  a  regular  settlement. 
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The  peculiar  state  and  condition  of  the  country,  and  the  de- 
preciated currency  in  circulation,  during  the  greater  part  of 
lier  administration,  should  have  due  consideration  ;  being  au- 
thorized to  complete  and  gather  the  crops  commenced  by  the 
decedent,  if  any,  she  will  not  be  charged  with  the  hire  of  the 
slaves  for  the  year  of  his  death,  but  M'ith  the  proceeds  of  the 
crops,  after  deducting  the  expenses  of  the  plantation  ;  and  al- 
lowances should  be  made  for  necessary  and  proper  expenditures 
in  boarding,  clothing  and  educating  the  distributees,  not  to  ex- 
ceed the  assets  in  her  hands,  and  to  be  charged  against  their 
respective  distributive  shares. 

4.  When  a  claim  is  properly  filed  against  an  insolvent  estate, 
and  no  objections  are  filed  within  twelve  months  after  the 
declaration  of  insolvency,  the  allowance  of  the  claim  is  a  matter 
of  right  secured  to  the  creditor  by  statnte.— Clark  v.  Knox^ 
70  Ala.  607.  The  act  of  December  4th,  1878,  amendatory  of 
section  2575  of  the  Code  of  1876,  extended  the  right  to  file 
objections  to  claims  to  heirs  at  law,  legatees,  devisees,  and  dis- 
tributees, which  was  previously  conferred  on  the  administrator 
and  creditors  only. — Acts  1878-9,  p.  69.  The  operation  of  the 
act  is  not  retro-active.  When  an  estate  had  been  declared  in- 
solvent more  than  twelve  months  before  the  passage  of  the 
act,  the  right  to  file  objections  is  not  secured  to  a  distributee. 
The  court  did  not  err  in  allowing  the  claims  which  had  been 
properly  verified  and  filed,  and  to  which  no  objections  had 
been  filed  within  twelve  months  after  the  declaration  of  in- 
solvency. 

5.  The  statute  authorizes  administrators  to  rent  the  lands  of 
the  deceased,  at  public  auction  or  privately,  securing  the  pay- 
ment of  the  rent  by  bonds  or  notes,  with  two  good  and  suffi- 
cient sureties. — Code,  §  2446.  Without  the  statute,  the  ad- 
ministrator had  no  authority  to  rent  the  lands.  By  the  statute 
it  is  made  his  duty,  whenever  resort  thereto  is  necessary  to  pay 
the  debts.  One  good  and  sufficient  surety  does  not  comply 
with  the  statutor}"  requirement.  If  an  administrator  takes  two 
sureties  for  the  payment  of  the  rent,  one  good  and  sufficient, 
and  the  other  not,  his  insufficiency  being  known  to  him,  or  he 
not  having  good  reason  to  believe  him  sufficient,  and  loss  is 
sustained  by  reason  of  the  insufficiency  of  the  one,  the  admin- 
istrator is  responsible  therefor.  The  sufficiency  meant  by  the 
statute  does  not  repose  on  good  character,  or  reputation  for 
honesty,  but  on  the  feasibility  of  a  compulsory  collection  of 
the  amount.  When  an  administrator  takes  two  sureties,  and 
has  good  reason  to  believe  they  are  both  good  and  sufficient — 
generally  reputed  to  be  good — he  is  not  responsible,  though  a 
loss  may  occur.  While  an  administrator  will  not  be  held  to 
infallibility,  the  law  exacts  the  care  and   diligence  which  a  pru- 
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dent  man  would  exercise  in  his  own  business  of  a  similar  char- 
acter.—  Walls  V.  Grigsby,  42  Ala.  473  ;  Les  v.  Lee^  61  Ala. 
590  ;  Moore  v.  Randolph,  71  Ala.  575  ;  Munden  v.  Bailey, 
71  Ala.  63. 

6.  The  principles  on  which,  and  the  circumstances  under 
which  an  administrator  is  chargeable  with  interest,  have  been 
frequently  and  well  settled.  Prima  facie  he  is  chargeable, 
but  may  relieve  himself  from  the  charge  by  making  the 
statutory  affidavit.  But  the  exculpatory  oath  will  not  re- 
lieve the  administrator  in  every  case,  although  it  may  not  be 
successfully  controverted.  If  there  is  unnecessary  and  un- 
reasonable delay  in  making  settlement  and  distribution  of  the 
money  on  hand,  interest  will  be  charged  ;  not  on  the  ground 
that  he  has  used  the  money,  but  as  compensation  to  those  en- 
titled to  it  for  the  damage  occasioned  by  the  delay.  What 
time  is  an  unreasonable  delay,  depends  on  the  circumstances  of 
each  case— on  the  situation  and  condition  of  the  estate,  the 
complication  of  its  affairs,  and  the  obstacles  to  an  earlier  settle- 
ment and  distribution. — Clark  v.  Knox,  70  Ala.  607  ;  Clark 
V.  Hughes,  71  Ala.  163. 

7.  The  statute  requires  the  administrator  of  an  insolvent  es- 
tate to  make  a  settlement  of  his  accounts,  at  such  time  as  the 
court  may  appoint,  not  less  than  nine,  nor  more  than  fifteen 
months,  from  the  time  the  estate  is  declared  insolvent.  At  such 
settlement,  the  court  must  decree  to  each  creditor,  whose  claim 
has  been  allowed,  his  proportion  of  the  moneys  found  due  from 
the  administrator,  reserving  a  ratable  proportion  for  such  claims 
as  may  be  contested  and  undecided  ;  and  a  similar  settlement 
and  distribution  must  be  made  at  least  every  six  months  there- 
after, at  such  times  as  the  court  may  appoint,  until  the  estate 
is  finally  settled  and  distributed.— Code,  §§  2577,  2578.  These 
statutory  provisions  show,  that  the  policy  of  the  law  is  the 
speedy  distribution  of  the  moneys  collected  by  the  administra- 
tor;  not  to  suffer  them  to  be  unemployed,  while  interest  is 
running  on  the  claims  against  the  estate.  It  does  not  appear 
from  the  record,  that  any  times  were  appointed  by  the  court 
for  settlements  by  the  administrator  of  the  insolvent  estate, 
except  the  second  Monday  in  August,  1868,  as  the  time  for 
making  the  settlement  required  by  section  2559.  The  estate 
was  declared  insolvent,  July  13, 1868,  and  the  personal  property 
was  sold  in  August,  1867,  on  a  credit  of  twelve  months. 
Twelve  months  are  allowed  for  filing  objections  to  claims,  and 
a  partial  settlement  and  distribution  could  have  been  made 
within  a  short  time  thereafter.  On  January  1,  1870,  the  ad- 
ministrator had  in  hand  over  fourteen  hundred  dollars  in  money, 
and  no  reasons  are  shown  why  its  distribution  should  have  been 
longer  delayed.    January  1, 1870,  is,  under  the  circumstances  of 
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this  case,  a  reaeonable  time,  from  which  to  charge  interest  on 
this  amount,  and  the  rent  of  the  land  for  1867,  and  on  any  de- 
vastavit of  the  administratrix  in  chief,  if  the  administrator  de 
honis  non  shall  be  held  liable  for  either  or  both,  on  the  princi- 
ples above  stated. 

8.  Interest,  however,  should  not  have  been  charged  on  the 
rents  from  the  first  day  of  January  succeeding  the  year  during 
which  they  accrued.  If  they  were  punctually  paid,  the  ad- 
ministrator could  not  have  distributed  them  on  the  same  day. 
A  settlement  must  be  made,  and  distribution  decreed  by  the 
court.  JSTo  time  was  appointed  by  the  court  for  a  settlement  ; 
and  when  the  amounts  collected  are  so  small,  the  costs  and  ex- 
pense of  a  settlement  may  have  occasioned  more  damage  to 
the  estate,  than  the  loss  of  the  interest.  These  considerations 
may  have  moved  the  administrator  in  delaying  distribution,  and 
as  no  bad  faith  is  charged,  and  the  exculpatory  affidavit  was 
made,  January  1,  1876,  appears  to  us  to  be  an  equitable  date, 
from  which  to  charge  interest  on  the  aggregate  amount  of  the 
rents  received  after  1869.  Generally,  interest  is  calculated  on 
the  receipts  and  disbursements;  but  as  the  administrator  dis- 
tributed, January  1,  1877,  among  the  creditors,  the  amount  of 
assets  admitted  to  be  in  his  hands,  which,  though  irregular,  ap- 
pears to  have  been  in  good  faith,  interest,  in  this  case,  should 
be  charged  to  that  date ;  and  from  the  aggregate  of  principal 
and  interest,  the  amount  distributed  and  the  proper  commis- 
sions of  the  administrator  deducted,  and  interest  charged  on  the 
balance  from  that  time. 

The  following  authorities  will  furnish  a  sufficient  guide  for  the 
allowance  of  counsel  fees  and  commissions  :  Moore  v.  Ran- 
dolph, 70  Ala.  575  ;  Munden  v.  Bailey,  70  Ala.  63  ;  Moody  v. 
Hemphill,  71  Ala.  169  ;  Teague  v.  Corhitt,  57  Ala.  529.  As 
there  will  be  another  trial,  and  futher  litigation,  it  is  un- 
necessary for  us  to  pass  on  the  present  allowances. 

9.  It  is  the  duty  of  the  administrator  of  a  solvent  estate,  to 
defend  claims  preferred  against  it,  which  he  knows,  or  has  good 
reason  to  believe,  are  unjust  and  unfounded  ;  and  the  appro- 
priation of  the  assets  of  the  estate  to  the  payment  of  such 
claims,  if  in  fact  unfounded  and  illegal,  is  a  devastavit. — Teague 
V.  Oorhitt,  supra.  The  question  is,  whether  the  declaration  of 
insolvency,  and  the  administration  of  the  estate  as  an  insolvent 
estate,  relieve  the  administrator  from  liability  to  the  distributees, 
for  failing  to  file  objections  to  claims,  which  he  knows,  or  has 
good  reason  to  believe,  or  the  means  by  proper  diligence  of  as- 
certaining, to  be  unfounded,  or  which  show,  prima  facie,  their 
invalidity  as  claims.  In  Thorntonv.  Moore,  61  Ala.  347,  it  is 
said  :  "  It  is  the  duty  of  the  personal  representative,  and  the 
right  of  each  creditor,   to  contest  the  allowance  of  any   and 
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every  claim  which  shall  be  preferred,  if  believed  invalid ;  and 
a  full  and  fair  opportunity  for  an  examination  and  contest  of 
the  claims,  the  statute  intends  to  afford."  To  whom  does  the 
personal  representative  owe  this  duty  ?  Certainly,  and  prima- 
rily, to  the  creditors.  When  a  claim  is  filed  against  the  estate, 
which  he  knows,  or  has  good  reason  to  believe,  is  unjust,  and 
he  informs  the  other  creditors  of  its  invalidity,  who,  upon  being 
informed,  decline  to  exercise  their  right  to  contest,  it  seems  that 
he  has  performed  his  duty  to  them.  Notwithstanding  the  decla- 
ration of  insolvency,  it  is  one  and  the  same  estate,  represented 
by  the  administrator  as  an  entirety.  The  creditors  represent 
their  several  and  distinct  interests.  The  administrator  alone 
represents  the  estate.,  and  is  the  representative,  not  only  of  the 
creditors,  but  of  all  persons  who  have  contingent  interests. 
We  have  previously  said,  that  any  surplus  which  may  remain, 
after  satisfying  all  allowed  claims,  passes  to  the  distributees,  and 
for  this  reason  they  are  proper  parties  to  the  final  settlement  of 
the  administrator.  They  have  an  interest  in  the  estate — in  the 
rejection  of  all  unfounded  claims — to  the  end  that  a  surplus 
may  remain  for  distribution.  If  their  interests  are  not  guarded 
and  protected  by  the  personal  representative,  they  are  without 
protection.  The  administrator  owes  to  the  distributees  a  duty 
to  contest  an  unjust  or  illegal  claim  filed  against  an  insolvent 
estate,  the  same  as  to  defend  a  similar  claim  when  preferred 
against  a  solvent  estate,  the  measure  of  his  liability  being  the 
loss  sustained  by  them  as  distributees.  If  no  surplus  for  dis- 
tribution would  remain,  were  the  invalid  claim  disallowed,  no 
damage  has  accrued  to  them,  as  distributees.,  by  its  allowance. 
10.  The  intestate  died  during  the  year  1861  ;  and  from  the 
nature  and  kinds  of  his  property,  it  is  reasonable  to  infer  that 
he  was  engaged  in  planting.  The  administratrix  was  authorized 
to  keep  the  estate  together  during  that  year,  and  to  complete 
and  gather  the  crops  commenced  by  the  decedent.  The  pro- 
ceeds of  the  crops,  the  expenses  of  the  plantation  being  de- 
ducted therefrom,  were  assets  in  her  hands.  The  claim  for 
medical  services  and  medicines  during  1861  &\\ovfs,.,  prima  facie, 
a  valid  claim  against  the  estate  ;  and  the  administrator  should 
not  have  been  charged  with  its  proportion  of  the  money  dis- 
tributed by  him.  The  account  for  services  of  Dr.  Robinson, 
during  1862,  shows  they  were  rendered  after  the  expiration  of 
the  year  of  the  death  of  the  intestate  ;  and  the  claim  is  not, 
prima  fade,  a  charge  against  the  estate. — Pearson  v.  Dar- 
rington,  32  Ala.  227.  There  may  have  been  circumstances, 
under  which  it  became  a  necessity,  and  was  the  duty  of  the  ad- 
ministratrix, to  furnish  medical  attention  to  the  slaves  ;  but,  if 
such  circumstances  existed,  they  are  not  shown  by  the  record. 
The  remaining  account,  which  is  for  ^alt,  not  only  shows  it  is 
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not  a  charge  against  the  estate,  but  the  salt  is  estimated  at  Con- 
federate prices.  In  the  absence  of  proof,  other  than  shown  by 
the  record,  we  are  constrained  to  hold,  that  the  administrator 
is  chargeable  with  the  proportion  of  the  money  distributed  by 
him  to  the  claims  for  1862,  1863,  and  1864 ;  although,  as  to 
such  parts  of  the  claims  as  are  for  medical  services  and  medi- 
cines furnished  the  family  of  the  deceased,  including  the  dis- 
tributees, or  some  of  them,  aud  in  consideration  of  the  peculiar 
and  troublous  condition  of  the  country,  the  motion  of  the  dis- 
tributees does  not  commend  itself  to  the  favorable  consideration 
of  the  court. 

We  observe  for  the  guidance  of  the  court  on  another  trial, 
that  if  the  Assets  of  the  estate  are  insufficient  to  satisfy  in  full 
the  claims  allowed,  exclusive  of  the  claims  of  Dr.  Robinson  for 
the  three  years  last  mentioned,  the  amounts  of  the  other  claims 
being  ascertained  as  we  shall  hereafter  direct,  the  above  charge 
ought  not  to  be  made.  The  validity  of  the  claims  was  open  to 
the  creditors,  they  had  an  equal  right  to  contest,  and  have  no 
cause  to  complain. 

11.  The  record  contains  a  statement  of  the  amounts  of  the 
allowed  claims,  including  interest  to  the  day  of  settlement.  In' 
distributing  the  assets,  the  court  decreed  to  each  creditor,  for 
the  use  of  the  administrator^  the  sum  paid  by  him  to  such  cred- 
itor on  January  1,  1877,  on  the  ground  that  such  sum  was  paid 
in  full  satisfaction  of  the  claim  ;  and  distributed  the  surplus 
among  the  distributees.  The  form  of  the  decrees  is  irregular  ; 
but,  whether  the  irregularity  is  error  without  injury,  we  are 
unable  to  determine  from  the  record.  The  difficulty  arises,  in 
part,  from  the  fact,  that  the  administrator  also  represents  the 
creditors,  as  their  attorney.  The  receipt  of  one  of  the  credi- 
tors— the  others  being  of  the  same  tenor,  names  and  amounts 
only  varying — does  not  show  a  satisfaction  of  the  claim,  or  an 
acquittance  of  the  estate.  On  the  face  of  the  receipt,  it  pur- 
ports to  be  in  full  of  the  personal  assets,  reported  by  the  ad- 
ministrator to  be  in  his  hands  for  distribution,  and  which  were 
represented  as  all  of  the  estate,  except  the  lands.  If  there  be 
other  assets,  not  then  reported  or  known  to  the  creditors,  they 
are  not  debarred  from  claiming  their  application  to  the  payment 
of  their  debts.  If  these  claiins  still  belong  to  the  creditors, 
and  further  payments  enure  to  their  benefit,  the  distributees 
are  not  entitled  to  receive  any  thing,  until  the  claims — that  is, 
their  total  amounts — are  satisfied  in  fu.ll. 

12.  But  a  trustee  will  not  be  permitted  to  make  a  profit  out 
of  the  estate  which  he  represents  ;  and  if  he  purchases  a  claim 
against  the  trust  estate,  or  satisfies  it,  at  less  than  its  face  value, 
he  is  entitled  to  be  reimbursed  only  the  amount  paid  by  him, 
with  interest.     If  it  shall  be  made   to  appear  that  the  creditors 
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assert  no  further  claim  against  the  estate — that  the  claims 
really  belong  to  the  administrator,  and  further  payments  there- 
on will  enure  to  his  benefit,  without  liability  to  account  to  the 
creditors — the  amounts  to  be  allowed  on  the  claims  are  the 
sums  paid  by  the  administrator  thereon.  The  question  to  be 
determined  by  the  court  is.  Who  is  the  henejicial  owner  of  the 
claim,  the  administrator  or  the  creditor  ?  And  accordingly 
as  this  question  is  decided,  the  amounts  of  the  claims  must  be 
determined. 

13.  The  act  of  April  23,  1873  (Acts  1872-3,  123),  which  is 
embodied  in  section  2362  of  the  Code,  provides,  that  the  office 
of  general  administrator  shall  expire  with  the  expiration  of  the 
term  of  the  judge  by  whom  he  is  appointed,  unless  the  suc- 
ceeding judge  shall  continue  him  in  office.  Clark,  to  whom, 
as  general  administrator,  the  estate  of  Knott,  who  was  a  credi- 
tor of  the  estate  of  Eubank,  was  committed,  never  resigned 
as  general  administrator,  and  hence  can  not  claim  the  benefit 
of  the  provisions  of  section  2410.  His  term  of  office  of  general 
administrator  expired  with  the  expiration  of  the  term  of  office 
of  the  judge  who  appointed  him,  the  succeeding  judge  not 
having  continued  him  in  office.  He  was,  thereafter,  without 
capacity  to  fulfill  the  office  of  administrator,  other  than  to 
make  settlements  of  the  estates  committed  to  his  charge  as 
general  administrator.  This  was  done  when  he  made  a  final 
settlement.  An  administrator  de  honis  non,  who  would  have 
been  authorized  to  receive  the  money,  should  have  been  ap- 
pointed.— Landford  v.  DunTdin^  71  Ala.  594.  It  may  be, 
that  should  a  liability  be  fixed  on  the  administrator  de  honis 
non,  on  account  of  a  devastavit  committed  by  the  administra- 
trix in  chief,  the  amount  of  such  liability,  Knott  being  a  surety 
on  her  bond,  may  be  set  off,  jyro  tanto,  against  the  sum  decreed 
to  his  estate  ;  but  this  we  do  not  decide,  as  the  question  does 
not  arise,  and  sufficient  facts  are  not  afforded  by  the  record. 

"We  find  no  error  in  the  rulings  of  the  court  not  specially 
considered,  and  deem  it  unnecessary  to  notice  them  in  detail. 
An  application  of  the  principles  settled  will  probably  be  a  suf- 
ficient guide  on  another  trial. 

If  a  surplus  of  personal  assets  should  remain  for  distribution, 
the  widow  is  entitled  to  a  distributive  share  thereof,  and  her 
estate  should  be  represented  by  a  personal  representative,  or  an 
administrator  ad  litem. 

Reversed  and  remanded.  The  appellees  in  each  appeal  will 
pay  the  costs  of  appeal  in  this  court,  and  in  the  Probate  Court, 
except  of  the  trangcript,  which  will  be  divided  between  them. 
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Standifer  v,  Swann  &>  Billups. 

Ejectment  hy  Trustees  of  Railroad  Lands. 

1.  Deed  of  corporation,  executed  hy  agent. — A  corporation  can  not  ap- 
point an  agent  to  convey  lands,  except  by  the  vote  of  its  directf)rs,  or 
other  managing  hoard,  in  whom  tlie  power  to  sell  is  reposed  hy  charter, 
or  hy  the  general  law ;  and  without  legal  proof  of  such  corporate  act,  a 
deed  purporting  to  V)e  executed  in  its  name  hy  an  agent  is  not  evidence 
of  title,  though  it  may  operate  as  color  of  title. 

2.  Same;  estoppel  hy  ratification  of  agent's  act. — If  the  corporation  be 
held  to  have  ratified  the  acts  of  one  assuming  to  act  as  its  agent  in  sell- 
ing and  conveying  lands,  by  its  knowledge  of  the  fact  that  he  was  so 
acting,  such  ratification  would  only  operate  as  an  equitable  estoppel,  of 
which  courts  of  law  can  not  take  cognizance  in  an  action  involving  the 
legal  title. 

3.  Title  of  ptirchasers  to  lands  acquired  from  railroad  company,  under 
provisions  of  Debt  Settlement  Act. — Under  the  19th  section  of  the  act  ap- 
proved February  23,  1876,  commonly  called  the  Debt  Settlement  Act, 
such  lands  as  "had  been  sold  by  said  railroad  comi:)any  [Alabama  <fe  Chat- 
tanooga] under  the  authority  reserved  to  it  by  the  act  of  February  11th, 
1870,"  were  excepted  from  the  operation  of  the  deed  to  Swann  &  Bil- 
lups as  trustees,  and  "the  titles  of  all  hona  fide  purchasers  of  any  por- 
tions of  said  lands  acquired  under  said  authority"  were  confirmed  ;  but 
the  act  does  not  create  any  new  title,  nor  confer  a  legal  title  on  a  pur- 
chaser from  one  who,  without  authority,  assumed  to  act  as  agent  of  the 
railroad  company,  although  he  may  invoke  an  equitable  estoppel  against 
the  corporation  from  its  knowledge  and  presumed  ratification  of  the  acts 
of  such  agent. 

4.  Sale  of  lands  hy  railroad  company  under  act  approved  Fehrtiary  11th, 
1870. — Under  the  provisions  of  the  act  approved  February  11th,  1870, 
"to  loan  the  credit  of  the  State  to  the  Alabama  and  Chattanooga  Rail- 
road Companj'  for  the  purpose  of  expediting  the  construction  of  the 
railroad  of  said  company"  (Sess.  Acts  1869-70,  pp.  89-92),  the  right  was 
reserved  to  the  railroad  company  to  sell  any  part  of  the  lands  in  accord- 
ance with  the  terms  of  the  grant  by  Congress,  but  with  the  proviso 
added,  that  "the  proceeds  of  said  sales  shall  be  appropriated  to  the  pay- 
ment of  the  first  mortgage  bonds  of  said  company"  (§  1) ;  and  hy  force 
of  this  proviso,  a  conveyance  by  the  corporation  to  its  attorney,  in  pay- 
ment of  fees  for  professional  services  rendered,  would  convey  no  title, 
he  being  chargeable  with  notice  of  the  trust. 

Appeal  from  the  Circuit  Court  of  DeKalb. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  John  Swann  and  John  A.  Bil- 
lups, as  trustees,  against  Frank  XL  Standifer  and  wife,  to  re- 
cover the  possession  of  a  tract  of  land,  which  was  described  in 
the  complaint  as  "the  whole  of  section  seventeen  (17),  town- 
ship  seven  (7),  range  nine  (9)  east  (except  the  north-west  quar- 
ter of  the  north-west  quarter  of  said  section),  and  the  south 
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half  of  the  south-east  quarter,  and  the  south  half  of  the  south- 
west quarter  of  section  nine  (9),  in  satne  township  and  range  ;'* 
and  was  commenced  on  the  25th  April,  1881.  The  cause  was 
tried  on  issue  joined  on  the  pleas  of  not  guilty,  and  the  statute 
of  limitations  of  ten  years  ;  and  the  plaintiffs  had  a  verdict  and 
judgment,  under  the  rulings  of  the  court. 

The  plaintiffs  adduced  evidence  showing  that  the  lands  sued 
for  were  embraced  in  the  grant  of  public  lands  by  Congress  to 
the  State  of  Alabama,  to  aid  in  the  construction  of  certain  rail- 
roads, under  the  act  approved  June  3d,  1856,  which  was  re- 
newed and  extended  by  subsequent  act  approved  April  10th, 
1869  ;  and  they  offered  in  evidence  these  two  acts  of  Congress, 
the  several  acts  of  the  General  Assembly  of  Alabama  relating 
to  the  railroads  for  whom  the  grant  was  made,  and  the  several 
acts  relating  to  the  Alabama  and  Chattanooga  Railroad  Com- 
pany, as  the  successor  of  the  original  railroads  ;  also,  the  act 
approved  February  23d,  1876,  commonly  called  the  Debt  Set- 
tlement Act,  and  the  mortgage,  or  deed  of  trust,  executed  to 
them  by  Governor  Houston,  in  the  name  of  the  State,  under 
the  provisions  of  that  act.  It  was  agreed  that  these  several 
statutes  might  be  read  from  the  volumes  published  by  author- 
ity, as  if  they  were  set  out  in  the  bill  of  exceptions;  but  it  is 
not  necessary  to  state  their  provisions,  or  even  their  substance, 
except  as  referred  to  in  the  opinion.  The  first  section  of  the 
act  approved  February  11th,  1870,  entitled  "An  act  to  loan  the 
credit  of  the  State  of  Alabama  to  the  Alabama  and  Chattanooga 
Railroad  Company  for  the  purpose  of  expediting  the  construc- 
tion of  the  railroad  of  said  company,  within  the  State  of  Ala- 
bama," provided  for  the  issue  of  State  bonds  to  the  railroad 
company,  on  receiving  bonds  of  the  company  secured  by  first 
mortgage  on  its  lands,  "with  this  reservation  :  That  the  said 
Alabama  and  Chattanooga  Railroad  Company  shall  have  the 
privilege  and  right  of  selling  said  lands,  or  any  part  thereof,  in 
accordance  with  the  act  of  Congress  granting  the  same  ;  p7'o- 
vided,  however,  that  the  proceeds  of  said  sales  shall  be  appro- 
priated to  the  payment  of  the  aforesaid  first  mortgage  bonds 
of  the  said  railroad  company  issued  to  the  State." — Sess.  Acts 
1869-70,  p.  90.  The  19th  section  of  the  Debt  Settlement  Act, 
under  which  the  deed  to  the  plaintiffs  was  executed  by  the 
State,  specified  what  property,  rights,  &c.,  should  pass  to  them 
under  the  deed,  using  these  (with  other)  words:  "All  money 
yet  unpaid  by  purchasers  of  any  parts,  parcels  or  portions  of 
said  lands  embraced  in  said  mortgage  to  the  State  by  said  rail- 
road company,  and  which  have  been  sold  by  said  railroad  com- 
pany, under  the  authority  reserved  to  it  in  said  act  of  the  11th 
February,  1870;  but  the  title  of  all  honafide  purchasers  of  any 
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portion  of  said  lands,  acquired  under  said  authority,  is  hereby 
confirmed."— Sess.  Acts,  1875-6,  p.  145. 

The  defendants  claimed  as  sub-purchasers  from  said  railroad 
company,  under  a  convej'ance  from  said  company  to  F.  P. 
Stanton  and  Lemuel  J.  Standifer,  and  a  subsequent  conveyance 
from  said  Standifer  to  them.  The  deed  from  said  Standifer 
to  defendants  was  dated  the  28th  March,  1872,  and  no  question 
was  raised  as  to  its  regularity.  The  deed  from  the  railroad 
company  to  Stanton  and  Standifer,  which  was  dated  July  7th, 
1871,  and  recited  the  payment  of  $1,560  as  its  consideration, 
purported  to  be  signed  by  the  railroad  company,  "by  J.  C. 
Stanton,  general  superintendent  and  attorney  in  fact."  When 
this  deed  was  offered  in  evidence,  plaintiff  objected  to  its  ad- 
mission, "  because  there  was  no  evidence  showing  that  said  J. 
C.  Stanton  had  any  written  authority  to  execute  said  deed  ;  but 
the  court  allowed  it  to  go  to  the  jury  as  evidence,  under  the 
plea  of  the  statute  of  limitations  of  ten  years,  as  showing  claim 
of  title  by  the  defendants."  The  defendants  then  introduced 
said  Lemuel  J.  Standifer  as  a  witness,  "who  testified,  that  he 
had  acted  for  several  years  as  attorney  for  the  Alabama  and 
Chattanooga  Railroad  Company,  in  procuring  rights  of  way 
for  the  construction  of  their  road,  defending  damage  suits 
against  it,  prosecuting  trespassers  on  its  property,  and  procur- 
ing the  settlement  of  claims  for  and  against  it ;  that  on  the  7th 
July,  1871,  he  was  in  Chattanooga,  in  the  office  of  said  J.  C. 
Stanton,  who  was  the  general  superintendent  of  said  company, 
and  the  general  manager  of  its  business,  particularly  in  the 
construction  of  its  road ;  that  there  were  also  present  at  the 
time  six  of  the  stockholders  of  said  company,  there  being  only 
ten  stockholders  in  all ;  that  said  Stanton  then  and  there  stated, 
in  the  presence  of  said  stockholders,  that  he  'had  authority  to 
sell  the  lands  of  said  company,  and  to  execute  deeds  to  the 
same,  and  had  been  selling  and  conveying  the  lands  of  said 
company  for  some  time ;'  and  that  no  objection  or  dissent  was 
made  by  said  stockholders  to  this  statement  of  said  Stanton, 
nor  did  they  in  any  manner  question  the  authority  of  said  Stan- 
ton to  sell  and  convey  said  lands.  Witness  further  stated,  that 
said  Stanton  had  been  for  some  time  selling  said  lands,  and  ex- 
ecuting deeds  to  the  same,  all  up  and  down  the  line  of  said 
railroad,  from  one  terminus  to  the  other,  and  had  made  a  large 
number  of  sales  and  conveyances,  signing  and  executing  them 
as  said  deed  to  witness  was  signed  and  executed  ;  that  he  (wit- 
ness) had  never  heard  of  any  objection  to  the  authority  of  said 
Stanton  to  sell  said  lands  and  execute  deeds  to  the  same,  either 
from  said  railroad  company,  or  from  any  one  acting  for  it ; 
that  acting  under  these  facts,  and  under  the  powers  conferred 
on  said  railroad  company  by  said  act  approved  February  11th, 
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1870,  he  agreed  to  accept  said  deed  in  payment  for  his  said 
services,  which  said  raih-oad  company  was  then  due  him,  ren- 
dered and  performed  as  attorney  as  aforesaid,  but  paid  no 
money  for  said  deed,  and  promised  to  pay  none  ;  that  the  only 
consideration  for  said  deed  was  the  said  services  so  rendered  by 
him;  that  said  F.  P.  Stanton,  one  of  the  grantees  named  in 
said  deed,  was  a  son  of  said  J.  C.  Stanton,  and  neither  paid  nor 
promised  to  pay  anything  for  said  deed.''  This  was  all  the 
evidence  offered  as  to  the  execution  and  consideration  of  said 
deed  to  Standifer ;  and  the  defendants  also  proved  possession 
of  the  land  by  them,  from  the  date  of  their  deed  to  the  com- 
mencement of  this  suit. 

The  defendants  requested  the  following  charge  to  the  jury  : 
"If  the  jury  believe,  from  the  evidence,  that  the  deed  read  in 
evidence,  dated  the  Tth  July,  1871,  and  purporting  to  be 
signed  by  said  railroad  company,  by  J.  C.  Stanton  as  general 
superintendent  and  attorney  in  fact,  was  so  executed  on  that 
day,  in  payment  for  services  rendered  by  said  Lewis  J.  Stand- 
ifer to  said  railroad  company,  as  shown  in  his  testimony  ;  and 
that  said  Standifer,  on  the  28th  March,  1872,  executed  to  de- 
fendants the  said  deed  also  read  in  evidence ;  and  that  said 
deed  was  duly  recorded  in  said  county  on  the  12th  March, 
1873  ;  and  that  defendants  went  into  possession  of  said  lands 
under  said  deed,  and  have  continued  in  possession  of  the  same, 
exercising  acts  of  ownership,  and  claiming  the  land  as  their  own 
under  said  deed,  up  to  and  on  the  23d  February,  1876,  the  day 
on  which  the  General  Assembly  passed  the  said  act  read  in  evi- 
dence ;  then  the  State  confirmed  and  ratified  the  said  deed  to 
said  Standifer,  and  their  verdict  must  be  for  the  defendants." 
The  court  refused  this  charge,  with  others  asked  by  the  defend- 
ants, and  instructed  the  jury,  on  the  written  request  of  the 
plaintiffs,  that  they  must  ilnd  for  the  plaintiffs,  if  they  believed 
the  evidence.  The  defendants  excepted  to  the  charge  given, 
and  also  to  the  refusal  of  the  several  charges  asked,  and  they 
now  assign  these  rulings  as  error. 

Denson  &  DisQUE,  for  appellants. 

S.  F.  Rice,  contra.     (No  briefs  on  file.) 

SOMERVILLE,  J.— The  evidence  shows  a  QXess  prima  facie 
right  of  recovery  in  the  plaintiffs,  to  the  lands  sued  for,  unless 
the  defendants  have  succeeded  in  showing  a  better  title. 
Swann  &  Billups  v.  Lindsey,  70  Ala.  507  ;  Swa?in  (&  Billups 
V.  Larmore,  Ih.  555. 

The  defendants  seek  to  do  this  by  the  introduction  in  evi- 
dence of  a  deed,  purporting  to  be  the  deed  of  the  Alabama  and 
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Chattanooga  Railroad  Company,  which  is  shown  to  have  been 
executed  by  one  John  C.  Stanton,  as  general  superintendent, 
who  also  claimed  to  be  attorney  in  fact  of  said  railroad  com- 
pany. The  question  is,  Did  this  deed,  under  the  facts  of  this 
case,  convey  to  the  grantees  the  legal  title  to  the  lands? 

It  may  be  conceded,  that  the  Alabama  and  Chattanooga 
Railroad  Company  itself  had  the  lawful  right  to  convey  the 
lands,  in  accordance  with  the  act  of  Congress  under  which  they 
were  granted,  subject  to  the  trust  that  the  proceeds  of  sale 
should  be  appropriated  to  the  payment  of  the  first  mortgage 
bonds  of  the  company,  issued  to  the  State. — Acts  1869-70,  pp. 
89-90 ;  Swann  S  Billups  v.  Larmore^  supra.  The  whole 
case,  then,  is  reduced  to  an  inquiry  as  to  the  agent's  authority 
to  make  the  sale.  Was  John  C.  Stanton  the  attorney  in  fact 
of  the  railroad  company,  duly  authorized  by  them  to  make  the 
deed  ?  and,  if  so,  has  this  fact  been  established  by  proper  legal 
evidence  ? 

In  this  State,  all  conveyances  for  the  alienation  of  landsar  e 
required  to  be  written  or  printed  on  parchment  or  paper,  and 
must  be  signed  at  their  foot  by  the  grantor,  or  contracting 
party  ;  and  if  the  conveyance  is  made  by  an  agent,  he  is  re- 
quired by  statute  to  have  "a  written  authority." — Code  1876, 
§2145.  So,  every  contract  for  the  sale  of  lands,  which  is  re- 
quired by  our  Statute  of  Frauds  to  be  in  writing,  if  executed 
by  an  agent,  must  be  also  under  written  authority. — Code, 
§  2121.  It  is  manifest  that  no  body  corporate  can  appoint  an 
agent  to  convey  lands,  except  by  the  vote  of  its  directors,  or 
other  managing  board,  in  whom  the  power  to  sell  may  be  re- 
posed by  charter,  or  by  general  law. — Angell  &  Ames  Corp. 
(1 1th  ed.)  §  232  ;  Wood's  Field  on  Corp.  §  220  ;  Tenn.  (&c.  R. 
R.  Co.  V.  K  Ala.  Railioay  Co.,  73  Ala.  426.  The  defendants 
have  failed  to  produce  any  corporate  proceedings,  or  minutes, 
showing  the  appointment  of  Stanton  as  agent  of  the  railroad 
company,  with  authority  to  sell  and  convey  lands.  This  was 
the  best  and  only  legal  evidence  of  such  authority,  and,  in  the 
absence  of  it,  the  deed  from  Stanton  would  be  no  evidence  of 
title,  but  only  of  color  of  title  ;  and  it  was  properly  limited  by 
the  court,  in  its  legal  operation,  to  the  latter  purpose. 

It  is  insisted  that  the  Alabama  and  Chattanooga  Railroad 
Company  would  have  been  estopped  to  deny  the  authority  of 
Stanton,  because  they  were  cognizant  of  the  fact  that  he  was 
assuming  to  act  as  their  authorized  agent  in  making  sales  of 
their  lands  ;  that  he  was  impliedly  authorized  to  make  the  deed 
in  question,  because  thus  held  out  by  the  company  as  their 
agent ;  and  that  this  estoppel  must  operate  on  the  plaintiffs  who 
claim  through  privity  of  title  with  said  company.  It  is  also 
said,  that  the  company  ratified  the  act  of  Stanton,  even  if  it 
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was  unauthorized,  and  that  this  is  equivalent  to  a  prior  author- 
ity, and  operates  as  an  estoppel.  Whatever  force  there  may 
be  in  these  suggestions,  it  is  clear  that  they  could  create  no  in- 
terest in  the  grantees  of  the  deed,  except  a  mere  equitable  title  of 
which  a  court  of  law  will  take  no  notice  in  an  action  of  eject- 
ment, instituted  to  try  only  the  legal  title.  Equitable  estoppels 
of  this  character,  under  the  rule  established  in  this  State,  do 
not  operate  to  divest  the  legal  title  of  lands.  As  said  in  Kelly 
V.  Hendricks,  57  Ala.  193,  "in  a  court  of  law,  there  can  be  no 
estoppel  affecting  the  title  to  land,  which  is  not  in  writing; 
for,  at  law,  the  title  can  pass  only  by  writing." — Allen  v.  Kel- 
lam,  69  Ala.  442  ;  Hendricks  v.  Kelly,  64  Ala.  388  ;  Robert- 
son V.  Bradford,  70  Ala.  385. 

The  defendants  never  having  acquired  a  legal  title  to  the 
lands  in  controversy,  if  indeed  one  of  any  nature,  they  can  de- 
rive no  such  protection  from  the  act  of  February  23,  1876,  in- 
voked in  argument,  as  to  transmute  their  title  into  a  legal  one. 
Acts  1875-76,  pp.  130,  145.  Under  the  inflnence  of  section 
19  of  this  act,  the  deed  made  by  the  Governor  of  Alabama 
excepts  from  the  operation  of  the  conveyance  made  by  him  to 
the  plaintiffs,  Swann  &  Billups,  such  lands  as  had  been  '■^  sold 
by  said  railroad  company  under  the  authority  reserved  to  it  in 
said  act. of  the  11th  of  February,  1870,"  to  bona  Jide  pur- 
chasefs.  The  language  of  the  act  is,  that  "  the  titles  of  all  bona 
fide  purchasers  of  any  portions  of  said  lands,  acquired  under 
said  authority,  is  hereby  confirmed^  It  needs  no  argument  to 
show,  that  purchasers  in  good  faith  were  confirmed  only  in 
such  titles  as  they  had  acquired,  without  the  creation  of  any 
new  right  or  title. 

The  foregoing  considerations  are,  in  our  opinion,  fatal  to  any 
right  of  recovery,  in  this  action,  on  the  part  of  the  defendants, 
and  fully  justified  the  giving  of  the  general  charge  to  find  for 
the  plaintiffs  if  the  jury  believed  the  evidence. 

If,  moreover,  the  proof  had  showed  an  authority  on  the  part 
of  John  C.  Stanton  to  make  sales  of  these  lands  granted  by 
Congress  under  the  acts  of  June  3,  1856,  and  of  April  10, 
1869,  we  would  be  strongly  inclined  to  hold  that  no  such  sale 
could  be  made  except  for  cash  or  its  equivalent,  and  that  it 
could  not  be  made  to  pay  the  ordinary  debts  of  the  company, 
as  attempted  in  this  case.  The  railroad  company  claimed  the 
power  to  sell  solely  under  the  act  of  February  11th,  1870,  passed 
by  the  General  Assembly  of  this  State.  A  proviso  attached  to 
this  power  declared,  that  "  the  proceeds  of  said  sales  shall  be 
appropriated  to  the  payment  "  of  certain  mortgage  bonds  of  the 
company,  which  were  issued  to  the  State. — Acts  1869-70,  sec. 
1,  p.  90.  A  trust  was  thus  created  in  the  purchase-money  ac- 
cruing from  such  sales,  which  could  not  be  diverted  to  any  other 
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use  or  purpose  than  that  specified.  The  only  consideration  of 
the  deed  made  by  Stanton  is  shown  to  have  been  professional 
services  rendered  by  Standifer,  one  of  the  grantees,  as  attorney 
for  the  company.  He  was  charged  with  a  knowledge  of  the 
law,  which  authorized  such  sale  only  for  a  consideration  which 
could  be  utilized  for  the  payment  of  the  mortgage  debt  due  the 
State  ;  and  this,  it  would  seem,  would  be  sufficient  to  vitiate 
the  conveyance,  because  it  was  made  on  a  consideration  clearly 
not  authorized,  and  in  contravention  of  the  statute. 
The  judgment  must  be  afiirmed. 

Clopton,  J.,  not  sitting. 


Reynolds  v,  Collins. 

Attachment  against  Foreign  Corporation  /   Contest  with  As- 
signee as  Claimant. 

1.  Defects  available  to  garnishee,  or  to  assignee  as  claimant. — When 
the  attachment  is  regular,  and  issued  by  a  proper  officer,  defects^  in  the 
garnishment,  or  in  the  service  thereof,  are  waived  by  the  garnishee,  if 
he  appears  and  answers  without  objection  ;  and  being  thus  waived  by 
him,  an  assignee  or  claimant  of  the  fund  admitted  to  be  in  his  hands, 
beintr  brought  in  by  notice,  can  not  take  advantage  of  such  defects  or 
irregularities. 

2.  Ans'irer  of  garnishee  ;  admissibility  as  evidence  against  claimant. 
Although  the  answer  of  the  garnishee,  admitting  a  fund  in  his  hands 
belonging  to  the  debtor,  may  not  be  necessary  evidence  on  the  trial  of 
a  contest  with  a  claimant  of  the  fund,  yet  its  admission  as  evidence 
against  him  can  not  injure  him. 

3.  Proof  of  agency. — As  a  general  rule,  the  fact  of  agency  can  not  be 
established  by  proof  of  the  acts  of  the  professed  agent,  in  the  absence 
of  evidence  tending  to  show  the  principal's  kno\\'ledge  of  such  acts,  or 
assent  to  them;  yet,  where  the  acts  are  of  such  character,  and  so 
continuous,  as  to  justify  a  reasonable  inference  that  the  principal  had 
•knowledge  of  them,  and  would  not  have  permitted  them  if  unauthorized, 
the  acts  themselves  are  competent  evidence  of  the  agency. 

4.  Same;  by  corporation. — Record  or  written  evidence  of  the  appoint- 
ment of  a  bank  cashier,  or  other  agent  of  a  corporation,  is  not  required  ; 
it  may  be  inferred  from  an  adoption  or  ratification  of  his  acts,  as  in  the 
ease  of  a  natural  person. 

5.  Assignment  for  benefit  of  creditors;  what  passes  by. — An  assignment 
for  the  benefit  oi'  creditors,  conveying  all  of  the  debtor's  "goods  and 
chattels,  bonds,  notes,  books,  accounts,  claims,  demands,  choses  in  ac- 
tion, judgments,  evidences  of'debt,  and  property  of  every  name  and  na- 
ture whatever,"  passes  to  the  assignee  money  in  the  hands  of  the 
sheriff  collected  under  execution. 

6.  Same;  proof  of  consideration. — In  a  contest  between  an  attaching 
creditor  and  the  trustee  in  an  assignment  for  the  benefit  of  creditors, 
there  being  no  proof  of  actual  fraud  in  the  execution  of  the  assignment, 
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and  the  debt  of  the  attaching  creditor  not  then  being  in  existence,  the 
recitals  of  the  a.ssignment,  as  to  the  existence  of  debts,  are  sufficient  to 
sustain  it;  but,  if  the  debt  of  the  attaching  creditor  was  antecedent  and 
existing,  the  existence  of  debts  must  be  shown  by  the  assignee  by  evi- 
dence other  than  the  recitals  of  the  assignment,  and  the  existence  of  other 
debts  than  that  of  the  attaching  creditor  must  be  proved. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  John  II.  Collins,  against  the 
Bank  of  Rome,  Georgia,  a  foreign  corporation  ;  was  founded 
on  a  certificate  of  deposit  for  $873.58,  signed  by  the  defend- 
ant's cashier,  which  was  dated  March  16,  1880 ;  and  was  com- 
menced by  original  attachment,  sued  out  before  a  justice  of 
the  peace,  on  the  6th  July,  1881,  on  the  ground  of  the  defend- 
ant's non-residence.  The  writ  of  attachment  was  directed  to 
the  sheriff,  but  the  justice  of  the  peace  indorsed  on  it  an  order 
requiring  the  constable  of  "beat  No.  3"  to  execute  and  return 
it ;  the  order  reciting  that  plaintiff's  attorney  had  made  atfida- 
vit  before  the  magistrate,  "that  there  is  danger  of  losing  the 
debt  for  which  this  attachment  is  sued  out,  unless  the  process 
is  executed  by  a  constable,  and  that  the  amount  of  the  debt 
does  not  exceed  the  amount  of  the  constable's  bond  ;"  and  the 
writ  was  executed  by  the  constable,  by  summoning  John  S. 
Daniel  as  garnishee.  The  garnishee  appeared  at  the  return 
term  of  the  writ,  and  filed  an  answer,  admitting  that  he  had  in 
his  hands,  at  the  time  the  garnishment  was  served  on  him,  the 
sum  of  $2,142.50,  which  he  had  collected  under  execution  in 
favor  of  said  defendant,  the  Bank  of  Rome,  and  further  stated 
that  the  money  was  claimed  by  John  H.  Reynolds,  as  assignee 
of  said  bank.  Thereupon,  said  Reynolds  appeared,  and  an 
issue  was  formed  between  him  and  the  attaching  creditor  ;  and 
on  the  trial  of  this  issue  a  bill  of  exceptions  was  reserved  by 
the  claimant,  which  states  the  matters  now  assigned  as  error  in 
this  court. 

The  plaintiff  offered  in  evidence  the  writ  of  attachment, 
with  the  several  indorsements  thereon,  and  the  aflfidavits  on 
which  it  was  issued  and  served.  "To  the  introduction  of  said 
writ  as  evidence,  and  said  indorsements  thereon,  the  claimant 
objected,  because  it  is  void  in  law  as  to  the  service,  having  been 
served  on  the  sheriff  by  a  constable,  and  because  the  amount 
sued  for  exceeds  the  constable's  bond ;  which  objections  the 
court  overruled,  and  permitted  said  writ  and  indorsements  to 
be  read  to  the  jury  ;  to  which  action  of  the  court  the  claimant 
excepted."  The  plaintiff  then  offered  in  evidence  the  answer 
of  the  garnishee,  and  the  claimant  objected  to  its  admission, 
"because  the  same  is  irrelevant  and  illegal,  and  because  it  re- 
cites the  fact  that  a  part  of  the  sum  in  the  hands  of  the  gar- 
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nishee  was  claimed  by  plaintiff  ;"  which  objections  the  court 
overruled,  and  the  claimant  excepted.  The  plaintiff  then  of- 
fered in  evidence  liis  certificate  of  deposit,  on  which  his  action 
was  founded,  and  which  was  signed  by  "«/.  S.  I^ancher, 
cashier ;"  but  the  court,  on  objection  by  the  claimant,  required 
preliminary  proof  of  said  Pancher's  handwriting,  and  of  the 
fact  that  he  was  the  cashier  of  the  defendant  bank  at  the  date 
of  the  certificate.  The  plaintiff"  then  introduced  two  witnesses, 
each  of  whom  testified  that  the  signature  to  the  certificate  was 
in  the  handwriting  of  said  Pancher;  that  he  was  at  that  time 
acting  as  the  cashier  of  said  bank,  and  that  they  had  done  busi- 
ness with  him  at  the  bank  in  that  capacity.  The  claimant  ob- 
jected to  each  part  of  this  evidence,  on  the  ground  that  there 
was  higher  and  better  evidence  of  the  appointment  of  a  cashier, 
and  because  the  fact  of  agency  could  not  be  proved  by  the  acts 
of  the  person  assuming  to  act  as  agent ;  and  he  duly  excepted 
to  the  overruling  of  each  of  his  objections,  and  to  the  admis- 
sion of  the  certificate  as  evidence. 

The  claimant  then  introduced  the  deed  of  assignment  to  him, 
which  was  dated  the  25th  March,  1881,  and,  after  reciting  the 
indebtedness  of  the  bank  to  sundry  persons,  and  its  inability 
to  pay  in  full,  conveyed  all  its  property,  of  every  kind,  to  said 
assignee  for  the  benefit  of  its  creditors  ;  also,  the  judgment  in 
favor  of  the  bank  under  which  the  sheriff  collected  the  money 
in  his  hands  as  garnishee,  and  the  decision  of  the  Supreme 
Court  of  (leorgia  in  the  case  of  Seap  v.  Bank  of  Rome^  as 
reported  in  66  Geo.  609-17,  in  which  it  was  held  that  the  State 
had  a  prior  lien  over  other  creditors  on  the  assets  of  said  bank. 
This  evidence  was  admitted  without  objection,  and  the  plain- 
tiff then  introduced,  in  rebuttal,  the  charter  incorporating  said 
Bank  of  Pome,  which  was  approved  March  2d,  1874,  and 
which  was  admitted  as  evidence  against  tlie  objection  and  ex- 
ception of  the  claimant.  "This  being  all  the  evidence,"  the 
court  charged  the  jury,  on  the  written  request  of  the  plaintiff", 
that  they  must  find  for  him  if  they  believed  the  evidence.  The 
claimant  excepted  to  this  charge,  and  he  now  assigns  it  as 
error,  with  the  other  rulings  to  which  he   reserved  exceptions. 

T.  L.  Burnett,  and  Watts  &  Son,  for  appellant. 

Savage,  Matthews  &  Daniel,  contra. 

CLOPTON,  J. — It  is  insisted  that  the  attachment  is  void, 
because  the  writ  of  garnishment,  the  service  of  which  consti- 
tutes the  levy,  was  served  on  the  sheriff  by  a  constable,  instead 
of  by  the  coroner.  The  writ  of  attachment  is  regular  on  its 
face,  and  was  issued  by  an  officer  having  jurisdiction,  and  the 
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statutory  affidavit  preliminary  to  its  levy  by  a  constable,  was 
made.  If  it  be  conceded  that  the  service  is  defective  and  ir- 
regular, the  garnishee,  by  appearing  and  answering  without 
objection,  waived  whatever  defect  or  irregularity  there  may 
have  been  in  the  garnishment  proceeding,  or  in  the  mode  of 
service.  The  garnishment,  being  merely  auxiliary  and  inci- 
dental to  the  suit  by  attachment,  is  not  involved  in  the  issue 
between  the  garnisheeing  creditor  and  the  claimant ;  and  he 
can  not  avail  himself  of,  or  inquire  into  any  mere  defects  or 
irregularities  in  the  original  proceedings. —  Winslowv.  Bracken^ 
57  Ala.  368  ;  Betancourt  v.  Eherlin,  71  Ala.  461. 

There  was  no  error  in  allowing  the  answer  of  the  garnishee 
to  be  read  in  evidence.  Thougli  it  may  not  have  served  to 
elucidate  the  issue  being  tried,  it  disclosed  the  fund  in  contro- 
versy, which  was  the  subject-matter  of  the  trial,  and  the  basis 
of  the  contest.  It  does  not  appear  from  the  answer  that  the 
plaintiff  asserted  any  claims  to  the  money  in  the  hands  of  the 
sheriff,  other  than  under  the  Hen  created  by  the  levy  of  the 
attachment.  While  its  introduction  as  evidence  may  not  have 
been  necessary,  and  the  court  would  have  referred  to  it  in  en- 
tering judgment,  whether  of  discliarge  or  of  condemnation,  we 
can  not  see  that  it  could  have  worked  any  injury  to  the 
claimant. 

It  is  a  general  rule,  that  agency  can  not  be  established  by 
proof  of  the  more  acts  of  the  professed  agent,  in  the  absence 
of  any  evidence  tending  to  show  the  principal's  knowledge  of, 
or  assent  to  such  acts ;  but,  if  they  are  of  such  nature,  and  so 
continuous,  as  to  justify  a  reasonable  inference  that  the  princi- 
pal knew  of  them,  and  would  not  have  permitted  them  if  un- 
authorized, the  acts  are  competent  evidence  of  agency,  to  be 
submitted  to  the  jury. — Bradford  v.  Barclay,  39  Ala.  33 ; 
Gimon  v.  Terrell,  38  Ala.  208.  The  acts  of  Pancher  as 
cashier,  done  openly  and  continuously  at  the  bank's  principal 
place  of  business,  fall  within  the  rule.  The  evidence  of  them 
was  properly  admitted,  and,  if  believed  by  the  jury,  is  sufficient, 
in  the  absence  of  countervailing  proof,  to  charge  the  principal 
with  knowledge  and  assent,  and  to  show  his  authority  as  cashier 
to  issue  the  certificate  of  deposit.  His  signature  was  proved. 
Record  or  written  evidence  of  his  election  or  appointment  by 
the  directory,  or  the  corporation,  is  not  required.  The  same 
presumptions  of  ratification  or  adoption  exist  in  the  case  of  a 
corporation,  as  of  a  natural  person. — Bates  v.  Bank  of  Ala.,  2 
Ala.  452  ;  A.i&  T.  R.  R.  R.  Co.  v.  Kidd,  29  Ala.  221 ;  Ala. 
G.  So.  R.  R.  Go.  V.  Hill,  76  Ala.  303. 

On  the  appearance  of  the  claimant,  in  obedience  to  the  no- 
tice issued  to  him,  he  is  required  to  propound  his  claim  in 
writing,  under  oath,  on  which  the  garnisheeing  creditor  must 
7 


98  SUPREME  COURT  fDec.  Term, 

[Reynolds  v.  Collins.] 

take  issue.  The  claimant  claims  title  to  the  money  in  contro- 
versy under  an  assignment  from  the  debtor,  the  Bank  of  Rome, 
the  validity  of  which  he  affirms,  and  the  burden  of  establish- 
ing it  rests  on  him. —  Clark  c&  Coleman  v.  Feu\  62  Ala.  243. 
The  assignment  is  for  the  benefit  of  the  creditors  of  the  bank, 
with  snch  preference  as  is,  or  may  be  allowed  by  law,  and  is 
general,  conveying  all  its  property,  real  and  personal,  including 
"all  the  goods  and  chattels,  bonds,  notes,  books,  accounts, 
claims,  demands,  choses  in  action,  judgments,  evidences  of  debt, 
and  property  of  every  name  and  nature  whatever."  The  terms 
are  comprehensive  enough  to  embrace  the  indebtedness  in- 
volved in  the  issue.  The  assignment  was  executed  March  25, 
1881,  and  the  garnishment  was  served  July  6,  1881. 

The  assignment,  though  general,  like  every  other  conveyance 
or  transfer,  must  be  founded  on  a  valuable  consideration,  to 
impart  to  it  validity  against  existing  creditors.  The  existence 
of  debts  is  a  sufficient  consideration  for  this  purpose.  In  a 
contest  between  the  attaching  creditor  and  the  assignee  of  the 
debtor,  the  answer  of  the  garnishee  admitting  indebtedness, 
the  assignee  stands  in  the  condition  of  a  claimant  in  a  trial  of 
the  right  of  property,  after  the  plaintiff  in  execution  has  intro- 
duced evidence  showing^  that  the  property  once  belonged  to 
the  execution  debtor.  It  is  incumbent  on  him  to  show  that 
his  right  to  the  attached  fund  is  superior  to  the  lien  ^f  the  at- 
taching creditor.  In  the  absence  of  evidence  of  the  creditor's 
debt  being  antecedent  to  the  making  of  the  assignment,  and  in 
the  absence  of  evidence  of  actual  fraud,  the  assignee's  superi- 
ority of  right  is  shown  by  proof  of  its  legal  and  authorized  ex- 
ecution, ante-dating  the  levy  of  the  attachment.  In  such  case, 
the  recitals  of  the  assignment  are  evidence,  prima  facie,  of  a 
sufficient  consideration.  And  even  if  it  were  voluntary,  it  has 
the  same  force  and  effect  between  the  parties,  and  is  operative 
against  strangers  who  have  no  interest,  and  no  right  to  impeach 
its  validity,  as  if  supported  by  a  valuable  consideration. 

The  plaintiff,  however,  established  the  existence  of  his  debt, 
prior  to  the  execution  of  the  assignment.  A  general  assign- 
ment for  the  equal  benefit  of  all  the  creditors  of  the  assignor 
is  favored  in  law,  as  effecting  the  desideratum  of  equality 
among  creditors.  But  a  general  assignment  may  be  fraudulent 
and  collusive.  A  valid  affd  hona  fide  assignment  only  can  avail 
to  defeat  the  rights  of  the  attaching  creditor.  When  the  plain- 
tiff proved  that  he  was  an  antecedent  and  existing  creditor  at 
the  time  of  the  making  of  the  assignment,  its  consideration  be- 
came an  essential  element  of  its  validity  as  against  him,  and  in- 
dispensable to  a  right  or  title  superior  to  his  lien  acquired  by 
process  of  law.  The  onus  was  cast  on  the  claimant  to  show, 
not  only  authorized  execution,  but  also  that  it  was  founded  on 
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a  valuable  consideration — the  existence  of  real  debts  due  by  the 
bank. — Simerson  v.  Br.  Bank.,  12  Ala.  205 ;  Maker  v.  Brown, 
2  La.  492. 

The  debt  of  the  plaintiff,  on  which  the  attachment  issued, 
being  a  precedent  debt,  the  recitals  of  the  assignment,  as  to  the 
consideration  and  the  existence  of  debts,  are  not  evidence 
thereof;  they  must  be  proved  by  other  evidence.  The  only 
debt  against  the  bank,  of  which  there  was  any  evidence,  is  the 
demand  of  the  plaintiff :  and  it  is  insisted  that  this  is  a  suffi- 
cient consideration  to  sustain  the  assignment.  The  assignment 
liaving  been  voluntarily  executed  by  the  debtor,  the  plaintiff 
had  the  right  of  election  to  accept  its  provisions,  or  to  assert* 
his  rights  independently.— //«^(?Ae^^  v.  Blanton,  72  Ala.  423. 
By  resorting  to  legal  process  to  enforce  the  collection  of  his 
claim  out  of  the  assets  of  the  bank,  he  elected  to  assert  his  rights 
independent  of  the  assignment ;  and  if  his  be  the  only  debt, 
the  consideration  of  the  assignment  fails,  and  it  can  not  be  used 
to  defeat  the  independent  assertion  of  his  rights ;  for  such  use, 
if  successful,  would  be  tantamount  to  a  compulsory  acceptance 
of  its  provisions. 

There  is  no  question,  that  debts  due  by  the  debtor  constitute 
a  valuable  consideration  for  an  assignment  of  all  his  property 
for  the  benefit  of  his  creditors ;  but,  as  the  right  of  the  claim- 
ant depended  wholly  and  exclusively  on  the  validity  of  the  as- 
signment, and  as  no  evidence  was  introduced  or  offered  tending 
to  show  any  debt  other  than  the  plaintiff's,  the  court  was  au- 
thorized, on  the  evidence,  to  give  the  affirmative  charge  in 
favor  of  the  plaintiff. 

We  discover  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


T^hitfleld  v.  Riddle. 

Creditors'  Bill  in  Equity  for  Settlement  of  Insolvent   Estate, 
and  Condemnation  of  Equitable  Assets. 

1.  Cross-bill. — A  cross-bill  is  in  its  nature  defensive,  and  its  subject 
and  purpose  must  be  germane  to  the  original  bill ;  nor  can  it  bring  in 
new  matter  entirely  foreign,  except,  perhaps,  in  cases  of  set-ofi"  against 
an  insolvent  complainant. 

2.  Ratification  of  assumed  agency. — Affirmance  of  an  assumed  agency 
in  the  disposition  of  pi'operty,  when  made  with  full  knowledge  of  the 
facts,  is  a  single  act  ;  and  when  a  party  has  once  ratified  such  transac- 
tion, he  can  not  afterwards  be  heard  to  disaffirm  it,  when  it  turns  out 
different  from  his  expectations. 
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3.  WlieJi  mortgagee  is  purchaser  for  value,  and  entitled  to  protection. 
When  a  mortgage  is  given  to  secure  an  antecedent  debt  which  is  ex- 
tended, and  another  debt  contemporaneously  contracted,  the  mortgagee 
is  a  purchaser  for  value  ;  and  he  is  entitled,  as  a  bona  fide  purchaser,  to 
protection  against  any  trust  or  fraud  on  the  part  of  the  mortgagor  in  the 
acquisition  of  the  mortgaged  lands,  of  which  he  had  no  actual  notice, 
nor  knowledge  of  facts  sufficient  to  charge  him  with  constructive  notice. 

4.  Constructive  notice,  as  implied  from  recitals  of  deed. — Where  the 
mortgagor's  deed  from  his  vendor  shows  that  the  legal  title  to  the  lands 
is  in  the  heirs  of  a  decedent,  from  whose  administrator  said  vendor  pur- 
chased, and  that  a  part  of  the  purchase-money  is  still  unpaid,  the  mort- 
gagee is  chargeable  with  notice  of  the  heirs'  right  to  enforce  a  lien  on 
the  land,  and  can  not  claim  protection  against  them  ;  but  these  recitals 
would  not  charge  him  with  notice  of  any  fraud  in  the  transaction  be- 

j  tween  the  mortgagor  and  his  vendor  by  which  the  lands  were  acquired. 

5.  Lis  pendens,  as  constructive  notice. — Lis  pendens  is  constructive  no- 
tice only  while  the  suit  is  pending,  and  does  not  affect  a  purchaser  from 
one  of  the  parties  after  the  termination  of  the  suit. 

6.  Constructive  notice,  as  implied  from  records  and  papers  in  matter  of 
insolvent  estate. — The  mortgagor  having  been  bound  as  surety  on  his 
vendor's  notes  for  the  purchase-money,  and,  on  his  subsequent  purchase 
of  the  lands,  assuming  the  payment  of  these  notes,  but  afterwards  filing 
the  paid  notes  as  claims  against  the  insolvent  estate  of  his  deceased 
vendor;  the  records  and  papers  relating  to  that  estate,  showing  no  con- 
troversy or  proceeding  of  any  kind  in  reference  to  the  land,  do  not  charge 
the  mortgagee  with  constructive  notice  of  any  fraud  on  the  part  of  the 
mortgagor  as  against  the  creditors  of  the  insolvent  estate. 

7.  Sale  under  mortgage,  on  credit,  instead  of  cash. — The  fact  that  a  sale 
under  a  power  in  a  mortgage  was  made  on  credit,  instead  of  for  cash, 
would  benefit  the  mortgagor  and  all  persons  interested  in  the  estate, 
and  would  be  no  reason  for  avoiding  the  sale,  when  it  is  not  shown  that 
the  agreement  was  calculated  to  forestall  rival  bidders,  nor  that  the 
property  brought  less  than  its  market  value. 

8.  Sub-purchase  ivith  notice,  from  mortgagee  without  notice. — When  a 
mortgagee  occupies  the  position  of  a  bo7m  fide  purchaser  for  value  with- 
out notice,  a  purchaser  at  a  sale  under  the  mortgage  is  equally  entitled 
to  protection,  notwithstanding  public  notice  of  an  adverse  claim  is  given 
at  the  sale. 

Appeals  from  the  Chancery  Court  of  Marengo. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  original  bill  in  this  case  was  filed  on  the  27th  January, 
1879,  by  Gains  Whitfield,  as  a  creditor  of  the  insolvent  estate 
of  Nathaniel  W.  Riddle,  deceased,  on  behalf  of  himself  and  all 
other  creditors  of  said  estate,  against  Archibald  A.  J.  Riddle 
individually  and  as  administrator  of  said  estate,  and  against  sev- 
eral other  persons  ;  and  sought,  principally,  the  removal  of  the 
settlement  of  said  estate  from  the  Probate  Court,  and  the 
condemnation  and  sale  of  a  tract  of  land,  described  as  the 
"Mitchell  place,"  for  the  satisfaction  of  the  debts  of  the  estate. 
The  tract  of  land,  which  contained  over  two  thousand  acres, 
was  bought  by  said  N.  W.  Riddle,  in  May,  1860,  at  a  sale 
made  by  R.  T.  Dade  as  the  administrator  of  the  estate  of  Jacob 
Mitchell,  deceased  ;  the  agreed  price  being  $59,000,  for  which 
he  executed  his  seven  notes,  with  said  A.  A.  J.  Riddle  and 
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others  as  his  sureties.  In  January,  1862,  K  W.  Eiddle  con- 
veyed said  tract  of  land,  with  a  dwelling  house  in  the  town  of 
Linden,  and  other  property,  to  said  A.  A.  J.  Riddle,  who  was 
his  brother,  on  a  recited  consideration  of  $50,000  ;  the  latter 
assuming,  as  the  deed  stated,  the  payment  of  the  unpaid  notes 
due  to  Mitchell's  estate.  This  deed  was  dated  January  1st, 
1862,  but  was  not  proved  or  recorded  until  December,  1865. 
N.  W.  Riddle  died  in  1866,  leaving  several  of  the  notes  due  to 
the  Mitchell  estate  still  unpaid.  Letters  of  administration  on 
his  estate  were  duly  granted  to  one  W.  M.  Johnson,  and  on 
his  death  letters  of  administration  de  bonis  non  were  granted 
to  said  A.  A.  J.  Riddle,  by  whom  the  estate  was  reported  in- 
solvent ;  and  it  was  so  declared  on  the  17th  February,  1868. 
The  complainant's  debt  was  evidenced  by  a  promissory  note, 
dated  April  3d,  1863,  on  which  he  brought  suit  against  said 
Johnson  as  administrator,  and  recovered  judgment  against  the 
administrator  de  honis  non  in  May,  1875  ;  and  this  was  duly 
certified  and  filed  as  a  claim  against  the  insolvent  estate.  A. 
A.  J.  Riddle  paid  $40,071  in  compromise  of  the  notes  due  to 
the  estate  of  Mitchell,  and  on  the  12th  February,  1867,  filed  a 
claim  against  the  estate  of  said  T^.  W.  Riddle,  alleging  that  he 
paid  the  amount  as  surety  for  said  N.  W.  Riddle. 

In  April,  1868,  A.  A.  J.  Riddle  filed  a  bill  in  the  Chancery 
Court  of  said  county,  against  the  executrix  of  the  last  will  and 
testament  of  said  Robert  T.  Dade,  the  heirs  at  law  of  said 
Jacob  Mitchell,  and  said  W,  M.  Johnson  as  administrator  of 
the  estate  of  N.  W.  Riddle  ;  setting  up  his  conveyance  from 
N.  W.  Riddle,  alleging  his  payment  of  the  notes  for  the  pur- 
chase-money of  the  land  due  to  Mitchell's  estate,  and  praying 
that  the  legal  title  to  the  lands  might  be  vested  in  him  by  the 
decree  of  the  court.  Afterwards,  Johnson  having  ceased  to 
be  administrator  of  said  Riddle's  estate,  and  A.  A.  J.  Riddle 
having  been  appointed  administrator  de  honis  non,  the  suit 
was  revived  against  the  latter  as  such  administrator ;  and  by 
consent,  the  bill  having  been  dismissed  as  to  Mitchell's  heirs, 
a  decree  was  renderedin  favor  of  the  complainant,  vesting  in 
him  all  the  title  to  the  lands  theretofore  vested  in  the  execu- 
trix and  widow  of  said  Dade,  and  declaring  that  he  was  en- 
titled to  the  rents  which  had  accrued  after  the  1st  January, 
1866,  and  was  not  accountable  to  the  estate  of  N.  W.  Riddle 
for  such  rents.  This  decree  was  rendered  in  June,  1869,  and 
said  Riddle  was  then  in  possession  of  the  lands.  Being  indebted 
to  John  A.  Winston  &  Co.,  commission-merchants  in  Mobile, 
and  to  Joel  W.  Jones  &  Co.,  their  successors  in  business,  said 
A.  A.  J.  Riddle  conveyed  said  lands,  with  two  other  tracts, 
by  mortgage,  or  deed  of  trust,  to  said  Joel  W.  Jones  as  trus- 
tee, to  secure  said  indebtedness,  the  repayment  of  advances  to 
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be  made  by  said  Joel  W.  JoDes  &  Co.,  and  the  reimbursement 
of  certain  moneys  which  they  assumed  to  pay  for  said  Riddle. 
Tiiis  conveyance  was  dated  the  15th  June,  1872,  and  was  duly 
admitted  to  record  on  the  same  day,  on  proof  by  one  of  the 
subscribing  witnesses.  The  indebtedness  secured  by  it  aggre- 
gated over  $15,000,  consisting  of  the  two  debts  past-due  (about 
$5,000),  the  advances  to  be  supplied  ($2,500),  and  the  debts 
assumed,  over  $7,500  ;  and  it  contained  a  stipulation  author- 
izing the  trustee  to  sell  the  lands,  for  cash,  if  default  should 
be  made  in  the  payment  and  satisfaction  of  the  secured  liabili- 
ties, on  or  before  the  1st  January,  1873.  Winston  Jones  and 
John  A.  DePras  were  partners  in  business  with  said  Joel  W. 
Jones,  and  continued  the  business  after  his  death  under  the 
name  of  Jones  &  DePras;  and  in  April,  1878,  said  Winston 
Jones  having  been  appointed  trustee  in  the  stead  of  Joel  W. 
Jones,  he  sold  the  lands  under  the  power  contained  in  the 
mortgage,  at  the  price  of  $10,500 ;  S.  P.  Tate  and  D.  L.  Mor- 
gan becoming  the  purchasers,  each  of  whom  had  married  a 
daughter  of  said  N.  W.  Riddle,  deceased. 

Winston  Jones  and  DePras,  as  surviving  partners,  and  Tate 
and  Morgan,  were  made  defendants  to  the  bill,  with  said  A.  A, 
J.  Riddle.  The  bill  alleged  that  said  conveyance  by  N.  W.  to 
A.  A.  J.  Riddle  embraced  substantially  all  of  the  property  the 
former  possessed  ;  "that  said  deed  bears  on  its  face  manifest 
evidence  of  fraud  against  creditors  ;"  that  it  was  "not  a  bona 
fide  transaction,  nor  founded  upon  any  valuable  consideration, 
but  was  in  furtherance  of  some  secret  scheme,  which  can  only 
be  surmised,"  and  that  it  "was  intended  by  the  said  N.  W.  and 
A.  A.  J.  Riddle  to  preserve  the  property  of  the  said  N.  W. 
for  his  children."  The  bill  alleged,  also,  that  the  proceedings 
in  the  said  chancery  suit,  in  which  said  A.  A.  J.  Riddle  ob- 
tained a  decree  vesting  in  him  the  legal  title  to  the  lands,  were 
procured  by  fraud,  and  ought  not  to  conclude  the  rights  of 
complainant  and  other  creditors  of  said  N.  W.  Riddle's  estate, 
who  had  no  notice  of  the  proceedings  ;  that  said  A.  A.  J. 
Riddle,  as  administrator,  had  a  full  and  complete  defense  to 
that  suit ;  and  that  the  money  paid  by  him  on  the  notes  for 
purchase-money  due  to  said  Mitchell's  estate  was  in  fact  assets 
of  said  N.  W.  Riddle's  estate,  which  said  W.  M.  Johnson,  the 
administrator,  had  allowed  to  go  into  his  hands  because  he  was 
SJirety  on  said  Johnson's  administration  bond.  It  was  alleged, 
also,  that  Joel  W.  Jones,  Winston  Jones  and  DePras,  through 
whose  business  house  in  Mobile  all  payments  on  account  of 
the  lands  were  made,  "had  notice  of  all  the  facts  connected 
with  said  purchase,  and  particularly  of  the  equities  set  up  in 
this  bill,  before  the  execution  of  said  deed  of  trust  to  J.  W. 
Jones,  or  their  knowledge  of  events  in  relation  to  said  purchase 

Vol.  Lxxvia. 


1884.]  OF  ALABAMA.  103 

[Whitfield  V.  Riddle.] 
was  such  as  should  have  put  them  on  inquiry  as  to  the  fraud 
practiced  by  said  A.  A.  J.  Riddle,  and,  if  they  had  prosecuted 
that  inquiry  by  scrutinizing  the  proceedings  in  said  chancery 
suit,  they  would  have  perceived  the  fraud ;"  that  the  sale 
under  the  power  in  the  mortgage,  at  which  Tate  and  Morgan 
became  the  purchasers,  was  contrary  to  the  provisions  of  the 
mortgage,  which  required  a  sale  for  cash  ;  that  they  bought 
with  full  knowledge  of  the  complainant's  rights,  of  which 
public  notice  was  given  at  the  sale,  and  that  they  had  paid  no 
part  of  the  purchase-money. 

On  these  facts  and  allegations,  the  bill  prayed  that  the  decree 
in  the  chancery  suit  be  declared  fraudulent  and  void  as  against 
the  creditors  of  the  estate  of  N.  W.  Riddle,  and  vacated  and 
set  aside,  or  that  A.  A.  J.  Riddle  be  decreed  to  hold  the  legal 
title  to  the  said  lands  in  trust  for  the  creditors  of  said  estate  ; 
that  the  deed  of  trust  to  Jones  be  declared  void,  and  the  sale 
to  Tate  and  Morgan  set  aside ;  that  the  lands  be  held  and 
treated  as  assets  of  N.  W.  Riddle's  estate,  and  be  sold  under 
the  decree  of  the  court,  and  that  the  settlement  of  said  estate 
be  removed,  if  necessary,  into  said  Chancery  Court. 

An  answer  to  the  bill  was  tiled  by  Jones  and  DePras,  in 
which  they  denied  all  notice  or  knowledge  on  their  part  of  any 
fraud  in  the  transactions  between  N.  W.  and  A.  A.  J.  Riddle, 
or  of  any  defect  in  the  latter's  title  to  the  land,  and  claimed  to 
be  purchasers  for  valuable  consideration  without  notice.  An 
answer  was  also  filed  by  Riddle,  denying  the  charges  of  fraud 
in  the  transactions  between  himself  and  said  N.  W.  Riddle, 
and  denying  the  right  of  complainant,  a  subsequent  creditor, 
to  impeadi  the  conveyance  to  him  by  said  ]^.  W.  Riddle  ;  as- 
serting that  the  conveyance  was  only  a  family  arrangement  be- 
tween him  and  his  brother,  entered  into  when  the  latter  was 
about  entering  into  the  Confederate  army,  and  intended  to  pro- 
vide against  the  contingency  of  his  death,  he  then  owing  no 
debts  except  for  the  purchase-money  of  the  land,  the  payment 
of  which  was  assumed  by  respondent,  and  never  having  paid 
respondent  for  the  house  and  lot  in  Linden  in  which  he  resided, 
and  which  was  also  conveyed  by  the  deed  ;  and  asserting  that 
the  claim  for  the  purchase-money  paid  was  filed  against  N,  W. 
Riddle's  estate,  and  the  chancery  suit  was  instituted  and  pros- 
ecuted, under  the  advice  of  counsel  to  whom  all  the  facts  were 
disclosed.  He  also  filed  a  cross-bill,  in  which  he  alleged,  among 
other  things,  that  in  the  summer  of  1877,  in  consequence  of 
ill  health,  his  mental  faculties  became  deranged,  and  he  was 
sent  to  an  insane  asylum  in  Atlanta,  Georgia,  where  he  was 
confined  until  the  spring  of  1878  ;  that  he  did  not  recover  his 
mental  capacity  until  December,  1878 ;  that  while  he  was  thus 
afflicted,  and  incompetent   to   transact   any  business,  Tate  and 
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Morgan  undertook  to  settle  up  his  business  affairs,  and  entered 
into  an  agreement  with  Jones  &  DePras,  under  wJiich  Winston 
Jones  was  appointed  trustee,  the  personal  property  conveyed 
by  the  mortgage  delivered  up,  or  sold  at  an  agreed  price,  the 
mortgage  foreclosed,  and  the  lands  bought  by  said  Tate  and 
Morgan,  on  credit,  at  an  agreed  price.  The  cross-bill  prayed, 
among  other  things,  that  the  appointment  of  Winston  Jones 
as  trustee,  and  the  sales  made  by  him,  be  each  vacated  and  set 
aside ;  that  he  be  required  to  account  for  all  the  property  which 
went  into  his  hands  as  trustee  ;  that  an  account  be  stated  be- 
tween said  complainant  and  Jones  &  DePras ;  and  that  the  de- 
cree in  the  chancery  suit  be  set  aside,  as  founded  in  mistake. 

The  chancellor  sustained  a  demurrer  to  the  cross-bill,  at  the 
instance  of  Jones  &  DePras,  and  dismissed  it ;  and  on  final 
hearing  on  pleadings  and  proof,  holding  that  the  complainant 
was  not  entitled  to  relief,  he  dismissed  the  original  bill.  From 
this  decree  the  complainant  appeals,  and  here  assigns  as  error 
the  dismissal  of  the  original  bill ;  and  by  consent  indorsed  on 
the  transcript,  A.  A.  J.  Riddle  assigns  as  error  the  decree  dis- 
missing his  cross-bill. 

S.  Ckoom,  and  Geo.  G.  Lyon,  for  appellant. 

Eugene  McCaa,  for  A.  A.  J.  Riddle ;  and  R.  H.  Clarke, 
for  the  other  appellees. 

STONE,  C.  J. — A  cross-bill  is  in  its  nature  defensive.  It 
must  relate  to,  and  be  connected  with  the  subject  of  the  orig- 
inal bill,  and  can  bring  in  no  new  matter  entirely  foreign  to  it, 
except,  perhaps,  in  cases  of  set-off  against  an  insolvent  com- 
plainant. Some  atfirmative  defenses,  even  against  the  com- 
plainant himself,  can  only  be  made  under  a  cross-bill.  The 
necessity  of  a  cross-bill  sometimes  arises  between  the  defend- 
ants, when,  in  equity,  the  burden  of  complainant's  claim 
should  be  apportioned  among  two  or  more  of  such  defendants. 
Davis  V.  Cook,  65  Ala.  617.  Still,  the  subject  and  purpose  of 
the  cross-bill  must  be  germane  to  the  original  bill.  Some 
portions  of  the  present  cross-bill  are  not  a  proper  subject  for 
defensive  pleading,  to  the  case  made  by  the  original  bill  in 
this  cause.  It  attempted  too  much — more  than  can  be  accom- 
plished in  one  suit ;  notably,  in  a  cross  suit. 

2.  Another  objection  is  fatal  to  this  cross-bill.  It  will  be 
observed  that  it  was  not  tiled  until  near  two  and  a  half  years 
after  the  original  bill  was  filed.  It  is  also  shown,  in  its  own 
averments,  that  for  one  and  a  half,  or  two  years,  A.  A.  J. 
Riddle,  the  complainant  therein,  had  knowledge  of  the  unau- 
thorized and  illegal  use  that  had  been  made   of  his  property, 
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which  furnishes  the  chief  gravamen  of  his  cross-bill.  On  this 
subject  he  avers  as  follows  :  "At  first,  orator  was  not  disposed 
to  interfere  with  the  arrangement  [the  disposition  of  his  prop- 
erty, of  which  he  now  complains],  and  to  let  it  be  carried  out." 
Affirmance  of  an  assumed  agency,  in  a  case  like  this,  when 
done  on  knowledge  of  the  facts,  is  a  single  act.  Parties,  who 
once  ratify  such  transaction,  can  not  be  heard  afterwards  to 
disaffirm  it,  when  it  turns  out  different  from  their  expecta- 
tions. The  law  does  not  sanction  such  experiment.  The 
Chancery  Court  did  not  err  in  dismissing  the  cross-bill. 

The  present  bill  was  filed  in  January,  1879,  by  a  judgment- 
creditor  of  the  estate  of  Nathaniel  W.  Riddle,  and  seeks  to 
subject  to  the  payment  of  said  judgment  a  tract  of  land  known 
as  the  "Mitchell  place."  The  debt,  on  which  complainant's 
judgment  was  rendered,  was  contracted  by  Nathaniel  W. 
liiddle,  in  the  spring  of  1863.  Nathaniel  W.  Riddle  died, 
intestate,  in  December,  1866 ;  suit  was  instituted  on  said 
claim  in  1867,  and,  after  protracted  litigation,  a  judgment  was 
recovered  in  the  spring  of  1875.  In  1868,  while  said  suit 
was  pending,  the  estate  of  N.  W.  Riddle  was  declared  "insol- 
vent, and  the  judgment  was  certified  to  the  Probate  Court  for 
allowance.  No  question  is  raised  on  non-claim,  or  for  failure 
to  file  against  the  insolvency.  No  settlement  of  Riddle's 
estate  has  been  had,  and  there  has  been  nothing  paid  to  the 
creditors. 

The  Mitchell  lands  were  owned  by  Mitchell  at  the  time  of 
his  (Mitchell's)  death.  They  were  sold  by  the  administrator 
in  1860,  and  Nathaniel  W.  Kiddle  became  the  purchaser  on 
long  time.  The  purchase  price  was  fifty-nine  thousand  dollars, 
for  which  he  gave  his  notes  with  sureties,  Archibald  A.  J. 
Riddle,  his  brother,  being  one  of  them.  The  sale  was  reported 
to  the  court,  and  confirmed.  Nathaniel  W.  received  no  title  to 
the  lands,  but  only  an  obligation  to  make  him  title  when  the 
purchase-money  was  paid.  No  valid,  legal  conveyance,  devest- 
ing the  title  out  of  the  heirs,  has  ever  been  executed.  Na- 
thaniel W.  took  possession  at  the  time  he  made  the  purchase, 
and  remained  in  possession  until  his  death.  When  he  died,  in 
1866,  there  remained  unpaid  of  the  purchase-money,  with 
accrued  interest,  about  forty  thousand  dollars. 

By  deed,  absolute  on  its  face,  bearing  date  January  1st, 
1862,  Nathaniel  W.  Riddle  conveyed  to  Archibald  A.  J. 
Riddle  a  large  amount  of  property,  real  and  personal,  in  which 
the  Mitchell  tract  is  embraced,  on  a  recited  consideration  of 
fifty  thousand  dollars.  The  granting  clause  of  said  deed,  so 
far  as  the  Mitchell  tract  is  concerned,  contains  this  language : 
"  The  said  party  of  the  second  part  [Archibald  A.  J.  Riddle] 
agreeing  to  pay  the  balance  which  may  be  due  on  sundry 
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notes  given  to  R.  T.  Dade,  adm'r  est.  Jacob  Mitchell,  de- 
ceased, for  said  tract  of  land,  and  for  which  the  said  party  of 
the  first  part  has  a  bond  executed  by  said  adm'r,  and  for 
which  tlie  said  adm'r  is  to  execute  such  titles  as  is  required  by 
law,  when  the  balance  of  the  purchase-money  is  paid."  This 
deed  had  two  subscribing  witnesses,  by  one  of  whom  its  execu- 
tion was  duly  proven,  in  December,  1865,  while  the  said 
Nathaniel  W.  was  in  life;  and  the  deed  was  then  recorded  in 
the  proper  office.  As  early  as  1869,  Archibald  A,  J.  Riddle 
took  possession  of  said  land,  and  occupied  it  continuously 
afterwards  until  1877,  when  it  was  sold  under  mortgages 
executed  by  him. 

The  claim  to  the  Mitchell  place,  set  up  by  Jones,  the  present 
claimant,  is  as  follows  :  A  commission-house  in  Mobile  under- 
went several  changes  of  partnership  name,  and  of  the  persons 
forming  the  partnership.  It  was  first  composed  of  Winston 
and  Jones,  Sr.;  next,  Jones,  Sr.,  and  De  Pras;  third,  Jones, 
Sr.,  De  Pras  and  Jones,  Jr.;  fourth  and  last,  Jones,  Jr.,  and 
De  Pras.  We  may  not  be  precisely  accurate  in  these  several 
changes,  but  this  is  unimportant.  The  several  changes  were 
but  successive  proprietorships  of  the  same  business  house.  In 
each  stage  they  were  the  commission-merchants  of  Archibald 
A.  J.  Riddle,  advanced  for  him,  accepted  his  drafts,  raised 
money  for  him,  and  disposed  of  his  produce.  In  1872,  A.  A. 
J.  Riddle  first  mortgaged  the  Mitchell  placed  to  this  mercan- 
tile house.  The  consideration  of  this  mortgage  was  an  ante- 
cedent debt,  extended  in  consideration  thereof  for  several 
months,  and  supplies  then  advanced,  and  afterwards  furnished, 
according  to  the  agreement  on  which  the  mortgage  was  given. 
The  business  relations  were  kept  up,  advances  were  continued 
to  be  made,  mortgages  were  annually  renewed,  until,  about 
1877,  A.  A.  J.  Riddle  was  left  indebted  to  the  firm  in  a  sum 
exceeding  twenty  thousand  dollars,  with  the  Mitchell  place 
and  Riddle's  other  property  under  mortgage  for  its  payment. 
During  all  this  time,  and  for  three  years  preceding  its  incep- 
tion in  1872,  Archibald  A.  J.  Riddle  was  in  possession,  and 
claiming  the  property  as  his  own,  under  a  recorded  deed  of 
bargain  and  sale  from  JSTathaniel  W.  Riddle. 

3.  The  pleadings,  and  agreements  and  admissions  of  coun- 
sel, found  in  this  record,  establish  the  following  propositions, 
so  clearly  as  to  leave  no  room  for  doubt :  First,  that  the  debts 
claimed  under  the  mortgage  were  bona  fide^  and  subsisting,  to 
the  extent  claimed  by  Jones  &  Co.;  second,  that  they  were 
contracted,  in  part,  on  a  binding  agreement  to  extend  to  a  defi- 
nite future  time  a  valid  debt  due  from  Riddle,  and,  for  the 
residue,  on  a  consideration  contemporaneous  with  the  execution 
of  the  mortgage  ;  and,  third,  that  when    all   these   debts  were 
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incurred,  and  mortgages  executed,  the  mortgagees  were  with- 
out actual  notice  of  any  trust  in,  or  fraud  perpetrated  by  Ar- 
cliibald  A.  J,  Riddle,  in  the  matter  of  the  Mitchell  lands.  This 
constitutes  Jones  &  Co.  purchasers  of  said  lands  ;  and  honajide 
purciiasers,  unless  they  are  chargeable  with  constructive  notice. 
Wells  V.  Morroio,  38  Ala.  125;  Mobile  Life  Ins.  Co.  v.  Ran- 
dall., 71  Ala.  220  ;  Cooh  v.  Parham,  63  Ala.  456  ;  Coleman  v. 
Srniik,  55  Ala.  308. 

4.  It  is  contended  for  appellants,  that  there  was  fraud  in 
the  execution  of  the  deed  by  Nathaniel  W.  to  Archibald  A.  J. 
Riddle,  and  that  each  of  the  following  facts  and  circumstances 
was  sufficient  to  put  the  mortgage  creditors  on  notice,  which, 
if  followed  up,  would  have  led  to  the  discovery  of  the  fraud. 
First :  The  deed  from  Nathaniel  W.  to  A.  A.  J.  Riddle  shows 
on  its  face  that  the  title  was  in  Mitchell's  heirs,  and  that  Na- 
thaniel W.  had  made  only  partial  payment.  The  deed  was 
sufficient  to  put  purchasers  on  inquiry,  but  it  was  only  such 
inquiry  as  the  information  pointed  to.  If  Mitchell's  heirs 
were  asserting  claim  for  unpaid  purchase-money,  Jones  &  Co. 
could  not  maintain  against  them  the  plea  of  Jon^^Vt^  purchaser 
without  notice.  The  title  deed  itself  gave  notice  of  that. 
Dudley  v.  Witter',  46  Ala.  664 ;  Hodges  Bros.  v.  Coleman  cfc 
CarrolL  76  Ala.  103.  It  suggested  no  in<|uiry  which  could  have 
led  to  a  discovery  of  supposed  fraud  in  the  conveyance  by  Na- 
thaniel W.  to  Archibald  A.  J.  Riddle. 

5.  It  is  urged  in  the  second  place,  and  is  shown,  that  Archi- 
bald A.  J.  Riddle  instituted  a  suit  in  chancery  against  the  per- 
sonal representative  of  N.  W.  Riddle,  and  against  the  heirs 
and  representative  of  Mitchell,  to  perfect  his  title  to  the  said 
Mitchell  lands  ;  and  tiiat  this  ought  to  have  put  Jones  &  Co. 
on  inquiry,  as  lis  jyendens  concerning  this  identical  property. 
That  suit  was  terminated  in  Riddle's  favor,  in  1869,  and  Jones 
&  Co.  assert  no  claim  to  the  land  which  antedates  1872.  Lis 
jyendens  is  constructive  notice,  only  while  the  suit  is  pending, 
and  not  after  its  termination. — Moon  v.  Crovjder,  72  Ala.  79  ; 
Leading  Cas.  in  Eq.  (4th  Am.  Ed.),  vol.  2,  part  1,  pp.  193,  201. 

6.  A  third  argument  urged  is,  that  the  record  and  files  in 
the  administration  of  Nathaniel  W.  Riddle's  estate  show  that 
Archibald  A.  J.  Riddle  did  not  pay  the  Mitchell  estate  notes 
as  a  debt  of  his  own,  assumed  in  the  purchase  of  the  land  from 
Nathaniel  W.,  but  as  surety  for  the  latter,  for  which  he  claimed 
re-payment  from  the  said  N.  W's.  estate.  These  notes,  it  will 
be  remembered,  were  to  be  paid  by  Archibald  A.  J.,  as  part 
purchase  of  the  Mitchell  land.  He  had  filed  them  against  his 
deceased  brother's  insolvent  estate,  as  so  much  money  paid  for 
and  on  account  of  that  estate.  The  record  and  files  of  the  said 
J*i,  "W.'s  estate  do  not  appear  to.  concern  the  land  in  contro- 
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versj,  nor  is  it  shown  that  any  proceedings  were  being  had  in 
the  Probate  Court,  in  relation  thereto,  nor  that  Jones  &  Co. 
were  in  any  way  interested  in  that  estate.  This  record  and 
these  proceedings  contain  no  element  of  constructive  notice  to 
Jones  &  Co. 

7.  It  is  further  urged  for  appellants,  that  the  arrangement 
by  which  Winston  Jones  permitted  Tate  and  Morgan  to  pur- 
chase the  Mitchell  lands  on  a  credit,  was  a  fraud  wnich  should 
avoid  the  foreclosure  of  the  mortgage.  Credit  sales  usually 
command  higher  prices  than  those  made  for  cash.  This  would 
operate  a  benefit  to  the  mortgagor,  and  to  all  others  interested 
in  his  estate.  There  was  nothing  in  the  agreement  calculated 
to  forestall  rival  bidding,  and  it  is  not  shown  the  property  was 
sold  below  its  market  value.  There  is  nothing  in  this  objec- 
tion. 

8.  At  the  mortgage  sale  under  the  power,  complainants  caused 
notice  to  be  given  of  their  claim,  and  of  their  intention  to  at- 
tack the  conveyance  for  fraud.  This  can  avail  them  nothing. 
Jones  ife  Co.,  as  we  have  shown,  were  bona  Jide  purchasers, 
having  a  lien,  and  without  notice.  That  lien  would  avail  them 
nothing,  if,  when  they  came  to  foreclose  their  mortgage,  a 
notice  or  warning  to  the  by-standers  could  deprive  the  pur- 
chasers of  the  superior  equities  the  mortgagees  held.  One  of 
the  advantages  a  prior  lienor  has,  is  that  he  transfers  to  a  pur- 
chaser the  superior  rights  the  facts  of  the  case  confer  on  him. 
Less  than  this  would  render  his  paramount  lien  valueless. 
Turner  v.   Wilkinson,  72  Ala.  361. 

The  decree  of  the  chancellor  is  affirmed. 


Ladiga  Sa>v-Mill   Company   v.  Smith. 

Action  on  Promissory  Note,  hy  Payee  against  Makers. 

1.  Plea  of  non  est  factum;  when  necessary. — In  an  action  against  the 
individual  members  of  a  partnership,  describing  them  as  doing  business 
under  the  partnership  name,  and  founded  on  a  promissory  note  execu- 
ted by  one  of  the  partners  in  the  firm  name ;  unless  the  execution  of 
the  note  is  denied  by  a  sworn  plea  (Code,  §  3036),  it  is  admissible  as 
evidence  without  any  proof  of  its  execution. 

2.  Action  against  partnership,  and  against  partners  individually;  service 
of  process,  and  recitals  as  to  appearance;  amendment  of  clerical  misprision. 
In  an  action  against  a  partnership  by  its  firm  name  only,  process  being 
served  on  one  or  more  of  the  partners,  a  judgment  may  be  rendered 
against  the  partnership,  which  will  bind  the  joint  property  of  all  the  as- 
sociates (Code,  §  2904) ;  but,  when  the  individual  partners  are  named 
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as  defendants,  though  they  are  described  as  doing  business  under  the 
partnership  name,  judgment  can  only  be  rendered  against  those  who 
are  served  with  process,  and  a  recital  of  the  appearance  of  tlie  parties 
will  be  construed  to  apply  only  to  those  who  are  shown  to  have  been 
served  with  pro(;es8  ;  and  if  judgment  is  entered  against  all,  the  error 
will  be  regarded  as  a  clerical  misprision,  and  will  be  amended  at  the 
costs  of  the  appellants. 

Appeal  from  the  Circuit  Court  of  Calhoun. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  J.  H.  Smith,  against  T.  P.  Beck- 
well,  J.  C,  Graham  and  James  H.  Savage,  who  were  described 
as  "doing  a  saw-mill  business  at  Ladiga,  Alabama,  under  the 
partnership  name  of  the  Ladiga  Saw-Mill  Company  ;"  was 
founded  on  a  promissory  note  under  seal  for  $147.70,  alleged 
to  be  executed  "by  the  defendant  to  said  plaintiff,  on  the  23d 
July,  1883,  and  due  the  1st  October,  1883  ;"  and  was  com- 
menced on  the  12th  July,  1884.  Process  was  served  on  Savage 
and  Graham,  but  returned  not  found  as  to  Beckwell.  The  de- 
fendants who  were  served  appeared,  and  pleaded  the  general 
issue  and  payment.  On  the  trial,  as  the  bill  of  exceptions  states, 
the  plaintiff  offered  in  evidence  the  note  on  which  the  suit  was 
founded,  which  was  signed,  "Ladiga  Saw-Mill  Co.,  per  J.  C. 
Graham,  for  the  company."  The  defendants  objected  to  the 
admission  of  this  note  as  evidence,  "because  it  is  illegal  and 
irrelevant,"  and  "because  it  is  not  made  or  signed  by  the  de- 
fendant ;"  and  they  excepted  to  its  admission  against  their  ob- 
jections. This  being  all  the  evidence,  the  defendants  requested 
the  court  to  charge  the  jury,  "that  they  must  find  the  issue  in 
favor  of  the  defendants,  if  they  believed  the  evidence  ;"  and 
they  excepted  to  the  refusal  of  this  charge.  The  judgment- 
entry  sets  out  the  name  of  all  the  defendants,  and  describes 
them  as  they  were  described  in  the  summons  and  complaint ; 
recites  the  appearance  of  "the  parties"  by  attorneys,  and  ren- 
ders judgment  against    "the  defendants." 

The  admission  of  the  note  as  evidence,  the  refusal  of  the 
charge  asked,  and  the  judgment  of  the  court,  are  now  assigned 
as  error. 

G.  C.  Ellis,  and  Matthews  &  Daniel,  for  appellants. 

SOMERYILLE,  J. — The  note  introduced  in  evidence  pur- 
ported to  be  executed  by  J.  C.  Graham,  one  of  the  defendants, 
in  the  name  of  the  "Ladiga  Saw-Mill  Co.";  and  the  action  is 
against  the  defendants  as  individuals,  doing  business  under  the 
firm  name  and  style  as  a  partnership. 

The  note  being  the  foundation  of  the  suit,  and  its  execution 
not  being  denied  by  a  sworn  plea  of  non  est  factum,  it  was 
properly  received  in  evidence  without  any  proof  of  its  execu- 
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tion.  Such  is  the  rule  of  evidence  expressly  prescribed  by 
statute.— Code  1876,  §  3036  ;  Palmer  v.  Scott,  68  Ala.  380. 

The  record  shows  service  only  on  two  of  the  defendants, 
Graham  and  Savage,  who  alone  pleaded  to  the  action.  The 
summons  was  returned  not  found  as  to  the  defendant  Beckwell. 
Where  this  is  the  case,  although  the  record  contains  a  general 
recital  that  "  the  parties  came  by  their  attorneys,"  and  the 
names  of  all  are  stated  in  the  margin  of  the  judgment-entry, 
the  presumption  on  error  is,  that  there  was  an  appearance  only 
by  such  of  the  defendants  as  were  served,  the  recitals  being 
fully  satisfied  by  this  construction  of  the  record. —  Williams  v. 
Leiois,  2  Stew.  41 ;  Graham  v.  Hoherds,  7  Ala.  719. 

If  the  suit  were  against  the  partnership  by  its  firm  or  com- 
mon name,  without  naming  the  individual  members  composing 
it,  service  of  process  upon  any  one  or  more  of  the  alleged  part- 
ners would  authorize  the  rendition  of  a  judgment  against  the 
firm,  as  such,  which  would  bind  the  joint  property  of  all  the 
associates,  by  virtue  of  the  provisions  of  the  statute. — Code, 
1876,  §  2904  ;  Haralson  v.  Camplell,  03  Ala.  278.  But,  when, 
as  here,  the  suit  is  not  against  the  partnership  by  its  common 
name,  but  against  the  individuals  constituting  the  partnership, 
it  is  erroneous  to  render  judgment  against  such  defendants  as 
are  not  served  with  process.  The  point  was  so  expressly  ruled 
in  Shapard  v.  Lightfoot,  56  Ala.  506,  where  the  judgment 
was  reversed  and  the  cause  remanded.  In  Savage  v.  Walshe, 
26  Ala.  619,  a  similar  error  was  held  to  be  clerical,  and  the 
judgment  was  declared  not  to  bind  any  other  persons  than 
those  who  were  before  the  court.  But,  under  the  influence  of 
section  3154  of  the  Code — which  then  constituted  section  2401 
of  the  Code  of  1852 — it  was  held  that  the  error  could  have 
been  rectified  in  the  court  below,  and  no  motion  having  been 
made  and  refused  to  that  end,  a  reversal  on  that  ground  was 
refused. 

The  better  practice  in  such  cases  seems  to  us  to  be,  to  correct 
the  error  complained  of,  at  the  cost  of  the  appellant,  in  this 
court,  and  to  affirm  the  judgment  as  thus  corrected  ;  which  is 
ordered  to  be  done  accordingly. 
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T^ebb  V.  Mullins. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Statutory  provisions  {Code,  §  294S)  as  to  form  and  requisites  of  deed. 
The  statute  dispensing  with  the  necessity  of  a  seal,  and  giving  effect  to 
instruments  in  writing  according  to  the  intention  of  the  grantor  (Code, 
^  2948),  being  remedial,  must  he  liberally  construed,  in  order  to  sup- 
press the  mischief  intended  to  be  remedied,  and  to  efiectuate  the  pur- 
pose and  intent  of  the  law-makers ;  but,  being  also  in  modification  of 
the  common  law,  its  operation  will  not  be  extended  by  construction. 

2.  Writing  not  operative  as  conveynnee. — An  instrument  of  writing  in 
the  form  of  a  deed,  under  seal,  signed,  attested  and  acknowledged,  but 
containing  no  words  of  grant  or  transfer,  can  not  operate  as  a  convey- 
ance, though  a  regular  habendum  clause  is  inserted. 

3.  Delivery  and  acknowledgment  of  deed. — Delivery  and  acknowledg- 
ment (or  attestation)  are  both  necessary  to  give  effect  and  operation  to 
a  deed,  but  it  is  not  necessary  that  they  shall  be  contemporaneous  acts  ; 
when  the  delivery  is  subsequent  to  the  acknowledgment,  the  deed  takes 
effect  from  the  delivery,  and  when  the  delivery  is  prior  to  the  acknowl- 
edgment, it  takes  effect  from  the  acknowledgment. 

4.  Alterations  or  interlineations  in  deed. — Alterations  or  interlineations 
in  a  deed,  in  the  handwriting  of  the  grantor,  if  made  before  or  concur- 
rently with  its  execution,  do  not  affect  its  validity  or  operation  ;  altera- 
tions made  by  him,  or  by  his  authority,  after  acknowledgment  but  be- 
fore delivery,  are  inoperative  without  a  new  acknowledgment,  when 
their  effect  is  to  enlarge  the  estate  or  premises  conveyed ;  but,  when 
their  effect  is  to  limit  or  restrict  the  estate  or  premises  conveyed,  and 
they  are  made  by  the  grantor  in  pxirsuance  of  an  intention  expressed  at 
the  time  of  the  signature  and  acknowledgment,  tliey  take  effect  from 
the  subsequent  delivery  of  the  deed,  and  a  second  acknowledgment  is 
not  necessary. 

5.  Description  of  lands  in  conveyance;  judicial  kncnvledge  of  public 
lands. — The  premises  conveyed  being  described  in  a  deed  as  a  subdivis- 
ion of  a  section  in  "fractional  township  twenty  (20)  of  range  thirteen 
(13),"  the  description  is  sufficiently  certain  anii  definite  without  adding 
the  name  of  the  county  in  which  the  lands  lie,  since  the  courts  judicially 
know  that  there  is  but  one  fractional  township  answering  the  descrip- 
tion, and  that  it  is  situated  in  Randolph  county. 

Appeal  from  the  Circuit  Court  of  Randolph. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  M.  W.  MuUins,  as  the  adminis- 
trator of  the  estate  of  Robert  Bennifield,  deceased,  against 
Milton  Webb,  to  recover  the  possession  of  certain  lands,  par- 
ticularly described,  which  were  subdivisions  of  sections  three 
(3)  and  ten  (10)  "in  township  twenty  (20),  range  thirteen  (13) 
east,  in  said  county  of  Randolph  ;"  and  was  commenced  on  the 
25th  June,  1884.  The  defendant  pleaded  not  guilty,  and  the 
cause  was  tried  on  issue  joined  on  that  plea. 
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On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  read  in  evidence  a  patent  from  the  United  States  to 
said  Robert  Bennifield,  his  intestate,  "issued  prior  to  the  year 
1875  ;"  and  it  was  admitted  in  evidence  without  objection. 
The  defendant  claimed  under  a  purchase  and  conveyance  from 
one  Yeal,  who  held  under  conveyances  from  James  M.  and 
Robert  P.  Bennifield,  who  were  sons  of  said  Robert  Bennifield, 
plaintiff's  intestate.  To  show  title  in  said  James  M.  Bennifield, 
the  defendants  offered  in  evidence  an  instrument  of  writing 
signed  by  said  Robert  Bennifield  and  his  wife,  each  signing  by 
mark  only,  in  these  words  :  "Know  all  men  by  these  presents, 
that  I,  Robert  Bennifield,  for  and  in  consideration  of  the  love 
and  affection  which  I  have  towards  my  beloved  son,  James  M. 
Bennifield,  the  following  described  real  estate,  known  as  the 
S.  i  of  N.  E.  i  and  S.  E.  i  of  N.  W.  i,  S.  10.  of  fractional 
township  20,  range  13;  to  have  and  to  hold  to  the  said  James 
M.  Bennifield,  his  heirs  and  assigns  forever.  In  testimony 
whereef,  we  hereunto  set  our  hands  and  seals,  this  16th  day  of 
March,  1875."  To  this  instrument  the  name  of  Thomas  E. 
Head  was  signed  as  a  subscribing  witness,  and  it  was  also  ac- 
knowledged before  him,  as  a  justice  of  the  peace,  on  the  day 
of  its  date.  The  plaintiff  objected  to  the  admission  of  this  in- 
strument as  evidence,  on  the  following  (with  other)  grounds  : 
Ist,  "because  said  writing  contains  no  words  of  conv^eyance  as 
a  deed,  and  the  description  of  the  lands  is  too  indefinite  ;"  2d, 
"because  said  writing  was  never  legally  executed,  and  it  is  in 
fact  no  deed."  The  court  sustained  the  objections,  and  ex- 
cluded the  writing  as  evidence;  and  the  defendant  excepted. 

The  defendant  offered  in  evidence,  also,  a  deed  dated  the 
16th  March,  1875,  signed  by  said  Robert  Bennifield  and  his 
wife,  and  attested  by  Thomas  E.  Head  as  subscribing  witness ; 
and  by  which,  in  consideration  of  natural  love  and  affection 
for  his  son,  Robert  P.  Bennifield,  said  grantor  conveyed  to  him 
"the  following  described  real  estate,  known  as  the  JV.  l-'2  of 
S.  E.^  and  the  N.  E.  of  S.  W.  of  section  3,  of  fractional  town- 
ship 20,  of  range  13."  Head  testified  in  reference  to  this  deed, 
that  he  wrote  it  at  the  instance  and  request  of  said  Robert 
Bennifield,  who  said  that  his  purpose  was  to  divide  his  prop- 
erty among  his  children  and  convey  it  to  them,  and  who  ac- 
knowledged it  before  witness,  as  a  justice  of  the  peace,  on  the 
day  of  its  date  ;  that  at  the  time  said  deed  was  so  written, 
signed,  attested  and  acknowledged,  the  italicized  words  were 
not  in  said  deed,  but  a  blank  was  left  for  their  insertion  ;  that 
this  was  done  because  the  grantor  "did  not  remember  the  sub- 
divisions of  the  land  he  desired  to  convey  to  said  Robert  P. 
Bennifield,  except  the  section,  township  and  range,  and  for 
this  reason  the  blank  was  left,  to  be  filled  up  by   said   grantor. 
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The  evidence  tended  to  show,  also,  that  said  deed  was  signed 
at  the  residence  of  said  witness,  and  not  at  the  residence  of  the 
grantor,  and  that  said  grantor  carried  it  away  in  blank  ;  and 
that  said  grantor  afterwards  filled  up  said  blank,  and  then  deliv- 
ered the  deed  to  the  grantee  ;  but  this  evidence  consisted  only 
of  the  declarations  of  said  Robert  Bennifield,  that  his  said  son 
owned  said  land."  The  plaintiff  objected  to  the  admission  of 
said  deed  as  evidence,  on  these  grounds:  1st,  because  the  in- 
sertion of  the  italicized  words,  "after  the  signing,  attestation 
and  acknowledgment  of  said  deed,  did  not  convey  the  title  to 
an}'  portion  of  said  lands  sued  for ;"  2d,  "because  the  descrip- 
tion of  said  lands  in  said  deed  was  so  uncertain  as  to  render  said 
deed  void  as  a  conveyance  ;"  and,  3d,  "because  said  writing  was 
never  duly  executed  as  a  deed.'*  The  court  sustained  the  ob- 
jections, and  excluded  the  deed  as  evidence;  and  the  defend- 
ant excepted. 

These  two  rulings  are  the  only  matters  assigned  as  error. 

Smith  &  Lowe,  for  appellant. 

Heflin,  Bowdon  &  Knox,  contra. 

CLOPTCm,  J.— Section  2948  of  Code  provides :  "A  seal 
is  not  necessary  to  convey  the  legal  title  to  land,  to  enable  the 
grantee  to  sue  at  law.  Any  instrument  in  writing,  signed  by 
the  grantor,  or  his  agent  having  a  written  authority,  is  effectual 
to  transfer  the  legal  title  to  the  grantee,  if  such  was  the  inten- 
tion of  the  grantor,  to  be  collected  from  the  entire  instrument." 
The  manifest  purpose  of  the  statute  is  to  dispense  with  the 
necessity  of  a  seal  to  a  valid  conveyance,  and  of  formal,  tech- 
nical words  of  grant,  release,  or  transfer.  The  statute  is  reme- 
dial, and  should  be  liberally  construed,  so  far  as  may  be  neces- 
sary to  suppress  the  mischief,  and  effectuate  the  purpose  and 
intent  of  the  law-makers ;  but,  being  also  in  modification  of 
the  common  law,  it  will  not  be  presumed  to  modify  it  farther 
than  is  expressly  declared  ;  and  construction,  or  intendment, 
will  not  be  resorted  to,  for  the  purpose  of  extending  its  opera- 
tion.— Cook  V.  Meyer,  73  Ala.  580. 

At  common  law,  a  deed  must  contain  words  of  grant,  release, 
or  transfer,  in  order  to  pass  the  legal  title  to  the  land  designed 
to  be  conveyed.  The  title  to  land  can  be  transferred  from  one 
person  to  another,  only  by  apposite  and  appropriate  language. 
It  was  not  the  intention  of  the  statute  to  dispense  with  the  use 
of  any  words  whatever,  operative  to  convey.  By  the  statute, 
the  duty  is  imposed  upon  the  courts  to  liberally  construe  the 
words  employed  in  the  conveyance  as  words  of  transfer,  and 
give  them  effect  and  operation  according  to  the  intention  of 
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the  grantor,  to  be  collected  from  the  entire  instrument.  Tliere 
must,  however,  be  some  words  intended  as  words  of  convey- 
ance. They  can  not  be  supplied  by  judicial  interpolation. 
When  the  entire  instrument  shows  the  intent  to  pass  the  title, 
it  will  be  so  construed,  if  practicable,  to  have  that  operation. 
Breioton  v.  Watsfm,,  67  Ala.  121;  Johnson  v.  Bantoch,  38  111. 
111.  The  instrument  to  James  Bennifield  contains  no  words 
which  can  be  construed  to  transfer  the  legal  title,  and  was 
properly  excluded.  If  the  defendant  is  entitled  to  any  relief 
in  respect  to  this  instrument,  he  must  seek  it  in  ?inoi\\ev  forum . 

In  Sharjpe  v.  Orme^  61  Ala.  263,  the  effect  of  interlineations 
apparent  on  the  face  of  a  deed  was  considered.  It  was  held, 
that  if  they  were  made  before,  or  concurrently  with  the  execu- 
tion of  the  deed  and  its  acknowledgment,  they  are  as  operative 
as  if  originally  incorporated  therein  ;  but,  if  material  altera- 
tions are  made  after  delivery,  a  new  attestation  or  acknowledg- 
ment is  essential  to  make  them  operative ;  and  that  the  time, 
to  which  the  inquiry  as  to  the  making  of  the  interlineations 
should  be  restricted,  is  the  acknowledgment  or  attestation  of 
the  execution.  When  the  interlineations  are  in  the  hand- 
writing of  the  grantor,  and  are  for  the  purpose  of  correcting 
imperfect  descriptions  of  particular  parcels  of  lands,  the  pre- 
sumption is  they  were  made  before,  or  concurrently  with  the 
acknowledgment  of  execution  ;  and  if  there  is  any  evidence 
tending  to  repel  this  presumption,  the  question  of  fact  must 
be  determined  by  the  jury.  These  rules  govern  when  the 
effect  of  the  alterations,  if  operative,  is  to  enlarge  the  title  or 
estate  conveyed. 

The  deed  to  Robert  Bennifield  was  signed,  and  its  execution 
acknowledged,  with  a  blank  immediately  preceding  the  descrip- 
tive words  of  the  section,  township  and  range.  The  blank  was 
left,  because  the  grantor  did  not  remember  the  sub-divisions, 
which  he  was  to  insert  afterwards.  The  evidence  tended  to 
show  that  the  blank  was  filled  by  authority  of  the  grantor,  be- 
fore or  concurrently  with  the  delivery  of  the  deed.  Attesta- 
tion, or  acknowledgment,  and  delivery  are  essential  to  the 
validity  of  a  conveyance  of  land.  Without  delivery,  its  exe- 
cution is  not  complete,  and  it  has  no  operative  force.  An 
acknowledgment  at  one  time,  and  a  subsequent  delivery,  have, 
so  far  as  respects  the  complete  execution  of  the  deed,  the  same 
effect  as  if  they  were  cotemporaneous  acts.  The  delivery  re- 
lates to  the  acknowledgment,  and  the  acknowledgment  apper- 
tains to  the  delivery,  from  which  time  the  deed  takes  effect. 

In  Sharpe  v.  Orme,  supra,  it  was  said  :  "  Though  these 
interlineations  were  made  subsequent  to  the  acknowledgment 
of  the  deed,  they  would  affect  its  validity  only  so  far  as  it  pur- 
ports to  pass  the  title  to  the  particular  parcels  of  land,  the  de- 
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scription  of  whicli  is  perfected  by  them.  A  fraudulent  altera- 
tion of  a  deed  by  the  grantee  does  not  divest  the  title,  which 
has  vested  in  him.''  If  the  deed  in  question  had  been  deliv- 
ered in  the  present  condition  in  which  it  was  when  acknowl- 
edged, it  would  have  transferred  the  title  of  the  grantor  to  the 
whole  of  section  three.  Filling  the  blank  did  not  incorporate 
any  land  not  written  in  the  body  of  the  deed  when  acknowl- 
edged :  it  limited  its  operation,  as  a  transfer  of  title,  to  sub- 
divisions, or  a  part  of  the  same  land..  Hai^  the  deed  been  de- 
livered at  the  time  of  acknowledgment,  and  the  blank  tilled 
afterwards,  the  title  of  the  grantee  would  not  have  been 
divested  as  to  ajiy  part  of  the  entire  section.  The  title  to  the 
entire  section,  nowever,  could  not  vest  in  the  grantee  until  de- 
livery. An  alteration  after  acknowledgment,  and  before 
delivery,  reducing  the  quantity  of  the  land  originally  described 
in  the  deed,  can  not  defeat  the  entire  conveyance,  and  prevent 
title  from  passing  to  any  part  of  the  land,  where  the  alteration 
is  made  by  the  grantoi',  or  by  his  authority,  for  the  purpose  of 
carrying  out  his  expressed  intentions  at  the  time  of  acknowl- 
edgment. Some  effect  should  be  given  to  such  conveyance, 
and  it  should  take  effect  as  the  grantor  intended  when  he  de- 
livered it.  Conceding  that  attestation  or  acknowledgment, 
after  alteration,  is  essential  to  make  it  operative,  when  the 
attestation  enlarges  the  lands  as  written  in  the  deed  when  orig- 
inally attested  or  acknowledged,  such  second  attestation  or 
acknowledgment  is  not  requisite,  when  the  alteration  has  the 
converse  effect — to  cut  off  the  transfer  of  a  portion  of  the 
lands. 

It  is  also  objected,  that  the  deed  is  void  for  uncertainty.  In 
what  it  is  insisted  the  uncertainty  consists,  the  argument  of 
counsel  does  not  inform  us ;  but  we  suppose,  because  the  de- 
scription of  the  land  is  by  the  numbers  of  section,  township 
and  range,  without  any  allusion  to  the  county,  State,  or  merid- 
ian. The  township  is  described  as  fractional.  While  there 
are  several  ranges  thirteen,  and  each  includes  a  township 
twenty,  the  courts  judicially  know  that  there  is  but  one  frac- 
tional township  twenty  of  range  thirteen  in  this  State,  and 
that  it  is  situate  in  Randolph  county.  There  is  but  one  tract 
in  the  State  to  which  the  description  in  the  deed  is  applicable. 
Besides,  the  action  is  brought  by  the  personal  representative  of 
the  grantor,  to  recover  the  lands  as  his  property,  who  intro- 
duced in  evidence  the  patent  issued  to  the  grantor ;  and  the 
evidence  of  the  justice  who  wrote  the  deed,  and  before  whom 
it  was  acknowledged,  shows  that  the  purpose  of  the  grantor,  in 
making  the  deed,  was  to  divide  his  property  among  his  children. 
It  may  be  that  the  finding  of  the  attendant  facts  and  circum- 
stances was  the  province  of  the  jury,  but  the  deed  can  not  be 
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pronounced,  in  limine,  void  for  uncertainty. — Chambers  v. 
Ringstaff,  69  Ala.  140. 

The  deed  to  Robert  Bennifield  should  not  have  been  ex- 
cluded on  any  of  the  specified  objections. 

Reversed  and  remanded. 


Chadwick  v.  Carson. 

Bill  in  Equity  for  Reformation  and  Foreclosure  of  Mortgage. 

1.  Statutory  protection  to  judgment  creditors  and  purchasers,  against  un- 
recorded mortgages: — Under  tlie  statute  declaring  unrecorded  mortgages 
void  as  against  purchasers,  mortgagees  and  judgment  creditors  without 
notice  (Code,  §§  2166-67),  judgment  creditors  are  placed  on  the  same 
footing  with  purchasers  and  mortgagees,  although  they  have  not  ac- 
quired a  lien  by  placing  an  execution  in  the  hands  of  the  sheriff;  but 
only  .subsequent  judgment  creditors,  like  subsequent  purchasers,  can 
claim  the  protection  of  the  statute. 

2.  Description  of  premises  conveyed  by  mortgage. — When  the  lands  con- 
veyed by  mortgage  are  therein  incorrectly  or  defectively  described  by 
government  numbers,  but  correctly  by  metes  and  bounds,  and  also  by 
reference  to  a  former  deed,  by  which  the  lands  can  be  identified,  the 
latter  description  will  control,  and  a  reformation  of  the  instrument  is 
unnecessary. 

3.  Execution  of  conveyance. — An  instrument  which  is  dated  and  signed 
by  the  grantor,  but  without  attesting  witnesses,  takes  effect  and  is  oper- 
ative as  a  conveyance  only  from  the  day  of  its  subsequent  acknowledg- 
ment. 

4.  Execution  lien,  as  affected  by  bankruptcy. — The  lien  of  an  execution 
in  the  hands  of  the  sheriff  is  not,  in  the  absence  of  fraud  or  collusion, 
destroyed  or  displaced  by  the  subsequent  bankruptcy  of  the  defendant. 

5.  Conveyances  by  bankrupt. — To  avoid  a  mortgage,  or  other  convey- 
ance, executed  by  a  bankrupt  within  four  montlis  before  the  filing  of 
the  petition  by  or  against  him  (U.  S.  Rev.  Stat.  §  5128),  he  must  have 
the  intent  thereV)y  "to  give  a  preference,"  and  the  grantee  must  have 
"reasonable  cause  to  believe"  that  he  is  insolvent,  and  that  theconvej'- 
ance  is  made  "in  fraud  of  the  provisions  of"  the  bankrupt  law. 

'  6.  Same;  proof  of  notice  of  insolvency. — The  mortgage  being  executed 
on  the  Ist  January,  1873,  and  the  mortgagor  being  then  in  fact  insol- 
vent, the  admitted  facts,  that  it  was  known  in  November  and  December, 
1872,  in  the  business  community  where  he  lived,  that  he  was  embar- 
rassed, "and  it  became  generally  known  from  the  1st  to  the  10th  Janu- 
ary, 1873,"  that  he  was  iilsolvent,  are  not  sufficient  to  raise  the  pre- 
sumption that  the  mortgagee  had  notice  of  such  insolvency  on  the  1st 
January,  when  it  does  not  appear  that  he  resided  or  was  in  the  county 
at  that  time. 

Appeal  from  the  Chancery  Court  of  St.  Clair. 
Heard  before  the  Hon.  John  A.  Foster. 
The  original  bill  in  this  case  was  filed,  on  the   23d    Septem- 
ber, 1880,  by  Shelby  W.  Chadwick,  as  trustee  under   the   will 
Vol,  lxxviii. 
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of  Mrs.  Eliza  M.  Erwin,  deceased,  against  Thomas  K.  Carson 
and  others ;  and  sought  the  foreclosure  of  a  mortgage,  which 
said  Carson  had  executed  to  the  complainant,  and  a  copy  of 
which  was  made  an  exhibit  to  the  bill.  An  amended  bill  was 
afterwards  filed,  which  asked  a  reformation  of  the  mortgage 
by  correcting  an  alleged  mistake  in  the  description  of  the  lands 
conveyed,  or  intended  to  be  conveyed.  The  mortgage  pur- 
ported to  be  executed  on  the  3d  October,  1872,  and  was  signed 
by  said  Carson  and  wife;  but  it  was  without  attesting  wit- 
nesses, and  was  admitted  to  record  in  St.  Clair  county,  on  the 
18th  January,  1873,  on  a  certificate  of  acknowledgment  made 
by  a  notary  public  in  Hale  county  on  the  1st  January,  1873. 
The  mortgage  was  given,  as  shown  by  its  recitals,  to  secure  the 
payment  of  said  Carson's  promissory  note  for  $2,200,  of  even 
date  with  the  mortgage,  and  payable  on  the  1st  September, 
1873,  with  interest  from  date.  The  lands  conveyed  were  thus 
described  in  the  mortgage :  "The  south  half  of  section  twenty- 
nine  (29),  except  about  fifty-three  (53)  acres  off  the  west  end  ; 
the  north-east  quarter  of  the  south-east  quarter  of  section 
twenty-nine  (29) ;  the  east  half  of  the  north-west  quarter  of 
section  twenty-eight  (28) ;  the  south-west  quarter,  the  south- 
west quarter  of  the  north-west  quarter  of  section  twenty-one, 
except  about  three  acres  off  the  south-west  corner  ;  the  north- 
west quarter  of  the  north-west  quarter  of  section  twenty-eight 
(28) ;  all  lying  in  township  fourteen  (14),  range  three  (3)  east, 
containing  944  acres,  more  or  less,  and  bounded  as  follows : 
on  the  east  by  lands  of  Ramsey,  on  the  north  by  lands  of  Potts, 
Caldwell  and  Rowan,  on  the  west  by  lauds  of  Rowan  and 
Falks,  and  on  the  south  by  the  lauds  of  Falks,  Keith  and  Bar- 
ker ;  the  same  being  the  lauds  heretofore  conveyed  unto  the 
said  Thomas  K.  Carson  by  John  J.  Carson,  by  deed  bearing 
date  the  1st  day  of  April,  1871 ;  excepting  and  reserving  from 
the  lands  above  described  the  lands  known  as  the  Ramsey 
tract,  containing  416  acres,  more  or  less." 

A  decYQe  pro  confesso  was  taken  against  Carson,  and  he  made 
no  defense ;  the  principal  controversy  being  with  Mrs.  M.  A. 
E.  Matthews,  who  was  made  a  defendant  to  the  bill,  and  who 
claimed  the  lands,  or  a  part  thereof,  under  a  purchase  at  sher- 
iff's sale  under  execution  against  said  Carson.  The  sheriff's 
deed,  which  was  made  an  exhibit  to  her  answer,  showed  by  its 
recitals  that  the  execution  was  issued  on  certain  decrees  ren- 
dered by  the  Probate  Court  of  Hale  county  in  April,  1872, 
against  said  Carson,  and  in  favor  of  Margaret  Lipscomb  and 
others ;  that  the  execution  came  to  the  hands  of  the  sheriff  of 
St.  Clair  on  the  28th  February,  1873,  and  that  the  lands  were 
sold  under  it  on  the  2d  June,  1873.  Mrs.  Matthews  alleged 
and  iogisted,  in  her  answer,  that  the  complainant's  mortgage 
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was  void  and  inoperative  as  to  her,  not  being  founded  on  a 
debt  created  at  the  time  it  was  given,  and  not  having  been 
recorded  within  three  nnonths  after  its  execution  ;  and  she 
further  insisted  that  the  mortgage  was  fraudulent  and  void 
under  the  provisions  of  the  Bankrupt  Act  of  1867,  and  set  up 
the  proceedings  liad  in  the  matter  of  the  adjudication  of  said 
Carson  as  a  bankrupt,  and  the  appointment  of  the  complainant 
as  the  assignee  of  his  bankrupt  estate.  The  material  facts  in 
reference  to  these  matters  are  stated  in  the  opinion  of  the  court. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill  ;  and  his  decree  is  now  assigned  as  error. 

Inzer  &  Greene,  and  Thos.  R.  Roulhac,  for  appellant. 

J  AS.  E.  Webb,  and  Ellis  Phelan,  contra. 

STONE,  C.  J. — We  will  first  consider  this  case  without  any 
reference  to  the  bankruptcy  of  Thomas  K.  Carson  ;  in  other 
words,  as  if  he  had  never  been  adjudged  a  bankrupt. 

In  Wood  V.  Lake.,  62  Ala.  489,  we  traced,  to  some  extent, 
the  history  of  our  legislation  which  provides  for  the  registra- 
tion of  deeds  and  mortgages,  as  a  means  of  giving  notice  of 
their  existence.  The  purpose  and  policy  of  such  statutes  are, 
that  purchasers  and  tnortgagees  shall  not  be  misled  or  de- 
frauded in  acquiring  lands,  or  an  interest  in  them,  after  they 
have  been  made  the  subject  of  a  prior  conveyance  or  incum- 
brance. Registration  is  simply  a  warning.  We  showed  in 
that  case  that,  under  our  older  statute,  conveyances  not  recorded 
within  the  time  prescribed,  were  inoperative  only  as  against  "a 
subsequent  hona  Jide  purchaser,  or  mortgagee  for  a  valuable 
consideration,  not  having  notice  thereof."  We  showed,  further, 
that  the  later  enactment,  first  found  in  the  Code  of  1852,  took 
a  step  in  advance,  and  extended  protection  to  judgment  credi- 
tors, equal  to  that  which  had  been  previously  extended  to  pur- 
chasers and  mortgagees. — Code  of  1876,  §  2166.  We  felt  im- 
pelled to  this  construction  by  the  clear  language  of  the  statute. 
In  Tutioiler  v.  Montgomery,  73  Ala.  263,  the  doctrine  was  re- 
affirmed.    See,  also,   Watt  v.  Parsons,  lb.  202. 

We  think,  however,  that  the  protection  extended  to  judg- 
ment creditors  rests  on  a  similar  principle,  and  is  germane  to 
that  secured  to  purchasers  without  notice.  The  purchasers 
who  can  maintain  a  right  paramount  to  an  unrecorded  deed  or 
mortgage,  must  have  purchased  subsequently  to  the  making  of 
such  deed  or  mortgage,  and  must  be  bona  fide  purchasers,  for  a 
valuable  consideration,  without  notice  or  knowledge  of  such 
prior  conveyance  or  incumbrance.  This  class  alone  can  claim 
to  have  been  misled  by  a  failure  to  record.     This  class   alone 
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can  be  defrauded,  by  a  neglect  of  this  statutory  duty.  For  no 
other  purpose  was  the  statute  enacted  ;  to  no  other  class  does 
the  grantee  owe  this  duty,  and  only  those  who  are  without  no- 
tice can  claim  the  protection.  Hence,  if  the  purchaser  be  in 
possession,  this  is  constructive  notice,  and  equivalent  to  regis- 
tration.— Burt  V.  Cassety^  12  Ala.  734  ;  McCarthy  v.  Nicrosi^ 
72  Ala.  332.  The  same  rule  must  be  applied  when  the  protec- 
tion the  statute  affords  is  claimed  by  a  judgment  creditor.  He 
must  have  become  such  after  the  conveyance  was  made,  or  the 
incumbrance  created,  the  failure  to  record  which  may  mislead 
him  to  the  belief  that  the  property  is  standing  open  for  seizure 
under  execution  upon  his  judgment. 

The  decrees  in  favor  of  the  Lipscomb  distributees  were  ren- 
dered long  before  the  mortgage  was  executed ;  and  hence, 
neither  section  2166  of  the  Code,  nor  Wood  v.  Lake,  exerts 
any  influence  in  the  decision  of  this  case.  So  far  as  this  ques- 
tion is  concerned,  the  mortgage  dominates  the  execution  lien. 

There  are,  in  the  mortgage,  three  modes  adopted  for  de- 
scribing the  lands  intended  to  be  conveyed ;  by  government- 
survey  numbers,  by  metes  and  bounds,  and  by  reference  to  the 
deed  which  vested  the  title  in  the  mortgagor.  The  govern- 
ment-survey numbers  are  incorrect,  except  as  to  forty  acres  of 
the  land.  The  last  two  modes  of  description  identify  the  land. 
In  Clements  v.  Pearce,  63  Ala.  284,  this  court  said :  "  In 
grants  and  conveyances,  there  is  often  an  incongruity  between 
courses  and  distances  as  expressed,  and  monuments,  or  natural 
objects,  capable  of  clear,  accurate  designation  and  description, 
such  as  marked  trees,  mountains,  water-courses ;  and  these 
control,  because  the  natural  presumption  is,  that  the  parties 
are  less  liable  to  be  mistaken  about  them,  than  about  courses 
or  distances.  The  lands  [in  controversy  in  that  case]  are 
doubtless  inaccurately  described,  if  we  look  only  to  the  num- 
bers and  quantity  as  collected  from  the  government  survey,  by 
which  to  identify  them.  This  description,  however,  is  accom- 
panied with  the  further  description,  that  a  part  of  them  lies 
west  of  Eniptochopko  creek,  extending  to  the  agreed  line 
between  John  Kerley  and  John  W.  Bishop,  belonging  to  the 
grantor,  a  further  part  of  them  lying  east  of  that  agreed  line ; 
and  that  the  whole  tract  conveyed  was  purchased  by  the 
grantor  of  William  L.  Kerley.  The  intent  to  pass  the  lines 
\lands  f'\  lying  east  of  the  agreed  line,  and  west  of  the  creek 
to  that  line,  and  the  entire  tract  purchased  by  the  grantor  of 
Kerley,  is  clearly  expressed.  Parol  evidence  of  the  exact  sit- 
uation and  location  of  the  lands,  and  of  their  identity,  as 
shown  by  these  descriptions,  was  admissible,  to  relieve  and 
cure  whatever  indefiniteness  and  discrepancy  there  may  be 
in   the   other  descriptions."     In  Doe,  ex  dem.  Saltonstall  -y, 
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Riley ^  28  Ala.  164,  182,  this  court  said  :  "Although  the  land 
is  described  inartiticially,  and  somewhat  differently  in  each 
attempt  at  the  description  of  it,  still,  we  think  enough  appears 
to  enable  the  court  to  see  that  the  land  sold  and  conveyed 
was  comprehended  in  the  description." — Mclver  v.  Walker^ 
9  Cranch,  173 ;  Williams  v.  Batch,  38  Ala.  338.  We  thus 
reach  the  conclusion,  that  the  lands  are  sufficiently  described 
in  the  mortgage,  without  the  aid  of  reformation. — Hurt  v. 
Blount,  63  Ala.  327. 

The  face  date  of  the  mortgage  is  October  3,  1872.  It  has 
no  subscribing  witnesses,  and  remained  without  certificate  of 
acknowledgment  until  January  1,  1873.  During  that  time,  it 
was  entirely  inoperative  as  a  conveyance.  It  wanted  an  indis- 
pensable element  of  execution,  and  was  of  no  greater  force 
than  a  deed  signed  but  not  delivered. — Hendon  v.  White, 
52  Ala.  597  ;  Lord  v.  Folmar,  57  Ala.  615  ;  Stubhs  v.  Kohn, 
64  Ala.  187.  The  mortgage  in  this  case  must  be  held  to  have 
been  executed  January  1,  1873, — the  date  which  the  certificate 
of  acknowledgment  bears. 

The  decrees  under  which  Mrs.  Matthews  traces  title  were 
rendered  against  Thomas  K.  Carson,  in  Hale  Probate  Court, 
May  6,  1872.  The  lands  in  controversy  lie  in  St.  Clair  county. 
Some  money  was  made  in  Hale  county,  on  executions  issued 
on  these  decrees  ;  and  on  28th  February,  1873,  alias  execu- 
tions were  placed  in  the  hands  of  the  sheriff  of  St.  Clair 
county,  commanding  him  to  make  the  residue  of  the  money. 
These  were  the  first  executions  issued  to  St.  Clair  county,  and 
under  tlieni  the  sheriff  levied  on  the  lands  involved  in  this 
suit,  sold  them,  and  Mrs.  Matthews  became  the  purchaser, 
and  received  the  sheriff's  deed.  No  question  is  raised  on  the 
bona  fides  of  these  probate  decrees,  nor  of  the  indebtedness  on 
which  they  were  rendered.  Thomas  K.  Carson  was  decreed 
an  iuvuhiiitarily  bankrupt,  March  28,  1873, and  in  April,  same 
year,  Shelby  W.  Chadwick,  complainant  in  this  suit,  was 
appointed  assignee  of  his  bankrupt  estate.  As  such  assignee, 
he  has  never  taken  any  steps  in  relation  to  this  land.  There 
can  be  no  question  that,  by  placing  these  executions  in  the 
hands  of  the  St.  Clair  sheriff,  a  lien  was  created,  which  Car- 
son's subsequent  bankruptcy,  in  the  absence  of  fraud  or  col- 
lusion, would  neither  override  nor  displace. — Crow  v.  Reid^ 
57  Ala.  281  ;  Sheffey  v.  Davis,  60  Ala.  548 ;  Newlin  v. 
McAfee,  64  Ala.  357 ;  Moses  v.  iSt.  Paul,  67  Ala.  168.  Mrs. 
Matthews  acquired  a  good  title  by  the  sheriff's  deed,  unless 
Chadwick's  mortgage  will  prevail  over  it. 

We  have  shown  above  that  complainant's  mortgage  must  be 
considered  as  executed  on  the  first  day  of  January,  1873.  Till 
then  it  was  incomplete.     On  that  day  it  became  an  executed 
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tnortgage,  by  the  certificate  of  acknowledgment.  Its  consid- 
eration, as  recited,  is  admitted,  and  it  was  tiled  for  record  and 
recorded  in  the  probate  office  of  St.  Clair  county,  January  18, 
1873.  This  was  more  than  a  month  before  the  executions 
under  which  IVIrs.  IVIatthews  claims  were  placed  in  the  hands 
of  the  sheriff,  and  hence  created  an  older  lien  than  the  execu- 
tions, if  there  is  nothing  in  the  transaction  to  break  its  force. 

It  is  contended  for  appellee,  Mrs.  Matthews,  that  Chad- 
wick's  mortgage  is  invalid,  for  the  following  alleged  reasons : 
That  it  was  executed  less  than  four  months  before  Carson  was 
adjudged  a  bankrupt;  that  Carson  was  insolvent  when  he 
executed  it,  his  insolvency  was  notorious,  and  that  its  aim  and 
purpose  were  to  give  Chadwick  a  preference,  in  fraud  of  the 
bankrupt  law;  that  Chadwick,  being  his  assignee,  was  in  duty 
bound  to  have  the  mortgage  set  aside,  and,  failing  to  do  so,  he 
will  not  be  allowed  to  take  advantage  of  his  own  wrong,  and 
reap  a  profit  from  his  own  dereliction  of  duty. 

The  provisions  of  the  bankrupt  statute  bearing  on  this  ques- 
tion were  originally  contained  in  sections  35-39  of  the  act 
approved  March  2,  1867.  They  are  now  condensed  in  section 
5128,  Revised  Statutes,  in  the  following  language:  "  If  any 
person,  being  insolvent,  or  in  contemplation  of  insolvency, 
within  four  months  before  filing  the  petition  for  or  against 
him,  with  a  view  to  give  a  preference  to  any  creditor  or  per- 
son having  a  claim  against  him,  .  .  makes  any  payment, 
pledge,  assignment,  transfer,  or  conveyance  of  any  part  of  his 
property,  either  directly  or  indirectly,  absolutely  or  condition- 
ally, the  person  receiving  such  payment,  pledge,  assignment, 
transfer,  or  conveyance,  .  .  having  reasonable  cause  to 
believe  such  person  is  insolvent,  and  that  such  .  .  payment, 
pledge,  assignment,  or  conveyance  is  made  in  fraud  of  the 
provisions  of  this  title,  the  same  shall  be  void,  and  the  assignee 
may  recover  the  property,  or  the  value  of  it,  from  the  person 
so  receiving  it."  To  come  within  this  statute,  in  making  the 
payment,  pledge,  or  conveyance,  the  grantor  must  have  the 
intent  "  to  give  a  preference,"  and  the  grantee  who  receives 
the  conveyance  must  have  "  reasonable  cause  to  believe  "  the 
payor,  or  grantor,  is  insolvent,  and  that  the  payment  or  con- 
veyance is  made  "  in  fraud  of  the  provisions  of  "  the  bankrupt 
law.  These  thoughts  naturally  suggest  themselves,  without 
reference  to  any  rulings  that  have  been  made  upon  this  statute. 
In  Wilson  V.  City  Bank,  17  Wall.  473,  the  unanimous  opinion 
of  the  court  was  pronounced  by  Justice  Miller,  in  his  accus- 
tomed, forcible  language.  He  said,  the  act  "  must  be  accom- 
panied with  an  intent.  In  section  thirty-five,  it  is  to  give  a 
preference  to  a  creditor.  In  section  thirty-nine,  it  must  be  to 
give  a  preference  to  a  creditor,  or  to  defeat  or  delay  the  opera- 
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tion  of  the  Bankrupt  Act.  In  both  there  must  be  the  positive 
purpose  of  doing  an  act  forbidden  by  that  statute,  and  the 
thing  described  must  be  done  in  the  promotion  of  this  unlaw- 
ful purpose.  .  .  It  is  not  pretended  that  any  positive 
evidence  exists  of  a  wish  or  design  on  their  part  to  give  this 
creditor  a  preference,  or  oppose  or  delay  the  operation  of  the 
Bankrupt  Act."  So,  in  the  case  of  Mays  v.  Fritton,  20  Wall. 
414,  the  opinion  of  the  court  was  again  unanimous.  The 
court  said  :  ''  To  authorize  the  assignee  to  recover  the  money 
or  property  under  this  section,  it  is  necessary  that  he  should 
establish  the  act  of  the  bankrupt,  not  only  of  which  lie  com- 
plains, but  also  that  it  was  done  with  a  view  to  give  a  prefer- 
ence over  other  creditors,  and  that  the  other  party  to  the 
transaction  had  reasonable  cause  to  believe  that  such  person 
was  insolvent." — Bump  on  Bankruptcy,  10  ed.,  810,  811.  As 
to  "reasonable  cause  to  believe,"  see  Ih.  829  et  seq. 

The  testimony  in  this  record  is  not  very  full.  Except  in 
the  matter  of  showing  that  the  lands  are  correctly  described  by 
metes  and  bounds,  and  in  the  deed  from  J.  J.  Carson  to  T.  K. 
Carson,  and  except  the  record  and  documentary  evidence,  the 
entire  facts  relied  on  are  shown  in  an  agreement  signed  by 
counsel.  All  that  bears  on  the  question  of  Carson's  financial 
condition,  and  his  intention  in  making  the  mortgage,  and  of 
Chad  wick's  "reasonable  cause  to  believe"  Carson  was  insolvent 
January  1,  1873,  is  embraced  in  the  following  paragraph:  "In 
the  months  of  November  and  December,  1872,  and  thereafter, 
it  was  known  to  the  business  community  in  which  T.  K.  Car- 
son lived,  and  in  which  T.  K.  Carson  &  Co.  did  business,  that 
said  Carson  and  said  firm  were  embarrassed  in  business  ;  and 
from  the  first  to  the  tenth  of  January,  1873,  it  became  gener- 
ally known  that  they  were  insolvent.  That  prior  to  November, 
1872,  there  was  no  question  as  to  the  solvency  of  T.K.  Carson, 
nor  of  T.  K.  Carson  &  Co.  They  were  reputed  good  in  their 
community.  S.  W.  Chadwick  [complainant]  is  a  nephew  of 
Mrs.  T.  K.  Carson,  and  has  been  on  intimate  terms  with  T.  K. 
Carson  at  all  times  both  before  and  since  1873.  He  is  a  cousin 
of  Shelby  C.  Carson,  and  also  of  the  wife  of  R.  B.  Douglass," 
members  of  the  firm  of  T.  Iv.  Carson  &  Co.  T.  K.  Carson  re- 
sided in  Greensboro,  Hale  county,  and  the  firm  of  T.  K.  Car- 
son &  Co.  had  a  mercantile  establishment  in  Greensboro,  and 
one  in  St.  Clair  county  ;  probably  one  hundred  miles  apart. 
It  is  not  shown  where  S.  W.  Chadwick  lived,  except  by  the 
admitted  averment  of  the  bill,  that  when  it  was  filed,  he  was  a 
resident  of  Hale  county,  Alabama ;  and  it  is  not  shown  where 
he  resided,  nor  where  he  was,  from  the  first  to  the  tenth  of 
January,  1873. 
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It  may  be  conceded,  for  the  purposes  of  this  case,  that  when 
the  mortgage  was  executed — January  1,  1873 — T.  K.  Carson 
was  insolvent,  and  intended,  by  the  mortgage,  to  secure  a  pref- 
erence to  Chadwick.  When  a  particular  result  naturally  follows 
from  the  doing  of  an  act,  the  actor  is  presumed  to  intend  that 
result.  Is  there  any  testimony  to  support  a  presumption  that 
Chadwick,  when  the  mortgage  was  acknowledged,  liad  cause 
to  believe  Carson  was  insolvent  (  The  acknowledgment  was 
January  1,  1873.  If  it  be  conceded  that  when  any  fact  be- 
comes "generally  known,"  persons  in  the  community  will  be 
presumed  to  have  knowledge  of  it,  or  to  have  cause  for  be- 
lieving it,  the  agreed  facts,  copied  above,  fall  far  short  of 
meeting  the  requirements  of  the  rule.  First,  a  sliding  scale  is 
given,  covering  a  period  of  ten  days,  within  which  Carson's 
insolvency  became  generally  known.  There  is  as  much  ground 
for  the  inference  that  this  material  fact  became  generally 
known  only  on  the  tenth,  or  on  the  fifth,  as  that  it  was  so 
known  on  the  first.  Adopting  the  usual  rule  of  taking  the 
mean,  in  findings  on  such  testimony,  we  w^ould  conclude  it 
became  generally  known  on  the  fifth.  Conceding  to  this  pre- 
sumption the  certainty  of  knowledge,  it  could  not  furnish  cause 
for  believing,  five  days  before  that  knowledge  was  acquired, 
that  the  insolvency  did  in  fact  exist.  Second,  it  is  not  shown 
that  Chadwick  was,  at  the  time,  in  the  community,  in  which 
Carson's  insolvency  became  generally  known. 

The  present  record  fails  to  show  any  ground  for  setting 
aside  Carson's  mortgage  to  Chadwick,  and  hence  no  presump- 
tion arises  against  the  latter,  for  failing  to  make  the  attempt. 
We  will  not,  therefore,  inquire  what  would  have  been  our 
ruling,  had  we  found  that  when  Chadwick  took  the  mortgage, 
he  had  cause  to  believe  Carson  was  insolvent. 

The  decree  of  the  chancellor  is  reversed ;  and  this  court  pro- 
ceeding to  render  the  decree  the  chancellor  should  have  ren- 
dered, it  is  ordered  and  decreed,  that  the  complainant  is  entitled 
to  relief,  and  to  have  a  foreclosure  of  his  mortgage  ;  the  pro- 
ceeds of  the  lands,  after  satisfying  costs  and  the  mortgage  lien, 
should  there  be  a  surplus,  to  be  paid  to  Mrs,  Matthews,  the 
owner  of  the  equity  of  redemption.  It  is  referred  to  the  regis- 
ter to  take  an  account,  and  report  to  the  Chancery  Court  the 
amount  due  on  the  mortgage  debt,  with  interest  to  the  coming 
in  of  the  report.  He  will  hear  legal  testimony,  if  offered.  All 
other  questions  are  reserved  for  consideration  by  the  chan- 
cellor. 

Reversed,  rendered,  and  remanded. 
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Farris  &  McCurdy  v.  Dudley. 

Bill   in  Equity  for  Abatement  of  Niiisarice,  and  Damages. 

1.  Easement  for  ftov;  of  tcaters  from  upper  lands,  upon  lower. — Where 
two  adjacent  tracts  of  land  belong  to  different  persons,  the  upper  or 
dominant  tract  has  a  natural  easement  or  servitude  in  the  lower,  for  the 
discharge  of  all  surface  water  and  running  streams,  and  the  owner  of 
the  lower  tract  has  no  lawful  right  to  obstruct  the  natural  flow  of  the 
water,  to  the  serious  injury  of  the  superior  proprietor ;  the  only  recog- 
nized exception  to  this  rule  being  in  the  case  of  buildings  erected  on 
city  or  village  lots. 

2.  Riparian  rights;  obstruction  of  running  stream. — A  riparian  proprie- 
tor, whether  he  owns  one  or  both  of  the  banks  of  a  running  stream,  has 
no  right  to  build  an  embankment  or  other  obstruction  which,  in  times 
of  ordinary  flood,  will  operate  to  throw  the  waters  upon  the  lands  of  an- 
other proprietor,  to  his  detriment. 

3.  Abatement  of  embankment  as  nuisance. — An  embankment  erected 
by  the  defendant  upon  his  own  lands,  by  which  the  waters  of  a  running 
stream  are  thrown  back  upon  the  complainant's  lands  on  the  opposite 
side  of  the  stream,  will  be  enjoined  in  equity  as  a  nuisance,  when  it 
appears  that,  in  order  to  avoid  the  consequent  injury,  the  defendant 
would  be  required  to  expend  a  large  sum  of  money,  and  would  be  guilty 
of  erecting  an  unlawful  obstruction  to  the  injury  of  a  neighbor ;  and  the 
fact  that,  by  means  of  the  embankment  complained  of,  the  defendant 
has  reclaimed  more  lands  for  himself  than  he  injured  for  the  complain- 
ant, is  no  excuse  for  the  wrongful  act. 

4.  Same;  damages. — Under  a  bill  for  the  abatement  of  such  embank- 
ment as  a  nuisance,  the  complainant  may  also  have  an  inquiry  into  the 
damages  sustained  by  him,  without  recourse  to  an  action  at  law  ;  and 
the  question  may  either  be  decided  by  the  chancellor  himself,  referred 
to  the  register,  or  submitted  to  the  determination  of  a  jury. 

5.  Same;  variance  in  description  of  embankment. — The  chief  (if  not  the 
only)  purpose  of  the  rule  requiring  certainty  in  the  description  of  the 
embankment  sought  to  be  abated,  is  identity ;  and  where  there  is  no 
question  of  identity,  a  variance  between  the  allegations  and  the  proof, 
as  to  the  length  of  the  embankment,  is  immaterial. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  by  Joseph  R,  Dudley,  on  what 
day  the  record  does  not  show,  against  Farris  &  McCnrdy  as 
partners,  to  abate  as  a  nuisance  an  embankment  which  they 
had  erected  on  their  own  lands,  on  the  east  bank  of  Big  Swamp 
creek,  and  by  which,  as  the  complainant  alleged,  the  waters  of 
the  creek  were  accumulated  in  times  of  heavy  rains,  and  thrown 
in  increased  volume  upon  his  lands  on  the  west  side  of  the 
creek ;  and  he  also  asked  an  inquiry  and  account  of  the  per- 
manent damages  which  he  had  sustained.     The  defendants  de- 
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murred  to  the  bill  for  want  of  equity,  specifying  several  al- 
leged defects,  but  their  demurrer  was  overruled.  They  also 
filed  an  answer,  in  which  they  admitted  the  erection  of  a  levee, 
or  embankment,  on  their  own  lands  at  some  distance  from  the 
creek  on  the  east  side ;  but  they  insisted  that  it  was  necessary 
for  the  protection  and  reclamation  of  their  own  lands,  and  de- 
nied that  it  threw  any  increased  volume  of  water  on  the  com- 
plainant's lands  ;  and  they  further  alleged  that  the  embankment 
which  they  had  erected  was  not  correctly  described  in  the  bill. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  the  complainant  was  entitled  to  have  the  embankment 
abated  as  a  nuisance,  but  declined  to  consider  the  question  of 
damages  ;  and  he  rendered  a  decree  requiring  the  embankment 
to  be  thrown  down,  and  giving  the  complainant  leave  to  sue  at 
law  for  damages.  The  defendants  appeal  from  this  decree, 
and  here  assign  it  as  error  ;  and  there  is  a  cross-appeal  by  the 
complainant,  who  assigns  as  error  that  part  of  the  decree  which 
refused  an  inquiry  into  the  damages. 

W.  L.  Bragg,  and  W.  C.  Griffin,  for  appellants,  submitted 
a  printed  argument,  in  which  they  analyzed  the  evidence,  and 
contended  that  it  established  the  following  propositions:  (1.) 
The  defendants'  levee  protects  to  a  certain  extent  a  heritage  in 
sections  33  and  32  that  is  superior  to  the  complainant's  heri- 
tage in  section  30,  with  prudent  safe-guards,  such  as  large 
water-gaps  and  sluice-ways  to  prevent  a  change  of  the  natural 
flow  of  surface  water  in  time  of  flood  ;  and  it  does  not  change 
the  flow  of  surface  water  in  time  of  flood,  but,  in  connection 
with  the  defendant's  levees,  concentrates  to  a  more  considera- 
ble extent  the  volume  of  water,  aids  and  directs  its  flow,  and  fa- 
cilitates its  discharge.  (2.)  The  defendants'  levee,  continuing 
from  sections  33  and  32  into  section  29,  protects  a  heritage  in 
that  section  that  is  equal  to  the  heritage  of  the  complainant  in 
section  30,  with  prudent  safe-guards,  such  as  large  water-gaps 
and  sluice-ways,  to  prevent  a  change  of  the  natural  flow  of  the 
surface-water  in  time  of  flood ;  and  it  does  not  change  the  flow 
of  surface-water  in  the  time  of  flood,  but,  in  connection  with 
the  defendant's  levees,  it  concentrates  to  a  more  considerable 
extent  the  volume  of  water,  aids  and  directs  its  flow,  and  facil- 
itates its  discharge.  (3.)  Before  any  ditches  were  cut,  or  any 
levees  erected,  by  either  party,  the  whole  area  of  the  swamp 
lands,  from  bluff  to  bluff,  was  subject  to  overflow,  the  natural 
course  of  such  overflow  being  over  the  whole  area.  (4.)  The 
area  of  complainants'  lands  affected  by  the  overflow  is  small 
when  compared  with  the  quantity  reclaimed  for  cultivation  by 
the  levees.  (5.)  The  complainant's  lands  were  not  in  their 
natural  condition,  but  he  had  cut  ditches  and  erected  embank- 


126  SUPKEME  COURT  [Dec.  Term, 

[Farris  &  McCurdy  v.  Dudley.] 

ments,  for  the  purpose  of  reclaiming  thera,  before  any  artificial 
works  were  erected  by  defendants ;  and  he  now  seeks  to  abate 
the  defendants'  work,  when  he  might  protect  himself  by  a 
slight  elevation  of  his  own  embankments.  (6.)  There  is  a 
material  variance  between  the  allegations  and  the  proof,  as  to 
the  location,  length,  and  other  descriptive  featuresof  the  de- 
fendants' levee  ;  and  this  variance  is  fatal. 

They  cited  the  following  authorities :  Hughes  v.  Anderson^ 
68  Ala.  286;  Kaufman  v.  Griesmere,  26  Penn.  St.  407; 
Waffle  V.  N.  F.  C.  R.  R.  Co.,  53  N.  Y.  11;  Wood  on  Nui- 
sances, 443-4;  1  Brick.  Digest,  732,  §§  1538-40. 

Watts  &  Son,  and  G.  Cook,  contra,  cited  the  following  au- 
thorities :  (1).  As  to  the  equity  of  the  bill,  and  the  com- 
plainant's right  to  have  the  embankment  abated  as  a  nuisance, 
Nininger  v.  Nomoood,  72  Ala.  277  ;  Crahtree  v.  Bakei\  75  Ala. 
Ul ;  6  Wait's  Actions  and  Defenses,  §§  273,  274, 279,  281  ;4  Ih. 
§§  699,  738,  740.  (2).  As  to  his  right  to  have  the  damages  ascer- 
tained and  decreed  in  this  suit,  without  a  separate  action  at 
law — Wood  on  Nuisances,  §  792  ;  Stow  v.  Bozeinan.,  29  Ala. 
397;  Sc7'u^gs  V.  Driver,  31  Ala.  274;  Sims  v.  McEwen,  27 
Ala.  184;  Stewart  v.  Steioart,  31  Ala.  207;  Polly  v.  McCall, 
37  Ala.  20. 

SOMERVILLE,  J.— The  bill  in  this  case  was  filed  by  the 
complainant,  Dudley,  for  the  purpose  of  abating  an  alleged 
nuisance,  consisting  in  a  levee  or  earthen  embankment  erected 
by  the  defendants,  Farris  &  McCurdy,  upon  their  own  lands,  in 
such  manner  as  to  cause  the  waters  of  a  large  creek  to  overflow 
the  lands  of  the  complainant,  to  his  detriment.  The  bill  seeks 
also,  incidentally,  to  recover  damages  caused  by  such  overflow 
to  the  lands  and  crops  of  complainant. 

The  case,  in  our  judgment,  depends  upon  two  well  settled 
principles  of  law,  as  to  which  there  can  be  no  serious  contro- 
versy in  this  State  since  the  deliverance  of  this  court  in  the 
case  of  Nininger  v.  Norwood,  72  Ala.  277. 

The  first  of  these  principles  is,  that  the  owner  of  higher 
ground  has  a  legal  and  natural  servitude  upon  all  lower  estates, 
by  which  he  is  entitled  to  have  discharged  all  surface-water,  or 
running  streams,  from  the  higher  upon  the  lower  estate,  and 
the  owner  of  the  lower  estate  has  no  lawful  right  to  obstruct 
the  natural  flow  of  such  water,  to  the  serious  injury  of  the  su- 
perior proprietor.  The  only  recognized  exception  to  this  rule 
is  said  to  be  in  the  case  of  buildings  erected  upon  city  or  vil- 
lage lots. — Nininger  v.  Norivood,  supra^'  Crahtree  v.  Baker, 
75  Ala.  91 ;  Hughes  v.  Anderson,  68  Ala.  280  ;  Wood  on  Nui- 
sances (2d  Ed.),  pp.  440,  446,  456. 
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The  second  principle  is  strictly  analogous,  and  applies  to  or- 
dinary water-conrses,  without  regard  to  any  question  of  the 
superior  altitude  of  one  adjacent  estate  to  that  of  another.  This 
rule  is,  that  a  riparian  proprietor,  whether  he  be  the  owner  of 
one  or  both  banks  of  a  running  stream  of  water,  has  no  lawful 
right  to  build  any  obstruction  which,  in  times  of  ordinary  flood, 
will  operate  to  throw  the  waters  of  such  stream  upon  the  lands 
of  another  proprietor,  so  as  to  overflow  and  damage  them. 
Nininger  v.  Norwood^  supra'  Gerrish  v.  Clough,  48  N.  H.  9  ; 
8.  c,  2  Amer.  Eep.  164 ;  2  Kent's  Com.  439. 

The  whole  law  of  nuisances  rests  upon  the  maxim  of  the  com- 
mon law,  Sic  utere  tuo  ut  li^dasnon  alienum — every  man  must 
so  use  his  own  property  as  not  to  injure  that  of  his  neighbor. 
So,  the  whole  law  of  water-courses  is  founded  on  the  maxim, 
Aqua  currit^  et  currere  debet — water  naturally  runs,  and  must  be 
allowed  to  run  in  its  natural  course.  As  said  in  Butler  v.  Peck, 
16  Ohio  St.  334,  "where  two  parcels  of  land,  belonging  to  dif- 
ferent owners,  lie  adjacent  to  each  other,  and  one  parcel  lies 
lower  than  the  other,  the  lower  one  owes  a  servitude  to  the 
upper,  to  receive  the  water  which  naturally  runs  from  it,  pro- 
vided the  industry  of  man  has  not  been  used  to  create  the  serv- 
itude ;"  or,  as  otherwise  expressed  in  the  same  case,  "  the  owner 
of  the  upper  parcel  of  land  has  a  natural  easement  in  the  lower 
parcel,  to  the  extent  of  the  natural  flow  of  water  from  the  up- 
per parcel  to  and  upon  the  lower."  This  is  in  accordance  with 
the  established  rule  in  England,  and  with  the  weight  of  Amer- 
ican authority,  and,  as  said  by  this  court  in  Nininger  v.  JVo?'- 
wood,  72  Ala.  283,  suqyra,  "  any  interference  with,  or  obstruction 
of  the  servitude  by  the  lower  owner,  to  the  injury  of  the  owner  of 
the  dominant  estate,  subjects  him  to  liability  for  the  resulting 
damages."  Wood  on  Nuisances  (2d.  Ed.),  p.  454,  §396.  It  is 
said  by  Mr.  Angell  in  his  treatise  on  Water-Courses,  §  333, 
that  a  riparian  proprietor  "  has  no  right  to  build  anything 
which,  in  times  of  flood,  will  throw  the  waters  on  the  grounds 
of  an  other,  proprietor,  so  as  to  overflow  and  injure  them."  So, 
in  like  manner,  as  observed  by  Mr.  Wood,  "  the  owner  of  a 
servient  heritage  has  no  right,  by  embankments,  or  other  arti- 
ficial means,  to  stop  the  natural  flow  of  the  surface-water  from 
the  dominant  heritage,  and  thus  throw  it  back  upon  the  lat- 
ter."— Wood  on  Nuisances,  p.  453,  §  394 ;  Gould  on  Waters, 
§§  209,  et  seq.  The  rule  as  to  surface-water  and  running 
streams  is  essentially  the  same — the  two  classes  of  cases  being 
dependent  upon  identical  principles,  at  least  according  to  the 
rule  of  the  civil  law.  which  had  been  established  in  this  State. 

In  Nininger  v.  Noi'wood,  72  Ala.  277,  supra,  adhering  to 
these  principles,  we  sustained  a  bill  tiled  to  abate  as  a  nuisance 
certain  levees  or  embankments,  which  had  been  erected  on  the 
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lands  of  defendant,  so  as  to  cause  the  waters  of  a  creek  to  iiow 
over  and  flood  the  land  of  the  complainant,  during  certain  pe- 
riods of  heavy  rains,  rendering  such  lands  less  fit  for  cultiva- 
tion, and  otherwise  injuring  them.  Incidental  damages  were 
also  allowed,  upon  an  issue  submitted  for  determination  by  a 
jury.  In  Wallace  v.  Drew^  57  Barb.  (N.  Y.)  413,  it  was  de- 
cided that  a  riparian  owner,  who  constructed  embankments 
upon  his  own  land,  in  order  to  prevent  the  water  of  ordinary 
floods  washing  the  bank  and  overflowing  liis  lands,  was  liable 
for  damages  caused  by  the  waters  of  the  creek  being  made  to 
flow  upon  the  lands  of  the  plaintiff,  in  a  manner  and  volume 
they  were  not  previously  accustomed  to  flow.  And  in  Ger- 
rish  V.  Clough,  48  N.  H.  9  (s.  c,  2  Amer.  Rep.  165),  a  de- 
fendant was  likewise  held  liable,  who,  owning  land  on  one  side 
of  the  Merrimae  River,  constructed  a  break-water  to  prevent 
the  water  from  enroaching  upon  his  land,  and  which  operated 
to  throw  the  current  upon  and  wash  away  the  lands  of  the 
plaintiff"  on  the  opposite  shore. 

The  lands  of  the  defendants  in  this  case  are  shown  to  lie  on 
both  sides  of  Big  Swamp  creek,  in  Lowndes  county  in  this 
State,  but  being  chiefly  situated  on  the  east  side.  The  lands 
of  the  complainant  lie  adjacent  on  the  west  side  of  the  same 
stream.  These  lands  are  partly  swamp,  and  partly  arable,  and 
portions  of  them  are  subject  to  periodical  overflow  in  times  of 
ordinary  freshets.  The  testimony  satisfies  us  that  the  arable 
lands  of  the  complainant,  Dudley,  are  higher  than  the  adjacent 
lands  of  the  defendants,  and  that  the  natural  course  of  this 
creek,  in  periods  of  overflow,  is  northward  from  its  junction 
with  Ash  creek,  over  the  lands  of  both  parties  in  section  29 
and  30,  but  flooding  several  hundred  acres  more  of  defendants' 
arable  lands  than  of  complainant's,  and  largely  more  of  their 
unarable  swamps  lands.  We  are  satisfactorily  convinced, 
moreover,  from  the  testimony,  that  the  construction  of  the 
levee  in  question  by  the  defendants  has  tended  to  divert  the 
waters  of  Big  Swamp  creek  from  their  natural  course,  so  as  to 
throw  their  current  towards  the  north-west,  and  in  such  man- 
ner as  to  materially  increase  both  the  depth  and  the  area  of  the 
overflow  upon  complainant's  land  in  times  of  ordinary  freshets. 
The  inference  from  the  evidence  is  fair,  that  the  area  of  overflow 
has  been  at  least  doubled,  and  the  level  of  the  water  raised  to  a 
height  greater  by  from  one  to  two  feet  than  before  the  erec- 
tion of  the  levee.  It  is  true  that  the  defendants  have  reclaim- 
ed for  themselves  more  land  than  they  liave  been  instrumental 
in  submerging  periodically  for  the  complainant.  But  this  is, 
in  our  judgment,  no  excuse  for  their  wrongful  act.  The  law 
requires  of  them  that,  in  reclaiming  their  own  land,  they  should 
not   have   seriously   injured   their   neighbor.     They   have  no 
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right  to  maintain  the  obstruction,  because  it  works  irreparable 
hurt,  inconvenience,  and  damage  to  an  adjacent  proprietor, 
whose  estate  they  are  not  permitted  to  destroy  that  tliey  may 
benefit  themselves. — Wood  on  Nuisances,  p.  373.  It  is  a  fair 
inference  from  the  testimony  in  the  cause,  that  the  damage 
shown  to  be  suffered  by  the  complainant  is  irreparable  without 
a  vast  expenditure  of  money  by  him,  and  without  himself  be- 
ing guilty  of  erecting  an  obstruction  which  a  court  of  e({uity 
would  probably  be  compelled  to  declare  a  nuisance  as  against 
one  Robinson,  who  is  an  adjacent  proprietor,  owning  lands 
above  those  of  complainant  on  the  west  side  of  the  creek  in  sec- 
tion 30. 

The  decree  of  the  chancellor  is  correct,  in  so  far  as  it  re- 
quires the  abatement  of  the  alleged  nuisance.  But  it  is  erro- 
neous in  failing  to  determine  the  question  of  damages,  which 
could  have  been  done  either  by  the  chancellor  himself,  or  by 
reference  to  the  register  for  report,  or  else  it  could  have  been 
submitted  to  the  determination  of  the  jury. 

We  find  nothing  in  the  case  of  Hughes  v.  Anderson,,  68 
Ala.  280,  or  of  Crabt7'ee  v.  Baker,  75  Ala.  91,  which  conflicts 
with  the  foregoing  principles.  We  fully  recognize  the  prin- 
ciple, that  all  questions  arising  under  these  rules  should  be 
weighed  and  decided  with  a  proper  reference  to  the  value  and 
necessity  of  the  improvement  to  the  superior  heritage,  con- 
trasted with  the  injury  to  the  inferior ;  "  a  license  which,"  it 
was  said  by  Stone,  J.,  in  the  first  mentioned  of  the  above 
cases,  "  must  be  conceded  with  great  caution  and  prudence." 

The  alleged  variance  between  the  description  of  the  levee  as 
contained  in  the  bill,  and  that  established  by  the  proof,  does 
not  seem  to  us  to  be  material.  The  chief,  if  not  the  only  pur- 
pose, of  the  rule  requiring  certainty  in  description,  is  identity. 
The  one  proved  to  have  been  erected  is  shown  to  extend  from 
section  33,  through  section  32,  and  partly  through  section  29, 
for  nearly  two  miles  on  the  east  side  of  the  creek,  and  about 
parallel  with  its  channel.  The  alleged  variance  lies  in  the 
averment  of  the  bill,  that  this  levee  extends  as  far  north  as 
section  20,  ,which  is  adjacent  to  section  29.  It  affects,  there- 
fore, merely  the  question  of  its  length ;  and  this,  under  the 
facts  of  the  case,  is  not  fatal  as  a  matter  of  identification.  The 
levee  described  can  not  be  confounded  by  the  court  with  any 
other  shown  to  exist,  nor  could  the  defendants,  as  it  seems  to 
us,  have  been  misled  by  it. 

The  decree  must  be  reversed,  and  the  cause  remanded,  on 
the  cross-appeal  taken  by  Dudley.  The  costs  of  the  appeal,  in 
this  court,  and  in  the  court  below,  will  be  taxed  against  the 
appellants,  Farris  &  McCurdy. 

Clopton,  J.,  not  sitting. 
9 
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Note  by  Reporter.  — On  a  subsequent  day  of  the  term,  in 
response  to  an  application  by  appellants'  counsel  for  a  rehear- 
ing, and  for  a  modification  of  the  opinion,  the  following 
opinion  was  delivered  : 

SOMERVILLE,  J. — Upon  application  for  a  rehearing,  we 
are  satisfied  that  exact  justice  between  the  parties  litigant  in 
this  cause  requires  the  opinion  to  be  modified.  We  hold,  ac- 
cordingly, that  the  complainant  is  entitled  to  have  the  levee  in 
question  declared  a  nuisance,  and  subject  as  such  to  abatement, 
so  far  only  as  to  obviate  the  continuance  of  such  nuisance,  and 
of  the  damage  which  may  result  from  it.  The  complainant 
has  a  right  to  be  placed  practically  in  statu  quo^  so  far  as  his 
lands  are  affected  by  the  increased  overflow  of  Big  Swamp 
creek  and  its  tributaries,  which  may  be  produced  by  the  con- 
struction of  the  levee. 

It  not  appearing,  however,  from  the  testimony  in  the  record, 
to  what  extent  this  abatement  is  necessary,  or  how  much  and 
what  particular  portions  of  the  levee  should  be  demolished  in 
order  to  accomplish  the  desired  result,  the  cause  will  be  re- 
manded, in  order  that  the  chancellor  may  direct  a  reference  to 
the  register,  to  take  testimony  and  report  to  the  court  his  con- 
clusions on  this  matter  of  reference,  in  connection  with  the 
subject  of  damages  already  occasioned  by  such  overflow.  The 
investigations  of  the  register  will  be  confined  alone  to  these 
particular  points  of  inquiry. 

The  decree  of  the  chancellor  was  erroneous,  and  will  be  re- 
versed and  the  cause  remanded,  that  the  reference  may  be 
made  to  the  register  for  the  purposes  specified.  The  costs  of 
appeal  in  this  court  and  the  court  below  will  be  equally  divided 
between  the  parties. 


Farris  v.  Stoutz. 

Bill  in  Equity  hy  Remainder-men,  f(yr  Account  of  Moneys 
Received  hy  deceased  Husband  of  Life-Tenant. 

1.  Bequest  for  life,  with  remainder  over;  rights  of  respective  parties,  and 
how  enforced. — When  property  in  which  one  person  has  an  estate  for 
life,  with  remainder  over,  is  sold  under  an  order  of  the  Probate  Court, 
that  court  should  not  suffer  the  proceeds  of  sale  to  go  into  the  hands  of 
the  tenant  for  life,  but  he  should  be  left  to  seek  redress  in  a  court  of 
equity,  where  he  would  be  required  to  execute  a  suitable  bond  for  the 
protection  of  the  remainder-men ;  yet,  if  he  is  allowed  to  receive  and 
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use  the  money  Avithout  oV)jecti<jn,  and  it  can  not  be  traced  into  anj'  par- 
ticnlar  property  purchased  ])y  him,  the  remainder-men  may  assert  in 
equity  a  pecuniary  demand  against  his  estate. 

2.  Non-claim;  what  daimn  are  within  utatnte. — Under  the  statute  of 
non-chiim  (Code,  §  2597),  contingent  claims,  which  may  never  accrue, 
are  required  to  be  presented  within  eighteen  months'after  they  have 
accrued;  but  a  claim  which  is  payable  on  the  death  of  a  third  jterson, 
tliough  payable  in  the  future,  is  an  absolute  and  unconditional  claim, 
since  death  is  an  event  which  must  happen. 

3.  Same. — When  a  widow  is  entitled  to  a  life-estate  in  certain  prop- 
erty under  the  will  of  her  deceased  husband,  and,  on  her  second  mar- 
riage, her  husband  is  allowed  to  receive  the  proceeds  of  the  property 
sold  under  an  order  of  the  Probate  Court,  his  liability  to  the  remainder- 
men is  a  claim  against  his  estate  which  must  be  presented  to  his  per- 
sonal rei)resentative  within  eighteen  months  after  the  grant  of  letters, 
although  it  is  not  payable  until  the  death  of  the  tenant  for  life. 

4.  Satne;  how  taken  advantage  of. — The  statute  of  non-claim,  as  a  de- 
fense, is  as  available  to  the  heirs  or  distributees  as  to  the  personal  rep- 
resentative ;  and  it  may  be  taken  by  demurrer  to  a  bill  in  eiiuity,  when 
the  demand  therein  asserted  is  prima  facie  within  the  statute,  and  no 
presentation  is  averred,  nor  facts  excepting  it  from  the  statute. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Plon.  John  A,  Foster. 

The  bill  in  this  case  was  filed  on  the  8th  February,  1883,  by 
Mrs.  Julia  A.  Stouts  and  others,  "only  surviving  children  and 
heirs  at  law  of  Richard  Geiger,  deceased,"  who  was  a  son  of 
Jacob  Geiger,  deceased,  against  T,  L.  Farris  and  Elizabeth 
Geiger;  and  prayed  an  account  of  certain  moneys  which  went 
into  the  hands  of  M.  T>.  Farris,  deceased,  who  was  the  father 
of  said  T.  L.  Farris,  and  in  which  the  complainants  claimed  an 
interest  as  remainder-men  under  the  provisions  of  the  will  of 
said  Jacob  (leiger,  their  grandfather.  Said  Jacob  Geiger  died 
in  1832,  having  executed  his  last  will  and  testament,  and  leaving 
a  widow  and  four  children  surviving  him.  By  the  provisions 
of  his  will,  which  was  duly  probated  in  said  county  after  his 
death,  the  testator  devised  and  bequeathed  his  entire  property 
to  his  wife  and  children  "  during  her  widowhood  ; "  and  further 
provided  that,  in  the  event  of  her  second  marriage,  one-fourth 
of  the  estate  should  "  be  laid  off  for  her  use  and  benefit  during 
her  natural  life,  and  at  her  death  to  be  divided  among  said 
children,"  and  that  the  remaining  three-fourths  should  also  be 
divided  among  the  children.  The  widow  and  one  Needham 
Smith  were  appointed  executor  and  executrix  of  the  will,  and 
they  duly  qualified  in  that  capacity.  The  property  of  the 
estate  consisted  of  a  small  tract  of  land,  containing  about 
eighty  acres,  and  slaves  and  other  personal  property,  amounting 
in  value  to  nearly  $10,000.  In  1834,  or  1835,  the  widow  mar- 
ried said  M.  D.  Farris,  who  thereby  became  co-executor  with 
her;  and  in  1837,  he  obtained  from  the  Orphans'  Court  of  said 
county,  in  right  of  his  wife  as  one  of  the  legatees  and  devisees, 
orders  for  the  sale  of  the  property,  real  and  personal,  for  the 
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purpose  of  division  and  distributees  according  to  the  terms  of 
tiie  will.  The  sale  was  made,  reported  to  the  conrt,  and  duly 
confirmed,  the  proceeds  of  sale  aggregating  about  $5,000.  Of 
this  sum  one-fourth  part  went  into  possession  of  said  M.  D. 
Farris,  as  the  part  in  which  his  wife  had  an  estate  for  life  under 
the  provisions  of  said  testator's  will ;  and  he  continued  to  use 
the  same  until  his  death  in  1857.  The  said  M.  D.  Farris  left 
an  estate  valued  at  more  than  $25,000,  which  the  bill  alleged 
"was  the  proceeds  atid  accumulations  from  the  money  and 
property  of  the  estate  of  said  Jacob  Geiger,  which  went  into 
his  hands  as  aforesaid,"  Letters  of  administration  on  his 
estate  were  granted  on  the  14th  September,  1857,  to  the 
widow;  and  in  November,  1863,  a  final  settlement  and  distribu- 
tion of  the  estate  was  inade  between  her  and  said  T.  L.  Farris, 
the  only  surviving  child.  In  July,  1881,  the  widow  died,  and 
her  will  was  duly  admitted  to  probate;  but  no  letters  testa- 
mentary were  ever  granted,  and  said  T.  L.  Farris  took  posses- 
sion of  her  entire  property.  On  these  facts,  as  alleged,  the  bill 
prayed  "that  said  T.  L.  Farris  be  made  to  account  to  and  with 
complainants  for  all  money  or  other  property  that  went  into 
the  hands  of  said  M.  D.  Farris,  as  the  life-estate  of  the  said 
Jane  Farris,  his  wife,  under  the  will  of  said  Jacob  Geiger, 
with  remainder  to  said  four  children,  or  which  went  into  the 
hands  of  said  Jane  Farris,  as  lier  life-estate  under  said  will, 
with  like  remainder;"  and  for  other  and  further  relief  under 
the  general  prayer. 

The  defendant  pleaded  the  statute  of  non-claim,  and  also 
demurred  to  the  bill  because  it  did  not  allege  a  presentation  of 
the  claim  to  the  administrator  of  the  estate  of  said  M.  D. 
Farris.  The  chancellor  overruled  the  demurrer  and  the  plea, 
and  rendered  a  decree  for  the  complainants ;  and  his  decree  is 
now  assigned  as  error, 

W.  R.  Houghton,  for  appellants. 

R.  M.  Williamson,  contra. 

CLOPTON,  J.— The  bill  regards  and  treats  as  valid  the 
sales  of  the  real  and  personal  property  of  the  estate  of  Jacob 
Geiger  under  thp  orders  of  the  Orphans'  Court,  and  claims  a 
portion  of  the  proceeds  of  sale.  Neither  the  averments  of  the 
bill,  nor  the  proof  is  sufficient  to  declare  a  trust,  or  charge  a 
lien  on  any  specific  property  in  which  the  money  was  invested. 
Though  .it  was  improper  and  irregular  for  the  Orphans'  Court 
to  have  allowed  Mordecai  D.  Farris,  who  had  married  the 
widow  of  the  testator,  and  thereby  became  entitled  to  her  life- 
estate  in  one-fourt,h  of  the  proceeds  of  the  sales  of  the  property, 
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to  receive  or  retain  the  money,  and  he  should  have  been  left  to 
seek  redress  in  a  court  of  equity,  which  would  have  required 
the  execution  of  a  suitable  bond  for  the  protection  of  the  re- 
mainder-men ;  the  bill  recognizes  his  right  to  receive  it,  and 
prefers,  by  reason  thereof,  a  pecuniary  demand  against  his 
estate,  to  the  payment  of  which  complainants  seek  to  subject 
the  property  that  descended  to  his  heir  and  distributee.  The 
slaves  of  the  estate  of  Geiger,  purchased  by  Farris,  having 
been  emancipated,  and  the  life-estate  having  been  converted 
into  money,  which  can  not  be  traced,  the  complainants  could 
not,  under  the  circumstances,  have  properly  asserted  a  title  to 
any  other  relief. 

It  is  undoubtedly  true,  that  the  father  of  the  original  com- 
plainants, who  was  one  of  the  remainder-men,  had  a  valid  claim 
against  Mordecai  D.  Farris,  who  had  received  the  money  con- 
stituting the  life-estate,  which  was  payable  on  the  death  of  the 
life-tenant;  and  that  the  property  of  his  estate,  which  de- 
scended to  his  heir  and  distributee,  is  subject  thereto,  if  the 
claim  is  not  barred  by  the  statute  of  non-claim.  Mordecai 
Farris  died  in  1857,  and  soon  after  his  death,  letters  of  admin- 
istration on  his  estate  were  granted  to  his  widow,  who  continued 
to  act  as  such  administratrix  until  1863,  when  she  made  linal 
settlement  and  distribution  of  the  estate.  The  claim  of  com- 
plainants was  not  presented  to  the  administratrix ;  and  the  life- 
tenant  died  in  1881. 

The  terms  of  the  statute  are  clear  and  comprehensive. 
"All  claims  against  the  estate  of  a  deceased  person  must  be 
presented  within  eighteen  months  after  the  same  have  accrued, 
or  within  eighteen  months  after  the  grant  of  letters  testament- 
ary, or  of  administration  ;  and  if  not  presented  within  that  time, 
are  forever  barred."  Two  periods  of  presentation  are  pre- 
scribed, and  within  which  period  the  presentment  must  be  made 
is  determined  by  the  character  of  the  claim — whether  it  is  an 
accrued  claim  at  the  time  of  the  death  of  the  decedent,  or  ac- 
crues subsequently  to  the  grant  of  adininistration.  Its  char- 
acter in  this  respect  is  not  determinable  by  the  time,  or  cer- 
tainty of  the  time  of  payment.  All  claims  which  are  absolute 
and  unconditional,  whether  payable  presently  or  in  the  future, 
must  be  presented  within  eighteen  months  after  the  grant  of 
letters  testamentary,  or  of  administration.  "It  is  only  contin- 
gent claims — claims  which  may  never  accrue — that  fall  within 
the  provision  postponing  a  presentment  until  eighteen  months 
after  the  same  have  accrued." — Fretwell  v.  McLeinore^  52  Ala. 
124.  A  claim  dependent  upon  a  future  contingency — on  the 
happening  of  an  event  which  may  never  happen — does  not  ac- 
crue until  the  event  happens ;  until  then  it  is  not  a  claim. 

But  death  is   an  event  which  must  certainly    occur;  and 
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a  claim  payable  on  the  death  of  another  person  is  an  absohite 
and  unconditional  claim,  payable  in  the  future,  the  time  of  pay- 
ment only  beinp^  uncertain.  It  is  an  accrued  claim  when  cre- 
ated, the  payment  postponed  until  the  happening  of  an  event 
which  must  surely  transpire. 

Actual  presentment,  or  its  equivalent,  is  necessary  to  defeat 
the  bar  of  the  statute.  Knowledge  of  the  existence  of  the 
claim  on  the  part  of  the  administrator,  however  full,  will  not 
dispense  with  presentation. — Jones  v.  Lightfoot^  10  Ala.  17. 
And  the  statute  is  as  available  to  an  heir  or  distributee,  as  to 
the  personal  representative.  A  bill  in  equity,  brought  to  en- 
force against  a  decedent's  estate  a  claim  which  \^ iyrim.a  facie 
within  the  bar  of  the  statute,  or  to  subject  to  its  payment  prop- 
erty that  has  descended,  is  demurrable,  if  it  fails  to  allege  a 
presentation,  or  facts  excepting  it  from  the  operation  of  the 
statute. — Grhnhall  v.  Mastin,  77  Ala.  553. 

The  claim,  the  payment  of  which  the  bill  seeks  to  compel,  is 
barred  by  the  statute  of  non-claim  as  against  the  estate  of  M. 
D.  P'arris;  and  it  does  not  appear  that  the  money  ever  went 
into  the  possession  of  the  life-tenant,  so  as  to  create  a  claim 
against  her. 

Reversed,  and  decree  will  be  here  rendered,  dismissing  the 
bill. 


Bernstein  v.  Humes. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Proof  of  ancient  deeds  and  record  copies. — On  the  last  appeal  in 
this  case  (75  Ala.  241-5),  the  admissibility  of  the  documentary  evidence 
constituting  plaintiffs'  chain  of  title,  which  consisted  of  certified  copies 
of  deeds  recorded  fifty  years  ago,  was  considered  by  this  court,  and  the 
evidence  was  held  to  have  been  properly  received ;  and  the  court  re- 
affirms that  decision. 

2.  Sufficiency  of  conveyance  in  description  of  land. — "Part  of  lot  No, 
17  in  the  original  plan  of  said  town  [HuntsvilleJ,  fronting  on  Gallatin 
street  fifty  feet,  extending  eastwardly  seventy-three  feet,  known  as  the 
property  formerly  owned  by  Isaac  Jamison,"  when  the  words  are  used 
in  a  deed  as  describing  the  property  conveyed,  are  not  descriptive  of  an 
undefined,  partial  interest  in  the  said  Jamison  lot,  but  convey  the  entire 
lot,  or  sucn  interest  therein  as  the  grantor  owned  and  possessed,  the 
specified  front  and  depth  having  reference  to  the  dimensions  of  that  lot, 
and  not  of  the  larger  lot  (No.  17)  of  wljich  it  formed  a  part. 

3.  Charge  referring  legal  (/uestion  to  jury;  when  error  without  injury. 
A  charge  which  submits  to  the  jury  the  decision  of  a  legal  ijuestion, 
which  the  court  ought  to  have  decided  against  the  party  excepting,  is 
error  without  injury. 
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4.  General  exception  to  charge;  when  su^cient. — When  a  charge  given 
consists  of  but  a  single  sentence,  containing  several  clauses  connected 
and  dependent  throughout,  a  general  exception  to  the  entire  charge  is 
sufficiently  specific  and  definite  to  reach  error  in  any  part  of  it. 

5.  Adverse  possession;  ivhat  constitutes. — The  possession  of  a  mere 
trespasser,  entering  and  holding  without  claim  of  right,  is  not  adverse 
to  the  rightful  owner,  and  does  not  ripen  into  a  title  by  lapse  of  time, 
nor  invalidate  a  conveyance  by  the  owner  to  another  person. 

6.  Forfeiture  of  title  by  want  of  possession. — The  mere  fact  that  the 
owner  of  real  estate  "has  not  had  possession  of  it,  claiming  title  to  it," 
for  more  than  twenty  years,  in  the  absence  of  any  adversary  claim  or 
possession,  does  not  work  a  forfeiture  of  his  title. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  action  was  brought  by  Mrs.  E.  C.  Humes  and  others, 
children  of  Reuben  Chapman,  against  Morris  Bernstein  ;  and 
was  commenced  on  the  12th  July,  1871.  The  premises  sued 
for,  besides  a  narrow  strip  two  feet  wide  by  ninety-nine  feet  in 
depth  (which  involved  only  a  question  of  disputed  boundary), 
were  described  in  the  complaint  as  "part  of  lot  number  seven- 
teen in  the  original  plan  of  said  city  (Huntsville),  fronting  on 
Gallatin  street,  commencing' on  said  street  ninety-nine  feet  from 
the  north-west  corner  of  said  lot  number  seventeen,  and  run- 
ning thence  southwardly,  along  said  street,  thirty-eight  and  one 
half  feet ;  thence  eastwardly,  at  right  angles  with  said  street, 
one  hundred  and  sixteen  and  one  half  feet ;  thence  north-west- 
wardly,  on  a  line  parallel  with  said  street,  thirty-eight  and  one 
half  feet ;  thence  westwardly,  at  right  angles  with  said  street, 
to  the  beginning."  The  premises  sued  for  were  situated  in  a 
square,  which  was  bounded  north  by  Clinton  street,  east  by  Jef- 
ferson, south  by  Randolph,  and  west  by  Gallatin  street;  and 
this  square  was  subdivided,  according  to  the  original  map  of 
the  town,  into  four  lots,  numbered,  17,  18,  25,  and  26,  respect- 
ively; each  let  measuring  one  hundred  and  forty-seven  feet 
six  inches  in  width,  and  the  same  in  length.  Lot  No.  17  was 
the  northwest  quarter  of  the  square,  and  the  defendant  owned 
the  north-west  corner  of  that  lot ;  while  the  plaintiffs  owned 
all,  or  nearly  all  of  the  remaining  portion  of  the  square,  their 
lands  adjoining  the  defendant's  on  the  east  and  south.  The 
plaintiffs  claimed  the  premises  as  a  part  of  the  property  which 
once  belonged  to  the  old  "  Bell  Tavern,"  and  afterwards  to  the 
"  Huntsville  Hotel  Company ;"  and  they  deduced  their  title 
from  the  said  company,  under  a  deed  from  the  United  States 
marshal  to  L.  P.  Walker,  as  the  purchaser  at  a  sale  under  exe- 
cution against  the  company,  and  a  subsequent  conveyance  from 
Walker  to  themselves.  The  sale  by  the  United  States  marshal 
was  made  on  the  7th  February,  1870,  and  the  lands  sold  were 
described  in  his  deed  to  Walker  as  lotsNos.  17, 18,  25,  and  26  ; 
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and  Walker's  deed  to  the  plaintiffs,  which  was  dated  May  22d, 
1871,  described  the  premises  conveyed  by  the  same  words. 

The  defendant  claimed  the  premises  of  which  he  was  pos- 
sessed under  a  conveyance  to  him  by  Chappell  and  wife,  which 
was  dated  the  21st  December,  1861,  and  in  which  the  premises 
conveyed  were  thus  described  :  "All  those  certain  lots  of 
lands  lying  in  the  town  of  Iluntsville,  in  said  county,  known 
and  described  as  follows,  being  parts  of  lot  No.  17  in  the  plan 
of  said  town  :  commencing  at  the  north-west  corner  of  a  little 
brick  house  on  Gallatin  street,  running  thence  eastwardly,  at 
right  angles  with  said  street,  and  parallel  with  Clinton  street, 
seventy-four  and  a  half  feet,  to  a  stake  ;  thence,  at  right  angles, 
to  Clinton  street ;  thence  west  to  the  north-west  corner  of  said 
lot ;  thence  south,  along  Gallatin  street,  to  the  beginning,  being 
about  sixty-seven  feet,  containing  not  quite  one-eighth  of  an 
acre.  Also,  another  lot  of  land  in  said  town,  being  part  of  said 
lot  No.  17,  lying  east  of  the  above  described  lot,  known  as  the 
lot  on  which  John  G.  Bingham  once  lived  ;  once  owned  by 
Isaac  Jamison,  sold  as  his  property  by  J.  F.  Mills  as  sheriff  to 
B.  Patterson,  by  Patterson  to  D.  B.  Turner,  and  by  said  Turner 
to  Lucy  G.  Hill;  bounded  on  the  east  and  south  by  the  Bell 
Tavern  lot.  Also,  another  lot  of  land  lying  in  said  town,  being 
part  of  said  lot  No.  17,  bounded  on  the  north  by  the  first  above 
lot,  on  the  east  by  the  lot  last  above  described,  on  the  south  by 
the  Bell  Tavern  lot,  and  on  the  west  by  Gallatin  street,  sup- 
posed to  front  on  said  street  about  twenty-five  feet,  and  to  run 
back  east  about  seventy-four  feet."  The  defendant  pleaded 
not  guilty,  the  statute  of  limitations  of  ten  years,  and  adverse 
possession  for  more  than  three  years,  with  a  suggestion  of  the 
erection  of  permanent  improvements ;  and  the  cause  was  tried 
on  issue  joined  on  these  pleas. 

The  ])hHntiffs'  chain  of  documentary  title,  back  to  Leroy 
Pope,  who  held  under  a  patent  from  the  United  States  issued 
in  1809,  is  stated  at  length  in  the  former  reports  of  the  case, 
particularly  in  .  1  Ala.  260,  and  72  Ala.  546 ;  and  a  repetition 
of  it  is  not  necessary  to  an  understanding  of  the  legal  principles 
decided  on  the  present  appeal.  Among  these  deeds  was  a 
conveyance  by  Henry  Cannon  to  Hugh  and  Daniel  Price, 
which  was  dated  December  28,  1818,  and  attested  by  two  wit- 
nesses ;  but  it  was  not  filed  for  record  until  the  23d  November, 
1822,  and  it  was  recorded  on  the  18th  March,  182ii,  on  the  ac- 
knowledgment of  tlie  grantor  before  the  clerk  of  the  County 
Court,  taken  on  the  latter  day.  The  defendant  objected  to  the 
admission  of  a  certified  copy  of  this  deed  as  evidence,  "because 
it  was  not  proved  or  acknowledged  according  to  law,  and  be- 
cause said  deed  was  not  recorded  within  twelve  months  from 
its  date;"  and  he  duly  excepted  to  the  overruling  of   these  ob- 
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jections.  A  certified  copy  of  another  deed,  executed  by  John 
R.  Elliott  to  A.  J.  Sadler,  which  was  dated  IVIarch  4th,  1833, 
and  recorded  on  the  14th  March,  1834,  was  offered  in  evidence 
by  the  plaintiffs,  and  was  admitted  by  the  court,  against  the 
defendant's  objection,  "because  it  was  not  recorded  within 
twelve  months  from  its  date  ;"  and  to  this  ruling  the  defendant 
duly  excepted. 

The  court  charged  the  jury,  in  writing,  as  follows  :  "The 
plaintiffs,  relying  on  documentary  evidence,  must  show  title  in 
themselves,  in  one  connected  chain,  from  the  Government 
down  to  themselves.  The  defendant  admits  the  title  properly 
established  and  proved,  until  the  deed  from  Acklen  (sheriff)  to 
Elliott  is  reached  ;  which  deed,  the  defendant  insists,  is  void 
for  uncertainty.  To  make  this  deed  certain,  and  to  identify 
the  land  therein  described,  the  law  authorized  the  plaintiffs  to 
introduce  other  deeds,  to  show  that  Jamison,  at  the  time  of  the 
sale  by  Acklen  as  sheriff,  only  owned,  fronting  on  Gallatin 
street,  the  fifty  feet  now  sued  for ;  and  for  this  purpose  plain- 
tiffs offer  in  evidence  the  deeds  from  Jamison  to  Rison,  and 
from  Jamison  to  Bingham,  both  made  prior  to  the  date  of 
Acklen's  deed  to  Elliott ;  and  if  you  find,  from  the  inspection 
of  the  deeds,  that  Jamison,  at  the  time  of  the  sale  by  Acklen, 
only  owned  the  fifty  feet  described  in  plaintiffs'  deed,  then  you 
are  authorized  to  infer  that  plaintiffs  have  title  to  said  fifty  feet 
fronting  on  Gallatin  street,  and  extending  back  eastwardly 
seventy-three  feet,  —  inches.  The  defendant  further  says,  that 
there  is  a  break  in  plaintiffs'  title,  in  this  :  that  the  deed  from 
Caldwell  to  Yeatman  does  not  convey  the  said  fifty  feet,  but 
only  a  part  thereof,  and  does  not  describe  the  part  conveyed. 
Standing  alone,  this  deed  only  purports  to  convey  a  part  of  the 
lot  bought  hy  Caldwell  from  Ihrrton  and  Robinson,  and  de- 
scribed in  their  deed  to  said  Caldwell  as  ''part  of  lot  No.  17^ 
fronting  on  Gallatin  street  fifty  feet,  and  extending  back  in  an 
easterly  direction  seventy-three  feet,  —  inches."^  It  is  for  the 
jury  to  determine,  from  the  other  deeds  offered  in  evidence  and 
the  parol  evidence,  whether  Caldwell  intended  to  convey  the 
whole,  or  a  part  of  said  lot ;  and  if  apart,  v)hat  part,  of  this 
fifty  feet  fronting  on  Gallatin  street,  was  sold  by  Caldwell  to 
YeatmanP  To  the  italicized  portion  of  this  charge  the  de- 
fendant excepted. 

The  court  further  instructed  the  jury  as  follows:  "The 
plaintiffs  introduced,  also,  a  deed  from  Wood  to  Kinkle,  which 
does  embrace  the  lot  seventeen  (17),  fifty  feet  fronting  on  Gal- 
latin street,  and  running  back  in  an  easterly  direction  seventy- 
three  feet,  —  inches,  and  also  embraces  the  forty  feet  extend- 
ing still  east  of  said  lot ;  and  if  you  find  that  Kinkle  went  into 
possession  of  said  lot  so  conveyed,  and  he  and  others,  claiming 
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under  him,  remained  in  possession  for  more  than  ten  years, 
then  plaintiffs  have  made  out  a  case  entitling  them  to  recover, 
unless  the  defendant  makes  good  some  one  of  the  defenses  set 
up  by  him."  To  this  part  of  the  charge,  also,  the  defendant 
excepted. 

The  court  charged  the  jury,  also,  on  the  request  of  the  plain- 
tiffs, as  follows  :  "The  acts  of  a  mere  trespasser,  or  adventurer, 
without  claim  of  right,  do  not  constitute  his  possession  adverse  ; 
and  such  possession  will  neither  ripen  into  a  title  by  lapse  of 
time,  nor  defeat  the  operation  of  a  conveyance  by  the  rightful 
owner.  And  if  the  jury  believe,  from  the  evidence,  that  Bern- 
stein took  possession  of  the  property  in  dispute  without  claim 
of  right,  then  his  possession  was  not,  and  could  not  become  ad- 
verse, and  they  would  be  authorized  to  find  for  the  plaintiffs." 
To  this  charge  the  defendant  duly  excepted. 

The  defendant  asked  the  following  charges  in  writing,  and 
duly  excepted  to  the  refusal  of  each  : 

1.  "If  the  jury  find,  from  the  evidence,  that  for  more  than 
twenty  years  before  the  commencement  of  this  suit,  neither 
the  plaintiffs,  nor  any  of  the  persons  under  whom  they  claim, 
had  possession  of  the  lot  in  controversy,  claiming  title  to  it ; 
that  the  only  possession  any  of  such  persons  had  of  it,  was  a 
mere  temporary  use  or  occupation,  such  as  held  by  other  per- 
sons without  objection  from  any  of  the  persons  under  whom 
the  plaintiffs  claim, — then  the  plaintiffs  can  not  recover." 

2.  "That  part  of  the  lot  which  is  more  than  seventy-three 
feet  from  Gallatin  street,  is  not  embraced  in  any  deed  under 
or  through  which  plaintiffs  trace  their  title,  except  the  deed 
from  the  marshal  to  Walker,  and  the  deed  from  Walker  to 
them,  and  can  not  be  recovered  in  this  suit. 

3.  "The  deed  from  Caldwell  to  Yeatraan  conveyed  only  a 
part  of  the  Jamison  lot  of  fifty  feet  front  on  Gallatin  street ; 
that  portion  has  not  been  located  on  the  lot  in  controversy,  and 
no  recovery  can  be  had  in  this  suit  under  that  deed," 

4.  "If  Caldwell's  deed  conveyed  only  a  part  of  the  lot,  after 
conveyances  by  persons  claiming  through  or  under  it  could  not 
convey  the  whole,  though  purporting  to  do  so." 

The  rulings  of  the  court  on  the  evidence  to  which  exceptions 
were  reserved,  the  charges  given,  and  the  refusal  of  the  several 
charges  asked,  are  now  assigned  as  error. 

Jno.  D.  Brandon,  and  Cabaniss  &  Ward,  for  appellant. 

Humes,  Gordon  &  Sheffey,  contra. 

STONE,  C.  J. — When  this  case  was  last  before  us,  75  Ala. 
241,  we  considered  the  admissibility  of  the  documentary  evi- 
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dence,  constituting  the  chain  of  paper  title,  and  ruled  that  the 
Circuit  Court  did  not  err  in  its  admission.  We  adhere  to  that 
opinion.  ' 

It  is  contended  for  appellant,  that  in  the  deed  of  Caldwell  to 
Yeatman,  bearing  date  February  22d,  1839,  only  an  undefined, 
partial  interest  is  conveyed,  of  what  is  known  as  the  "Isaac 
Jamison  lot."  That  lot  is  described  in  the  Acklen  (sheriff) 
deed,  as  "part  of  lot  seventeen,  fronting  on  Gallatin  street  fifty 
feet,  extending  eastwardly  seventy-three  feet,  as  the  property' 
of  Isaac  Jamison."  This  property  passed  through  several  in- 
termediate conveyances,  with  substantially  the  same  description, 
until  the  title  was  vested  in  Caldwell,  by  deed  from  Horton, 
bearing  date  August,  1838.  The  description  in  the  deed  from 
Caldwell  to  Yeatman  is,  "part  of  lot  No.  17  in  the  original 
plan  of  said  town,  fronting  Gallatin  street  fifty  feet,  extending 
eastwardly  seventy-three  feet,  known  as  the  property  formerly 
owned  by  Isaac  Jamison."  We  are  at  a  loss  to  perceive  on 
what  principle  this  description  is  less  comprehensive  than  that 
found  in  the  other  deeds.  All  bear  evidence  that  they  do  not 
convey  all  of  lot  seventeen,  but  only  a  part  of  it.  All  convey 
a  lot,  part  of  lot  seventeen,  fronting  on  Gallatin  street  fifty 
feet,  and  running  back  seventy-three  feet.  The  lot  was  sold, 
and  first  conveyed  as  the  property  of  Isaac  Jamison,  and  it  is 
uniformly  described  as  the  "Isaac  Jamison  lot,"  or  the  lot  for- 
merly owned  by  Isaac  Jamison.  We  hold  the  deed  from  Cald- 
well to  Yeatman  conveyed  all  the  interest  the  former  had  ac- 
quired from  Horton,  or  Horton  and  Robinson. 

In  the  deed  from  Yeatman  to  Turner,  trustee,  bearing  date 
February  23d,  1839,  we  find  introduced  other  lots,  which  are 
conveyed  to  said  Turner  in  connection  with  the  "Bell  Tavern 
property."  The  lots  introduced  are  the  following  :  "One,  the 
lot  purchased  of  Wm.  JVIcKay,  Jr.,  by  the  said  Phillips,  on 
which  is  situated  the  new  brick  building ;  the  other,  the  lot 
bought  by  said  Phillips  of  D.  B.  Turner,  in  the  rear  of  the 
same,  on  which  is  erected  a  frame  stable."  Turner  conveyed 
to  Wood  the  "Bell  tavern  property,"  and  with  it,  and  as  part 
of  it,  the  two  lots  last  above  described,  and  the  part  of  lot  17 
conveyed  by  Acklen,  sheriff.  It  also  conveyed  another  piece 
or  parcel  of  lot,  apparently  in  lot  18.  The  lot  described  as 
having  the  new  brick  house  on  it,  is  also  apparently  in  lot  18. 
It  is  said  in  this  deed  that  the  property  conveyed  "embraces, 
and  is  intended  to  embrace,  the  establishment  in  the  town  of 
Huntsville  known  as  the  Bell  Tavern."  Now,  the  Bell  Tavern 
was  situated  on  a  square,  295  feet  on  each  side,  bounded  on  all 
sides  by  streets  :  Clinton  street  on  the  north,  Jefferson  street 
on  the  east,  Randolph  street  on  the  south,  and  Gallatin  street 
on  the  west.     This  square  was  divided  into  four  lots,  each  147^ 
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feet  square.  The  N.  E.  corner  is  lot  18,  the  N.  W.  corner  lot 
17,  the  S.  E.  corner  lot  26,  and  S.  W.  corner  lot  25.  Turner's 
deed  to  Wood  conveys  the  entire  lots  25  and  26,  and  in  addi- 
tion four  other  parcels,  three  of  which  are  the  Jamison  lot, 
the  lot  with  the  new  brick  house  on  it,  and  the  lot  with  the 
frame  stable  on  it.  These  three  parcels  can  not  reasonably  be 
supposed  to  be  on  either  of  the  lots  25  and  26,  for  the  latter 
were  described  and  conveyed  in  solido,  in  a  previous  part  of 
the  deed.  If  accurately  described,  the  lot  with  the  frame 
stable  on  it  is  in  the  rear  of  the  lot  with  the  new  brick  house 
on  it,  sometimes  described  as  part  of  the  Bell  Tavern.  The 
deeds  do  not  inform  us  on  which  lot  or  lots  these  two  parcels, 
last  above  referred  to,  are  situate,  nor  are  their  dimensions  or 
boundaries  o^iven.  The  deeds  from  Wood  down  to  the  Hunts- 
ville  Hotel  Company  pursue  the  descriptions  given  above,  and 
keep  up  the  designation,  "the  Bell  Tavern  property."  At 
Walker's  purchase,  when  the  property  was  sold  by  the  marshal, 
the  entire  four  lots,  17,  18,  25  and  26,  were  sold  and  conveyed 
as  the  property  of  the  Iluntsville  Hotel  Company  ;  and  he 
conveyed  the  same  quantity  to  the  present  plaintiffs.  So,  the 
plaintiffs  show  paper  title  to  the  property  sued  for,  if  that  be 
the  property  conveyed  by  any  of  the  various  tributary  deeds, 
which  go  to  make  up  the  Bell  Tavern  property,  as  described 
in  Turner's  deed  to  Wood. 

The  deeds,  however,  do  not  fix  and  define  the  land  sued  for 
as  being  the  premises  conveyed,  without  the  aid  of  extrinsic 
proof;  and  it  would  seem  that  the  proof,  by  which  the  Jamison 
lot  is  sought  to  be  located,  is  entirely  different  from  that  which 
it  is  claimed  identities  the  small  lot  in  its  rear.  First,  as  to  the 
Jamison  lot — fifty  feet  front  on  Gallatin  street,  running  back 
seventy-three  feet.  The  deeds  describe  this,  as  in  lot  17. 
There  is  satisfactory,  documentary  proof  that  the  northern 
sixty-seven  feet  of  lot  17,  extending  from  the  north-west  corner 
south,  was  sold  and  conveyed  by  Jamison  before  Sheriff  Acklen 
made  his  sale ;  and  the  title  to  that  property  has  come  down 
by  regular  conveyance  to  Bernstein,  the  defendant.  There  is, 
next,  a  lot  of  twenty-five  feet  front  on  Gallatin  street,  to  which 
Jamison  never  had  any  title  or  claim.  On  this  lot  the  little 
brick  house  stood,  and  the  deed  to  Jamison,  which  conveyed 
lot  17,  excepted  this  twenty-five  feet  from  its  operation.  Plain- 
tiffs can  assert  no  claim  to  either  of  these  parcels.  Next  to  the 
little  brick  house  lot  is  the  seven  feet  alley,  mentioned  in  the 
conveyances.  These  several  parcels  cover  about  ninety-nine 
feet  of  the  front  of  lot  17  on  Gallatin  street,  and  leave  only 
forty-eight  or  forty-nine  feet  of  the  lot's  front  on  Gallatin  street. 
These  facts  being  shown  by  documentary  evidence,  it  is  demon- 
strated, by  a  process  of  exclusion,  that  this  is  the  property 
Vol.  Lxxvia. 
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which  was  sold  and  conveyed  by  Sheriff  Acklen.  This  lot  is 
particnlarly  described  and  counted  on  in  the  complaint,  and 
the  defendant  pleaded  not  gnilty,  and  thus  admitted  himself  in 
possession  of  the  premises  sued  for.  It  is  thus  shown  that,  as 
to  the  lot,  part  of  lot  17,  fronting  on  Gallatin  street,  and  run- 
ning back  seventy-three  feet,  the  plaintiffs  have  shown  a  com- 
plete documentary  title,  and  a  right  to  recover,  unless  the  de- 
fendant has  made  good  some  line  of  his  defense. 

The  location  of  the  rear  part — some  forty  feet — of  the  lot 
sued  for,  is  not  defined  nor  ascertained  by  the  documentary 
evidence.  It  requires  extrinsic  proof,  oral  or  otherwise,  to 
show  that  it  comes  within  the  descriptive  clauses  of  some  one 
of  the  deeds,  in  a  chain  of  title  which  ultimately  merged  in  the 
Bell  Tavern  property.  For  illustration,  we  may  mention,  that 
it  would  be  sufficient  identification  to  prove  that  it  is  the  lot 
on  which  the  frame  stable  stood  ;  or  that  it  is  embraced  within 
the  McKay,  Connally  or  Phillips  sales.  Or  it  would  be  safR- 
cient  to  mise  a.  prima  facie  c»&e  of  right  against  one  without 
title,  to  show  the  premises  were  once  occupied  as  part  of  the 
"Bell  Tavern  property,"  either  as  part  of  the  stable,  or  as  cow- 
lot,  or  in  any  other  way,  connected  with  the  hotel,  accompanied 
with  such  acts  as  indicate  claim  of  ownership.  The  sufficiency 
of  such  testimony,  however,  would  present  an  issue  of  fact, 
upon  which  the  jury  would  have  to  pronounce.  It  can  not  be 
affirmed,  as  matter  of  law,  nor  predicated  of  the  mere  documen- 
tary evidence,  that  plaintiffs  have  shown  title  to  the  rear  forty 
feet  of  the  lot  in  controversy.  A  charge,  as  to  this  part  of  the 
premises,  can  not  be  legally  given,  without  hypothesis.  If, 
however,  the  jury  find  from  the  evidence,  either  that  the  said 
forty  feet  extension  is  embraced  in  either  one  of  the  said  deeds, 
or  that  it  had  been  previously  possessed  as  part  of  the  "Bell 
Tavern  property,"  accompanied  with  acts  indicating  claim  of 
ownership,  this  will  make  good  the  prima  facie  right  of  plain- 
tiffs, and  devolve  on  the  defendant  the  duty  and  necessity  of 
making  good  one  of  his  defenses. 

In  that  part  of  the  general  charge  first  excepted  to,  the  court 
committed  no  error,  of  which  appellant  can  complain.  As  we 
have  heretofore  shown,  the  deed  from  Caldwell  to  Yeatman 
conveys  entirely  that  part  of  lot  seventeen  which  had  come 
from  Acklen's  deed  down  to  him,  and  the  court  should  have 
so  instructed  the  jury.  The  finding  of  the  jury  being  what 
the  court  itself  should  have  announced,  the  appellant  is  not  in- 
jured by  the  error  of  the  court,  in  subtnitting  the  question  to 
the  jury. — 1  Brick.  Dig.  780,  §  96 ;  Jones  v.  Piillen^  66 
Ala.  306. 

In  the  second  paragraph  of  the  general  charge  excepted  to, 
the  court  committed  an  error.     It  can  not  be  affirmed,  as  mat- 
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ter  of  judicial  interpretation,  that  the  deed  from  Wood  to 
Kinkle  "embraces  the  forty  feet  extending  east"  of  the  Jamison 
lot.  It  may  embrace  it,  but  that  depends  on  the  ascertainment 
of  facts  to  be  found  by  the  jury,  as  we  have  shown  above.  This 
is  only  one  clause  of  a  charge,  which  is  otherwise  free  from 
error.  The  charge,  however,  consists  of  but  one  sentence,  con- 
nected and  dependent  throughout,  and  we  think  the  exception 
sufficiently  specific. 

The  charge  given  at  the  instance  of  plaintiffs  is  in  accordance 
with  our  previous  rulings,  and  is  free  from  error. 

The  first  of  the  written  charges  asked  by  defendant,  as  shown 
in  this  record,  is  obscure,  and  was  rightly  refused  on  that  ac- 
count. But  we  do  not  think  it  asserts  a  correct  legal  proposi- 
tion. The  mere  fact  that  the  owner  of  real  estate  "has  not  had 
possession  of  it,  claiming  title  to  it,"  for  more  than  twenty 
years,  in  the  absence  of  any  adversary  claim  or  possession,  does 
not  work  a  forfeiture  of  the  title. 

The  next  charge  asked  asserts,  as  matter  of  judicial  construc- 
tion, that  the  part  of  the  lot  which  is  more  than  seventy-three 
feet  from  (lallatin  street,  is  not  embraced  in  any  of  the  deeds, 
until  the  conveyance  was  made  by  the  marshal  to  Walker. 
This  was  rightly  refused.  There  was,  at  least,  some  testimony 
tending  to  show  the  contrary  ;  and  the  plaintiffs  had  the  right 
to  have  it  considered  by  the  jury. 

The  remaining  two  charges  asked  were  rightly  refused. 
They  are  based  on  an  erroneous  construction  of  Caldwell's  deed 
to  Kinkle,  as  we  have  shown  above. 

All  other  questions  are  disposed  of  by  our  rulings  on  former 
appeals  in  this  case.— 60  Ala.  582  ;  Tl  Ala.  260;  72  Ala.  546; 
75  Ala.  241. 

Reversed  and  remanded. 


'Wells  !?•  Sheerer. 

Statutory  Action  in  nature  of  l^ectment. 

1,  Writing  construed  as  in  nature  of  lease. — A  writing  under  seal,  at- 
tested and  recorded,  in  these  words:  "  Know  all  men  by  these  pres- 
ents, that  I  do  put  into  the  hands  of  A.  J.  W.,  as  collateral  security  for 
my  board  with  him  for  the  last  three  years  and  a  half,  my  house  and 
lot  in  the  town  of  M. ;  and  he  is  further  authorized  to  control  and  re- 
ceive the  rents  and  profits,  if  there  be  any,  until  the  war  is  over,  and 
some  of  her  children  comes  and  sees  to  the  payment  of  the  above  board, 
unless  it  should  be  sooner  paid.     If  the  said  A.  J.  W.  should  receive 
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any  rents  or  profits  for  the  house  and  lot,  he  is  to  fjive  me  credit  with 
the  amount  on  my  account  with  him  for  board ;  and  he  will  also  give 
me  credit  with  the  amount  of  sale-bill  bought  at  Mrs.  W.'s  sale,  amount- 
ing to  $672" — operates  in  the  nature  of  a  lease,  and  is  so  regarded  in 
this  case. 

2.  Estoppel  and  adverse  possession,  as  between  landlord  and  tenant. 
While  a  tenant  is  estopped  from  denying  the  title  of  his  landlord,  so 
long  as  the  relation  exists  and  is  recognized  between  them,  he  may  re- 
pudiate the  relation,  and  set  up  an  adverse  claim  and  possession  in  him- 
self, which  may  ripen  into  a  title  under  the  statute  of  limitations ;  but 
such  hostile  claim  on  his  part  operates  a  forfeiture  of  the  lease,  at  the 
election  of  the  landlord,  who  may  at  once  eject  him  as  a  trespasser. 

3.  Adverse  possessioit,  as  between  landlord  and  tenant. — When  the  ten- 
ant sets  up  adverse  possession  in  himself,  in  defense  of  an  action  by  the 
landlord  under  whom  he  entered,  knowledge  of  such  adverse  holding 
nmst  be  brought  home  to  the  landlord,  or  notice  of  collateral  facts  from 
which  such  knowledge  will  be  inferred. 

Appeal  from  the  Cirenit  Court  of  Shelby. 

Tried  before  the  Hon.  S.  H.  SpRorr. 

This  action  was  brought  by  Mrs.  Eliza  G.  Sheerer  against 
Mrs.  Sarah  Wells  and  others,  to  recover  the  possession  of  a 
house  and  lot  in  Montevallo ;  and  was  commenced  on  the  10th 
April,  1883.  The  cause  was  tried  on  issue  joined  on  the  plea 
of  not  guilty,  the  court  having  sustained  a  demurrer  to  a  spe- 
cial plea,  which  alleged  the  execution  by  Mrs.  Watrous  (plain- 
tiff's mother)  of  the  writing  hereinafter  set  out,  and  that  the 
debt  therein  mentioned  was  still  unpaid  and  unsatisfied.  The 
plaintiff  was  the  only  child  of  Mrs.  Maria  Watrous,  who  died 
in  Texas,  in  August,  1880 ;  and  the  defendants  were  the  wid- 
ow and  children  of  A.  J.  Wells,  deceased,  who  also  died  dur- 
ing the  year  1880.  The  plaintiff  proved,  by  French  Nabors, 
that  Mrs.  Watrous  was  in  possession  of  the  house  and  lot  from 
the  year  1846  to  1865,  when  she  executed  and  delivered  to  said 
A.  J.  Wells  a  writing,  which  he  (said  witness)  wrote  and  at- 
tested, and  which  was  in  these  words :  "  Know  all  men  by  these 
presents,  that  I  do  put  into  the  hands  of  A.  J.  Wells,  as  collat- 
eral security  for  my  board  with-  him  for  the  last  three  years 
and  a  half,  my  house  and  lot  in  the  town  of  Montevallo ;  and 
he  is  further  authorized  to  control  and  receive  the  rents  and 
profits,  if  there  be  any,  until  the  war  between  the  Confederate 
States  and  the  United  States  is  over,  and  some  of  her  children 
comes  and  sees  to  the  payment  of  the  board,  unless  it  shall  be 
sooner  paid.  If  the  said  A.  J.  Wells  should  receive  any  rents 
or  profits  for  the  house  and  lot,  he  is  to  give  me  credit  with 
the  amount  on  my  account  with  him  for  board  ;  and  he  will 
also  give  me  credit  with  the  amount  of  sale-bill  bought  at  Mrs. 
Watrous'  sale,  amounting  to  $672.  Given  under  my  hand  and 
seal,  this  18th  March,  1865."  (Signed  by  Mrs.  Watrous,  at- 
tested by  said  Nabors,  and  filed  for  record  on  the  19th  Octo- 
ber, 1865).     Said  Nabors  having  testified  to  the  execution  and 
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delivery  of  this  instrument,  the  court  admitted  it  as  evidence, 
against  the  objection  of  the  defendants ;  to  which  ruling  they 
reserved  an  exception.  Said  ]*^abors  further  testified,  that  A. 
J.  Wells  went  into  the  possession  of  the  house  and  lot  on  the 
delivery  of  this  instrument,  "and  held  possession  under  said 
instrument;"  that  Mrs.  Watrous  removed  to  Texas  soon  after- 
wards, and  never  returned  to  Alabama ;  that  said  Wells  con- 
tinued in  the  uninterrupted  possession  of  the  house  and  lot  un- 
til his  death,  and  his  widow  and  children  afterwards  continued 
in  possession  ;  and  he  further  testified  to  the  rental  value  of 
the  property.  The  defendants  then  introduced  witnesses  who 
testified  to  the  continued  possession  of  the  premises  by  said  A. 
J.  Wells  up  to  the  time  of  his  death,  paying  the  taxes,  selling 
a  part  of  the  property,  and  exercising  other  acts  of  ownership, 
openly  and  notoriously ;  and  to  the  possession  of  the  defend- 
ants after  his  death,  also  exercising  acts  of  ownership.  They 
also  introduced  evidence  as  to  the  condition  of  the  property, 
as  to  its  rental  value,  and  as  to  the  amount  of  rents  actually  re- 
ceived. "  The  defendants  then  offered  to  show  by  witnesses 
that  plaintiff's  said  ancestor,  Mrs.  Watrous,  was  indebted  to 
said  A.  J.  Wells  in  a  large  amount,  for  board  and  lodging  three 
years  and  a  half  up  to  1865 ;"  and  they  excepted  to  the  rejec- 
tion of  this  evidence  by  the  court. 

The  court  charged  the  jury,  on  request  of  the  plaintiff,  as 
follows :  (1)  "  If  the  jury  believe,  from  the  evidence,  that  A. 
J.  Wells  took  possession  of  the  property  under  Mrs.  Watrous, 
plaintiff's  ancestor,  with  the  understanding  that  he  was  to  keep 
and  control  said  property  for  her  benefit — that  is,  to  pay  out  of 
her  rents  a  debt  due  by  her  to  him — then  neither  said  Wells 
nor  his  heirs  can  set  up  adverse  possession  in  this  action,  unless 
they  show  that  a  knowledge  of  such  adverse  claim  was  brought 
to  the  knowledge  of  plaintiff  or  her  ancestor."  (2)  "  The  no- 
tice of  this  adverse  holding  must  be  shown  by  the  evidence  to 
have  been  brought  to  the  knowledge  of  Mrs.  Watrous  or  plain- 
tiff." The  defendants  excepted  to  each  of  these  charges,  and 
they  now  assign  them  as  error,  together  with  the  sustaining  of 
the  demurrer  to  their  special  plea,  and  the  rulings  on  the  evi- 
dence to  which  they  reserved  exceptions. 

Rice  &  Wiley,  for  the  appellants. 

Cobb  &  WiLson,  contra. 

« 

SOMERVILLE,  J. — The  action,  which  is  one  of  ejectment 
under  the  statute,  can  be  sustained  only  in  the  event  of  the 
plaintiff's  being  entitled  to  enter  and  take  actual  possession  of 
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the  premises  which  are  the  subject  of  controversy,  and  snch 
right  must  have  existed  at  the  commencement  of  the  suit. 

The  nature  of  the  defendants'  possession,  and  the  character 
of  tlieir  title,  was  of  material  importance  in  determining  this 
question.  To  show  this,  it  was  clearly  permissible  to  introduce 
in  evidence  the  written  instrument  executed  on  the  18th  of 
March,  1865,  by  Maria  Watrous  to  A.  J.  Wells,  relating  to 
this  land  ;  the  plaintiff  claiming  as  the  sole  heir  of  the  former, 
and  the  defendants  as  heirs  of  the  latter,  and  both  parties  liti- 
gant therefore  deriving  title  from,  if  not  claiming  through  the 
same  person,  Mrs.  Watrous.  The  effect  of  this  instrument  was 
to  show  that  the  title  of  Wells,  and  of  those  claiming  under 
him,  was  originally  subordinate  and  permissive — a  fact  which 
bears  most  materially  on  the  issues  arising  under  the  defense 
of  the  statute  of  limitations,  and  the  alleged  adverse  possession 
of  the  defendants  and  their  ancestor. 

The  instrument  itself  is  somewhat  complex  in  its  character. 
It  appears,  in  one  aspect,  to  have  been  intended  as  an  informal 
mortgage  of  the  rents  and  profits,  being  declared  to  be  given 
as  "collateral  security"  for  a  specified  debt;  bearing  some 
analogy  to  a  "  Welsh  mortgage,"  though  essentially  different 
from  such  an  instrument  in  many  particulars.  In  another  as- 
pect, it  is  impressed  with  the  features  of  an  express  trust  by 
which  an  agency  has  been  created,  coupled  with  an  interest  in 
the  property  which  is  the  subject  of  the  agency,  with  the 
power  to  manage  for  the  joint  benefit  of  both  parties.  But, 
with  these  multiform  features,  it,  perhaps,  bears  a  more  strik- 
ing similitude,  in  legal  effect,  to  a  lease,  though  having  no  op- 
erative words  of  grant  or  demise.  The  owner  of  the  premises, 
having  voluntarily  by  written  agreement  dispossessed  himself, 
vests  in  another  the  right  of  possession  to  the  premises,  with 
power  to  control  them,  and  to  collect  the  rents,  and  appropri- 
ate them  to  the  payment  of  a  debt  admitted  to  be  due  the  oc- 
cupant ;  and  this  right  is  to  continue  until  the  debt  is  paid. 
We  incline  to  the  view,  that  the  agreement  may  be  treated  as 
analogous  to  a  lease,  and  for  the  purposes  of  this  decision  we 
regard  it  in  this  aspect. 

The  main  defense  urged  in  the  case  is,  that  the  action  is 
barred  by  the  statute  of  limitations,  by  reason  of  the  adverse 
claim  of  title  to  the  premises  by  A.  J.  Wells,  the  quasi  lessee, 
and  the  defendants  who  hold  under  him.  In  support  of  this 
defense  it  is  shown  that,  after  Wells  had  entered  into  the  per- 
missive occupation  of  the  house  and  lot  under  Mrs.  Watrous, 
in  March,  1865,  and  after  her  departure  for  Texas,  where  she 
died  in  the  year  1880,  he  disclaimed  her  title  to  the  property, 
and  set  up  an  adverse  claim  in  himself,  which  is  asserted  to 
have  been  continuous,  open,  and  notorious.  There  is  no  doubt 
10 
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of  the  rule,  that  a  tenant  is  estopped  from  denying  the  title  of 
his  landlord,  so  long  as  the  relation  exists  and  is  recognized  be- 
tween them.  But  the  tenant  may  repudiate  the  relationship, 
and  set  up  an  adverse  claim  and  possession  in  himself,  which, 
when  properly  brought  home,  whether  expressly  or  by  impli- 
cation, to  the  knowledge  of  the  landlord,  will  put  in  operation 
the  statute  of  limitations  in  the  tenant's  favor. 

But  the  rnle  of  the  common  law  is,  that  whenever  a  tenant 
undertakes  to  disavow  the  relationship  in  this  manner,  by  a 
hostile  claim  of  ownership  in  himself — such  a  claim,  at  least, 
as  would  mature  into  a  good  title  under  the  operation  of  the 
statute  of  limitations,  if  not  redressed  by  action^ — this  repudia- 
tion of  the  loyalty  of  his  obligations  will  operate  as  a  forfeiture 
of  the  lease,  at  the  election  of  the  landlord,  who  may  proceed 
to  consider  the  tenant  as  a  stranger  and  a  trespasser,  and  eject 
him  accordingly.- —  Willison  v.  Watkins,  3  Pet.  43  ;  Newman 
V.  Rutt€i\  8  Watts,  51 ;  JacJcsmi  v.  Vincent,  4  Wend.  633  ; 
Duke  V.  Harper  (6  Yerg.  230),  27  Amer.  Dec.  462.  If  the 
rule  were  otherwise,  landlords  would  be  without  remedy,  in 
cases  where  tenants  should  arrogate  to  themselves  hostile 
claims  of  ownership  to  the  rented  premises.  This  principle  is 
modified  only  pro  tanto  by  our  statutes.  Section  2196  of  the 
Code  (1876)  provides,  that  "«  ccynveyance  made  by  a  tenant  for 
life  w  years,  purporting  to  convey  a  greater  interest  than  he 
possesses,  or  can  lawfully  convey,  does  not  work  a  forfeiture  of 
his  estate,  but  passes  to  the  grantee  all  the  estate  which  the 
tenant  could  lawfully  convey."  The  effect  of  this  statute  is  to 
take  out  of  the  operation  of  the  rule  of  forfeiture  mere  con- 
veyances under  which  a  hostile  title  may  be  asserted.  It  has 
no  reference  to  any  other  mode  by  which  an  adverse  possession 
may  be  set  up.  The  distinction  is  of  importance,  in  view  of 
its  bearing  on  the  statute  of  limitations. — Pickett  v.  Pope,  74 
Ala,  122  ;  Smith  v.  Cooper,  59  Ala.  494. 

In  view  of  this  principle,  the  court  properly  ruled  out  the 
evidence  tending  to  show  an  indebtedness  from  Mrs.  Watrous 
to  A.  J.  Wells.  If  the  latter  had  held  under  the  lease,  this 
evidence  would  have  been  clearly  competent.  But,  as  he  had 
repudiated  it,  he  can  claim  no  benefit  under  it.  Conceding 
that  the  special  plea,  to  which  a  demurrer  was  sustained,  could 
be  filed  in  connection  with  the  general  issue,  the  action  of  the 
court  in  sustaining  the  demurrer  may  be  justified  for  a  like 
reason. 

The  court  did  not  err  in  charging  the  jurj'  that,  before  the 
adverse  possession  of  the  defendants  could  avail  as  a  bar  to 
this  action,  such  fact  must  have  been  brought  to  the  knowledge 
of  the  plaintiff,  or  of  her  intestate  ancestor.  The  father  of  de- 
fendants entered  the  premises  in  recognition  of  the  title  of 
Vol.  lxxviii. 
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Mrs,  Watrous,  and,  holding  under  her  permissive!}',  his  title 
and  possession  was  hers.  As  said  by  this  eonrt  in  Lucas  v. 
Daniels^  34  Ala.  188,  193,  "the  whole  doctrine  of  adverse  pos- 
session rests  npon  the  presumed  acquiescence  of  the  party 
against  whom  it  is  held,  and  there  can  be  no  acquiescence  with- 
out knowledge."  It  is  true  that  this  knowledge  need  not  be 
actual,  or  such  as  would  be  imputed  by  express  notice,  even  in 
the  case  of  an  adverse  possession  asserted  by  a  tenant  against  a 
landlord  ;  and  the  charge  does  not  so  assert.  It  may  be  a 
knowledge  imputed  impliedly  by  collateral  facts,  of  such  a  na- 
ture as  to  cast  on  the  party  the  legal  duty  of  not  being  willfully 
or  negligently  ignorant  of  all  proper  inferences  to  be  drawn 
from  such  facts.  This  is  implied  notice,  which,  strictly  speak- 
ing, differs  from  constructive  notice  in  being  a  matter  of  fact 
rather  than  of  law  ;  the  latter  species  of  notice  being  defined 
to  be  a  knowledge  often  conclusively  imputed  by  the  court, 
on  presumption  that  the  information  must  have  been  commu- 
nicated.—2  Bouv.  Diet.,  tit.  Notice;  Story's  Eq.  Jur.  §  399. 
The  rule  is  stated  in  varied  phraseology  in  the  text-books  and 
numerous  adjudged  cases — the  underlying  principle,  however, 
being  that  notice,  whether  express,  implied,  or  constructive,  is 
but  a  mode  or  means  of  imputing  knowledge,  actually,  impli- 
edly, or  legally  ;  and  knowledge  is  but  information  imputed  by 
notice  in  one  of  these  several  modes.  The  term  does  not  nec- 
essarily imply  that  the  mind  must  be  cognizant  of  the  main 
fact. — May  V.  Chapman,  16  M.  &  W.  361  ;  2  Abbott's  Law 
Diet.,  tit.  Notice;  Alexander'  v.  Wheeler,  69  Ala.  333  ;  Collins 
V.  Johnson,  57  Ala.  304;  Fielder  v.  Childs,  73  Ala.  567; 
Dukev.  Harper,  27  Amer.  Dec.  462;  Wood  on  Lim.  §§  212, 
213;  Angell  on  Lim.  §  444;  Lucas  v.  Daniels,  34  Ala.  188; 
Wade  on  Notice,  §  11. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


Mobile  Life  Insurance  Co.  v,  Teagne. 

Attachmsnt  hy  Landlord  i  Contest  with  Claimant  of 
I^r<yperty. 

1.  Statutory  claim  suit;  affidavit  and  bond  of  claimant. — In  a  statutory 
claim  suit,  whether  commenced  before  a  justice  of  the  peace  or  in  the 
Circuit  Court,  the  affidavit  and  bond  required  of  the  claimant  are  juris- 
dictional, and  can  not  be  dispensed  with  by  consent  of  parties,  express 
or  implied. 
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2.  Sa7ne;  judgment  against  claimaiit,  on  ivithdrawal  of  claim. — The 
claimant  having  made  neither  affidavit  nor  bond  in  the  justice's  court, 
and  having  failed  to  give  any  bond  in  the  Circuit  Court,  to  which  the 
case  was  removed  by  appeal,  and  having  withdrawn  his  claim,  by  con- 
sent of  the  court ;  the  court  has  no  jurisdiction  to  render  judgment 
against  him  for  the  value  of  the  property,  nor  any  other  judgment, 
except,  perhaps,  for  costs. 

Appeal  from  the  Circuit  Court  of  Cleburne. 

Tried  before  the  Hon.  Leroy  F.  Box. 

The  original  action  in  this  case  was  brought  by  E.  W.  Teague 
against  A.  Masse v,  and  was  commenced  by  attachment,  sued 
out  before  a  justice  of  the  peace  on  the  16th  December,  1879. 
The  return  indorsed  on  the  attachment  was  in  these  words  : 
"By  virtue  of  the  within  attachment,  I  have  attached  one  grey 
horse,  pointed  out  by  the  plaintiff,  which  horse  is  in  my  pos- 
session, and  upon  which  I  levied  an  execution  in  favor  of  the 
Mobile  Life  Insurance  Conjpany  against  said  A.  Massey  ;  levied 
on  by  me  to  satisfy  said  execution  on  the  2d  December,  1879, 
and  pointed  out  by  plaintiff  as  the  property  of  said  Massey  this 
17th  JVommher,  1879."  In  the  justice's  court,  as  shown  by 
the  transcript  returned  by  him  to  the  Circuit  Court,  the  follow- 
ing proceedings  were  had :  "Dec.  20,  1879.  On  the  trial  of 
this  cause,  a  claim  to  the  horse  attached  is  filed  by  the  Mobile 
Life  Insurance  Company,  claiming  the  property  under  an  exe- 
cution levied  on  said  horse  ;  and  the  cause  is  continued  by 
claimant."  "Dec.  27,  1879.  Upon  the  trial  of  this  cause,  it 
appearing  to  the  court  that  the  relation  of  landlord  did  exist 
between  E.  W.  Teague,  plaintiff'  in  attachment,  and  A.  Massey, 
defendant ;  and  that  said  Massey  is  indebted  to  plaintiff  in  the 
sum  of  $95.86,  for  advances  furnished  to  enable  him  to  make 
a  crop  upon  said  Teague's  land  during  the  year  1879  ;  and  that 
said  horse  was  advanced  by  plaintiff  to  said  defendant  to  enable 
him  to  make  a  crop  on  plaintiff's  land  during  the  year  1879  ; 
but  it  also  appearing  to  the  court  that  the  execution  of  the 
Mobile  Life  Insurance  Company  was  levied  on  said  horse  before 
the  attachment  was  issued,  it  is  therefore  ordered  that  the  levy 
of  the  attachment  on  said  horse  be  dissolved,  and  that  said  horse 
be  sold  under  execution." 

On  appeal  to  the  Circuit  Court,  as  the  bill  of  exceptions 
shows,  the  Mobile  Life  Insurance  Company  tiled  a  claim  under 
oath,  setting  forth  their  right  to  the  horse  under  the  prior  levy 
of  their  execution,  alleging  the  sale  of  the  horse  under  the 
order  of  the  justice,  and  claiming  the  proceeds  of  sale  in  the 
hands  of  the  constable.  "When  the  cause  was  called  for  trial, 
the  Mobile  Life  Insurance  Company  asked  leave  to  withdraw 
said  claim  from  the  files,  and  the  court  permitted  said  claim  to 
be  withdrawn,  but,  against  its  objection,  rendered  judgment 
Vol.  lxxviii. 
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against  it  hy  nil  dicit ;  to  which  judgment  said  Mobile  Life 
Insurance  Company  excepted.  There  was  no  evidence  that 
said  Mobile  Life  Insurance  Company  had  made  any  affidavit 
in  the  court  below,  through  its  agent  or  otherwise,  claiming 
said  horse,  or  that  there  had  been  any  trial  of  the  right  of  prop- 
erty as  to  said  horse,  except  as  shown  in  the  papers  and  tran- 
script above  set  out.  The  Mobile  Life  Insurance  Company 
then  made  a  motion  to  strike  the  cause  from  the  docket,  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  case,  and  re- 
served an  exception  to  the  overruling  of  said  motion."  After- 
wards, a  jury  was  impanneled,  who  returned  a  verdict  assessing 
the  value  of  the  horse  at  $60;  and  the  court  thereupon  ren- 
dered judgment  in  favor  of  the  plaintiff,  against  said  corpora- 
tion, for  this  amount,  besides  costs.  These  several  rulings  and 
judgments  of  the  court  are  now  assigned  as  error. 

J  AS.  B.  Martin,  for  appellant. 

Ct.  C.  Ellis,  contra. 

SOMERVILLE,  J.— Where  personal  property  is  levied  on, 
by  either  a  writ  of  attachment  or  execution,  whether  issuing 
from  a  Circuit  Court,  a  justice's  court,  or  other  court  of  like 
jurisdiction,  any  claimant  of  such  property,  who  is  not  a  party 
to  the  writ,  is  entitled,  under  the  statute,  to  become  a  party  to 
such  proceeding,  for  the  purpose  of  trying  the  right  or  title  to 
such  property,  before  there  has  been  a  sale  of  it  under  the 
process.  Before  this  can  be  done,  however,  he  is  required  to 
do  two  things :  First,  be  must  make  affidavit  that  he  has  a 
just  claim  to  the  property  levied  on  ;  and,  secondly,  he  must 
execute  a  forthcoming  bond,  conditioned  and  payable  in  the 
manner  and  amount  prescribed  by  the  statute.— Code,  1876, 
§§  3341-44  3290-91,  3676.  We  have  held  that  these  require- 
ments are  'jurisdictional,  and  that,  in  the  absence  of  a  claim 
interposed  in  substantial  accordance  with  the  statute,  and  con- 
ducted in  the  manner  the  statute  requires,  the  court  has  no 
jurisdiction  to  try  such  an  issue,  and  derives  none  from  the 
mere  consent  of  the  parties  litigant.—  Walker  v.  Ivey,  74  Ala. 
475  ;  Graham  v.  Hughes,  77  Ala.  ,,•.•-«       ^ 

The  record  shows  that  the  issue  between  the  piaintitt  and 
the  claimant  was  tried  in  the  justice's  court,  where  the  cause 
originated,  without  the  filing  of  any  affidavit,  or  the  making 
of  any  bond.  Upon  appeal  to  the  Circuit  Court,  an  affidavit 
was  filed  by  the  claimant,  but  no  bond  was  executed,  ihe 
claimant,  by  consent  of  the  court,  was  allowed  to  withdraw 
his  claim  to  the  property,  which,  in  the  meanwhile,  seems  to 
have   been    previously   sold  by  order  of   the   justice  s   court. 
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Under  this  state  of  facts,  the  Circuit  Court  had  no  jurisdiction 
to  render  any  judgment,  except  perhaps  for  costs,  against  the 
claimant,  and  its  action  in  doing  so  was  erroneous. 
Reversed  and  remanded. 


Elliott  V.  Dycke. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Estoppel  against  denial  of  plaintiff's  title. — When  the  defendant  in 
ejectment,  or  the  statutory  action  in  the  nature  of  ejectment,  sets  up  a 
title  derived  from  the  plamtifF,  he  is  estopped  from  denying  that  plaintiff 
originally  had  title. 

2.  Title  of  purchaser  at  sheriff's  sale;  sufficiency  to  support  ejectment. 
When  the  plaintiff,  claiming  under  a  purchase  at  sheriff 's- sale,  pro- 
duces the  judgment,  execution  and  levy,  and  the  sheriff's  deed,  and 
proves  the  possession  of  the  defendant  in  execution  at  the  time  of  the 
levy  and  sale,  he  makes  out  a  prima  facie  case  of  title ;  and  the  onus  is 
then  devolved  on  the  defendant  to  show  a  superior  title,  either  by  doc- 
umentary evidence,  or  by  proof  of  adverse  possession  sufficient  to  per- 
fect a  title  under  the  statute  of  limitations. 

3.  Proof  of  adverse  possession. — To  make  out  the  defense  of  adverse 
possession  for  ten  years  before  suit  brought,  it  is  not  necessary  to  prove 
actual  occupancy  by  the  defendant  himself — it  may  be  by  himself,  or  by 
tenants  holding  under  him. 

4.  Entoppel  betioeen  landlord  and  tenant. — The  law  holds  a  tenant  to 
very  strict  allegiance  to  his  landlord,  and  does  not  allow  him,  having 
entered  under  his  landlord,  though  only  paying  the  taxes  on  the  land  as 
rent,  to  throw  off  his  allegiance,  and  become  the  tenant  of  another,  un- 
less he"  shows  that  other  has  acquired  the  title  of  his  former  landlord 
pending  his  occupancy. 

5.  Conveyance  of  partnership  lands,  in  name  of  partnership,  by  one 
partner. — Where  the  legal  title  to  lands  stands  in  the  name  of  a  partner- 
ship, a  deed  executed  bv  one  partner,  in  the  partnership  name,  is 
effectual  to  convey  his  individual  interest,  and  operates  by  way  of  estop- 
pel against  him  in  a  subsequent  action  against  a  sub-purchaser  from  his 
grantee. 

6.  Proof  of  deed  executed  in  another  State. — When  a  deed,  conveying 
lands  in  Alabama,  is  executed  in  Georgia,  the  presumption  is,  in  the 
absence  of  proof  to  the  contrary,  that  the  subscribing  witnesses  resided 
in  Georgia ;  and  when  it  becomes  necessary  here  to  prove  its  execu- 
tion, it  is  not  necessary  to  produce  or  account  for  the  absence  of  the 
witnesses. 

7.  Secondary  evidence  of  lost  deed. — When  proper  proof  has  been  ad- 
duced of  the  loss  or  destruction  of  a  deed,  which  had  never  lieen 
recorded,  its  execution  and  contents  may  be  established,  as  against  the 
grantor,  by  proof  of  his  subsequent  admissions,  tind  acts  indicating  that 
he  set  up  no  title  to  the  land  as  against  the  grantee. 

8.  Entries  made  by  deceased  or  absent  ivitness. — When  a  witness  is 
shown  to  be  dead,  or  beyond  the  jurisdiction  of  the  court,  entries  in  his 
handwriting,  in  the  usual  course  of  business,  made  at  or  about  the  time 
of  the  transaction  to  which  they  relate,  are  competent  and  admissible 
as  evidence  in  any  issue  involving  that  transaction. 

VOt.  LXXVIII. 


1884.]  OF  ALABAMA.  151 

[Elliott  V.  Dycke.] 

9.  General  and  specific  objections  to  evidence. — An  exception  to  each 
separate  and  separable  portion  of  an  entire  deposition,  or  a  large  mass 
of  evidence,  not  distinguishing  between  the  legal  and  illegal  portions, 
defeats  itself,  and  amounts  only  to  a  general  exception  to  the  whole. 

10.  Proof  of  deed. — Where  the  issue  is  whether  a  deed  was  ever  exe- 
cuted, an  alleged  copy  being  produced,  the  fact  that  it  is  without  date, 
and  the  further  fact  that  the  deed  was  never  filed  for  record,  are  circum- 
stances to  which  the  jury  may  look  in  deciding  the  question. 

Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  Leko^  F.  Box. 

This  action  was  brought  by  James  M.  Elliott,  as  surviving 
partner  of  the  late  firm  of  Cothran  &  Elliott,  against  A.  C. 
Dycke  and  B.  F.  Reynolds,  to  recover  the  possession  of  a  tract 
of  land  called  the  ''(Trarrett  place,"  which  was  particularly  de- 
scribed in  the  complaint;  and  was  commenced  on  the  10th  De- 
cember, 1879.  F.  E.  McKenzie  was  permitted  to  defend,  as 
the  landlord  of  the  defendants ;  and  the  cause  was  tried  on 
issue  joined  on  the  pleas  of  not  guilty,  and  adverse  possession, 
under  claim  of  right,  for  more  than  ten  years  before  the  com- 
mencement of  the  suit.  The  plaintiff  claimed  the  land  under 
a  purchase  at  execution  sale  as  the  property  of  Thomas  Garrett, 
and  he  produced  and  proved  the  judgment  and  execution 
against  said  Garrett,  the  levy  and  sale,  and  the  sheriff's  deed 
to  said  Cothran  &  Elliott  as  the  purchasers.  The  judgment 
was  rendered  on  the  2d  November,  1860;  the  sale  made  on  the 
Ist  April,  and  the  sheriff's  deed  to  Cothran  &  Elliott  as  the 
purchasers  executed  and  dated  on  the  same  day.  The  defend- 
ants, through  said  McKenzie  as  their  landlord,  claimed  as  pur- 
chasers under  an  alleged  conveyance  by  said  Cothran  &  Elliott 
to  Cadow,  McKenzie  &  Co.,  a  mercantile  firm  doing  business 
in  Charleston,  South  Carolina,  or  to  William  Cadow  individu- 
ally for  said  firm,  and  a  subsequent  conveyance  by  said  Cadow 
to  said  McKenzie.  The  principal  matter  of  controversy  was, 
whether  Cothran  &  Elliott  had  executed  to  Cadow  a  convey- 
ance of  the  land,  as  defendants  insisted,  or  only  a  bond  for  title, 
as  plaintiff  insisted  and  testified,  which  was  never  consummated 
by  a  conveyance  because  the  agreed  purchase-money  was  never 
paid ;  and  many  of  the  assignments  of  error  are  founded  on 
the  rulings  of  the  court  on  evidence  relating  to  the  execution, 
contents  and  loss  of  this  paper. 

The  defendants  offered  in  evidence,  Ist,  the  deposition  of 
said  William  Cadow,  who  testified,  in  substance,  that  in  July, 
1862,  his  firm  having  large  claims  against  Thomas  Garrett, 
which  they  desired  to  collect  if  possible,  he  went  to  Rome, 
Georgia,  where  Cothran  &  Elliott  resided,  bought  from  thetn 
all  claims  which  they  held  against  said  Garrett,  and  took  from 
Elliott  a  deed  in  the  name  of  the  firm,  conveying  to  him  th^ 
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Garrett  lands,  which  they  had  bought  at  sheriff's  sale,  paying 
between  $5,000  and  $6,000  as  the  entire  purchase-money ;  that 
the  deed  was  attested  by  two  witnesses,  one  of  whom  was  W. 
L.  Malholen  ;  that  this  deed,  with  all  the  other  papers  and 
claims  against  Garrett,  was  afterwards  sent  by  mail  to  B.  F. 
Pope  &  Son,  attorneys,  at  Ashville,  Alabama,  who  acted  as 
agents  for  his  firm  in  looking  after  the  lands,  and  was  never 
seen  by  him  afterwards ;  and  that  a  copy-deed  annexed  to  his 
deposition,  which  was  signed  by  Cothran  &  Elliott,  attested  by 
W.  L.  Malholen  and  G.  W.  Bowen  as  subscribing  witnesses, 
and  recited  a  consideration  of  $1,000  in  hand  paid,  but  was 
without  date,  was,  as  he  believed,  a  correct  copy  of  said  deed, 
lie  also  appended  to  his  deposition,  as  an  exhibit,  a  copy  of 
the  letter  which  he  had  written  to  Pope  &  Son,  inclosing  the 
papers  to  them,  and  in  which  he  mentioned  the  details  of  his 
contract  with  Elliott,  and  said  that,  if  the  deed  in  the  firm 
name  was  insufficient,  Elliott  would  execute  another.  The 
plaintiff,  in  filing  cross-interrogatories  to  this  witness,  had  also 
filed  objections  to  several  of  the  interrogatories  in  chief  ;  and 
when  the  deposition,  with  its  exhibits,  was  offered  in  evidence 
on  the  trial,  while  insisting  on  these  objections,  he  also  "ob- 
jected separately  and  successively  to  each  and  every  question 
and  answer,  and  to  each  part  thereof  ;"  which  objections  being 
overruled,  he  reserved  exceptions. 

The  defendants  next  offered  in  evidence  the  deposition  of 
R.  S.  Gaunt,  with  the  exhibits  thereto  ;  he  having  been  a 
book-keeper  for  the  firm  of  Cadow,  McKenzie  &  Co.  during 
the  time  of  the  said  transaction  between  them  and  Cothran  & 
Elliott,  and  testifying  to  copies  of  entries  made  in  their  books 
by  himself  and  H.  M.  McKenzie,  since  deceased.  One  of  the 
exhil)its  was  a  copy  of  an  entry  containing  a  statement  of  the 
account  against  Garrett,  and  a  memorandum  added  of  the  fact 
that  the  j)apers,  with  the  deed  of  Cothran  &  Elliott,  had  been 
transmitted  by  mail  to  Pope  &  Son  ;  and  another  exhibit  was 
a  copy,  taken  from  their  letter-book,  of  the  letter  to  Pope  & 
Son.  The  plaintiff  "objected,  separately,  singly  and  succes- 
sively, to  each  sentence  and  paragraph  of  said  copy  exhibits ;" 
and  he  excepted  to  the  overruling  of  his  several  objections. 

The  defendants  then  offered  in  evidence  the  deposition  of 
Mrs.  Susan  E.  McKenzie,  whose  testimony  was  in  these  words: 
"I  met  with  Mr.  James  M.  Elliott  in  Rome,  Georgia,  in  the 
fall  of  1870.  He  asked  me  if  Mr.  McKenzie  had  the  titles  of 
the  land,  and  1  told  him  yes.  He  then  inquired  if  I  knew 
where  they  were ;  and  I  replied,  that  I  had  them  in  my  trunk. 
He  did  not  ask  to  see  the  titles,  or  deed,  and  I  did  not  show 
them  to  him.  He  did  not,  on  this  occasion,  make  any  claim  to 
said  land,  or  make  any  denial  of  the  execution  of  said  deed.  I 
Vol.  lxxvih. 
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asked  him  to  give  tne  directions  to  the  place,  and  he  cheerfully 
did  so."  The  plaintiff  objected  to  the  reading  of  this  deposi- 
tion, "and  to  each  sentence  and  paragraph  thereof,  separately, 
singly,  and  successively  ;"  and  excepted  to  the  overruling  of 
his  several  objections.  The  defendants  then  offered  in  evidence 
the  deposition  of  Geo.  S.  Walden,  who  testified  that,  in  the 
spring  of  1863,  acting  as  attorney  for  Baker,  Lawler  &  Co.,  of 
Mobile,  who  had  obtained  a  judgment  against  said  Thomas 
Garrett,  he  went  to  Rome,  Georgia,  for  the  purpose  of  redeem- 
ing the  lands  from  Cothran  Sz  Elliott,  and  was  informed  by 
Elliott  that  they  had  transferred  their  interest  in  the  land  to 
Cadow,  McKenzie  &  Co.,  of  Charleston,  South  Carolina,  who 
had  redeemed  from  them  ;  that  Elliott  then  gave  him  letters 
in  the  name  of  Cothran  &  Elliott,  to  bankers  in  Charleston, 
whither  he  at  once  proceeded,  and  offered  to  redeem  from 
said  Cadow,  McKenzie  &  Co.,  who  responded  by  buying  the 
judgment  of  Baker,  Lawler  &  Co.  To  the  reading  of  this 
deposition,  and  to  each  part  thereof,  objections  were  interposed 
by  plaintiff,  and  exceptions  reserved.  F.  E.  McKenzie,  the 
landlord  of  the  other  defendants,  was  examined  as  a  witness  in 
their  behalf,  and  testified,  in  substance,  that  the  paper  purport- 
ing to  be  a  cop3'  of  the  deed  from  Cothran  &  Elliott  to  W. 
Cadow  was  in  the  hand-writing  of  H.  M.  McKenzie,  deceased, 
who  was  a  clerk  and  book-keeper  in  the  office  of  Cadow,  Mc- 
Kenzie &  Co.;  that  he  first  saw  said  copy  in  the  safe  containing 
the  books  and  papers  of  said  firm,  and  had  never  seen  the 
original  deed  ;  that  while  in  Rome,  Georgia,  in  1870,  he  showed 
said  copy  to  plaintiff,  and  asked  him  to  state  the  quantity  of 
land  contained  in  the  tract  described  ;  that  plaintiff  kept  the 
paper  until  the  next  day,  and  then  returned  it,  giving  the  de- 
sired information,  making  no  objection,  and  setting  up  no  title 
to  the  lands.  The  defendants  also  read  in  evidence,  against 
the  objections  of  the  plaintiff,  the  deposition  of  the  surviving 
partner  of  Pope  &  Son,  who  testified  to  the  receipt  of  the 
package  of  papers  from  Cadow,  McKenzie  &  Co.,  relating  to 
the  Garrett  lands,  the  correctness  of  the  copy  of  their  accom- 
panying letter  ;  that  he  had  frequently  seen  the  package  of 
papers  in  the  office  of  Pope  &  Son,  prior  to  the  destruction  of 
their  office  and  papers  by  fire  in  1868,  though  he  did  not  ex- 
amine its  contents ;  and  that  he  had  never  seen  the  packages 
since  the  fire,  though  he  had  searched  for  it.  On  this  evidence 
the  court  permitted  the  copy-deed  to  be  read  in  evidence  to  the 
jury ;  to  which  ruling  the  plaintiff  excepted.  In  relation  to 
this  deed  the  bill  of  exceptions  afterwards  contains  the  follow- 
ing recitals  :  "Plaintiff  introduced  proof  tending  to  show  that 
no  deed  for  the  lands  in  controversy,  purporting  to  be  executed 
by  Cothran  &  Elliott  to  Cadow,  or  to  any  other  person,  had 
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ever  been  recorded,  or  filed  for  record,  in  the  probate  office  of 
Cherokee  county,  where  the  lands  were  formerly  situated,  or 
in  Etowah  county,  where  the  lands  are  now  located."  After 
the  evidence  was  concluded,  the  plaintiff  again  moved  to  ex- 
clude the  copy-deed  from  the  jury,  and  excepted  to  the  over- 
ruling of  his  motion. 

The  deed  of  Cadow  to  F.  E.  McKenzie  was  dated  January 
19,  1870,  and  was  attested  by  two  witnesses  ;  and  its  execution 
having  been  proved  by  their  depositions,  it  was  read  in  evidence 
against  the  objection  of  the  plaintiff.  As  to  the  possession  of 
the  land,  it  was  shown  that  Thomas  Garrett  was  permitted  by 
Cothran  &  Elliott,  after  their  purchase,  to  remain  in  possession 
without  paying  any  rent,  on  his  promise  to  pay  the  taxes  and 
keep  up  the  fences  ;  that  he  was  afterwards  suffered  by  Cadow 
to  continue  in  possession  as  before  ;  and  that  in  1875,  on  a  de- 
mand of  rent  by  an  agent  of  McKenzie,  he  left  the  land,  and 
removed  to  Mississippi.  The  defendants  proved  the  declara- 
tions of  said  Garrett,  at  sundry  times  during  his  possession,  that 
he  was  holding  as  the  tenant  of  Cadow,  or  of  Cadow,  McKen- 
zie &  Co,  ;  while  the  plaintiff  proved  his  admissions  that  he 
held  as  the  tenant  of  Cothran  &  Elliott,  and  executed  to  them 
in  April,  1870,  a  writing  signed  by  Thos.  B.  Cooper  and  James 
Bradford  as  attesting  witnesses,  by  which  he  acknowledged 
that  he  held  the  lands  as  their  tenant. 

The  plaintiff  requested  the  following  (with  other)  charges, 
and  duly  excepted  to  their  refusal:  (5.)  "In  arriving  at  a  de- 
cision as  to  whether  any  deed  was  ever  made  to  Cadow  by 
Cothran  &  Elliott,  the  jury  can  look  to  the  fact,  if  it  be  shown 
by  the  evidence,  that  the  purported  deed  to  Cadow  was  never 
recorded  by  Pope,  or  otherwise,  in  Alabama."  (6.)  "In  decid- 
ing whether  any  deed  was  made  or  not,  the  jury  can  look  to  the 
fact  that  the  purported  copy  of  the  deed  to  Cadow  bears  no 
date,  and  does  not  show  when  it  was  executed." 

The  rulings  of  the  court  on  the  evidence,  and  the  refusal  of 
the  charges  asked,  with  other  matters,  are  now  assigned  as  error. 

S.  F.  Rice,  and  Tuknley  &  Reaves,  for  appellant. 

McSpadden  &  Garden,  Aiken  <fe  Martin,  and  Denson  & 
DisQUE,  contra. 

STONE,  C.  J. — The  questions  of  meritorious  contestation 
in  this  case  are  very  few,  and,  as  matters  of  law,  they  are  well 
settled.  The  title  set  up  by  defendant  was  derived  from  plain- 
tiff, and  this  estops  him  from  denying  that  plaintiff  originally 
had  title.  But  it  would  seem  this  principle  need  not  be  in- 
voked.    The  testimony  is,  that  Thomas  Garrett  had  been  in 
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possession  of  the  lauds  sued  for,  and  he  was  still  in  possession 
when  they  were  sold  by  the  sheriff,  bouglit  by  Cothran  &  El- 
liott, and  title  made  to  them.  Tlie  judgments  and  executions, 
the  levies,  and  the  sheriff's  returns,  were  also  put  in  evidence. 
This  made  a  prima  facie  case  of  title  in  Cothran  &  Elliott, 
and  devolved  on  defendants  the  necessity  of  showing  a  better 
title,  either  by  documentary  evidence,  or  by  independent  ad- 
verse holding  for  a  sufficient  length  of  time  to  bar  a  recovery. 
1  Brick.  Dig.  627,  §  40 ;  Badger  v.  Lyon,  T  Ala.  564. 

The  defense  relied  on  is  two-fold  ;  and  first — peaceable,  ad- 
verse possession  for  ten  years  before  suit  brought.  Actual  oc- 
cupancy— pedis  possessio  by  the  defendant  himself — is  not 
necessary  to  maintain  this  line  of  defense.  If  it  be  shown  that 
McKenzie  has  been  in  possession,  claiming  in  independent 
right  for  the  requisite  ten  years,  this  is  enough.  And  if  Thomas 
Garrett,  the  elder,  held  possession  under  him,  or  under  Cadow, 
his  grantor,  this  constituted  him  a  tenant,  and  the  possession 
was  that  of  the  landlord.  So,  if  Garrett  was  in  possession 
from  Cadow  or  McKenzie,  simply  by  permission,  whether  he 
was  paying  rent  beyond  taxes,  or  not,  he  could  not,  while  he 
retained  the  possession,  throw  off  his  allegiance,  and  become 
the  tenant  of  another,  unless  he  shows  that  other  has  acquired 
the  title  of  his  original  landlord,  pending  the  occupancy.  The 
law  holds  a  tenant  to  very  strict  allegiance  to  his  landlord. 
Randolph  v.  Carlton,  8  Ala.  606.  It  is  thus  shown  that,  if 
Garrett  first  agreed,  either  with  Cadow-,  Cadow,  McKenzie  & 
Co.,  or  with  McKenzie,  or  with  an  agent  acting  for  them,  to 
hold  and  occupy  the  lands  under  him  or  them,  there  is  no  tes- 
timony in  this  record  that  he  ever  afterwards  did  or  could 
transfer  his  allegiance  to  another.  The  paper  alleged  to  have 
been  executed  afterwards  in  the  presence  of  Cooper  and  Brad- 
ford, would,  in  such  case,  amount  to  nothing, — 2  Brick.  Dig. 
194,  §  4. 

The  other  line  of  defense  is  an  alleged  conveyance  of  the 
lands  in  1862,  by  plaintiff  to  Cadow,  and  by  him  subsequently, 
and  before  this  suit  was  brought,  conveyed  to  McKenzie,  who 
was  let  in  to  defend.  The  other  defendants  are  his  tenants, 
claiming  no  title  in  themselves.  The  deed  from  Cadow  to 
McKenzie  bears  date  January,  1870,  and  there  does  not  ap- 
pear to  be  any  defect  in  the  proof  of  its  execution.  As  matter 
of  judicial  ascertainment,  we  hold  it  conveyed  to  McKenzie  all 
the  title  which  Cadow  had.  The  execution  of  the  deed  was 
proved,  and  both  it  and  the  proof  of  its  execution  were  in  evi- 
dence. This  deed  does  not  appear  to  have  been  one  of  the  se- 
riously disputed  links  in  defendant's  chain  of  title. 

Was  the  title  to  the  lands  conveyed  by  Elliott  to  Cadow  ? 
Elliott  alone  executed  the  conveyance,  if  conveyance  there  was. 
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using  the  name  Cothran  &  Elliott,  the  partnership  name. 
They  were  partners.  We  need  not  inquire  whether  a  deed 
thus  executed  conveys  the  entire  title,  or  only  the  interest  of 
the  partner  who  executes  the  conveyance, —  Caldioell  v.  Par- 
mer, 56  Ala.  405.  Elliott  alone  executed  the  deed,  if  one  was 
executed,  and  he  alone  brings  this  suit.  He  was  certainly  com- 
petent to  convey  away  all  the  legal  title  he  can  assert  in^an  ac- 
tion of  ejectment,  brought  in  his  own  right.  The  conveyance, 
if  made,  is  as  broad  as  the  right  asserted  by  his  suit. 

The  theory  of  the  defense  on  documentary  title  is  as  follows  : 
It  is  claimed  for  defendants  that,  in  1862,  Cadow,  the  leading 
member  of  the  firm  of  Cadow,  McKenzie  &  Co.,  purchased 
from  Elliott,  of  the  firm  of  Cothran  &  Elliott,  the  lands  in  con- 
troversy, together  with  all  the  unsatisfied  claims  Cothran  & 
Elliott  held  against  Thomas  Garrett,  for  the  sum  of  five  thou- 
sand and  four  dollars,  paid  in  cash ;  and  the  said  Cothran  be- 
ing absent  from  home,  that  a  conveyance  of  the  lands  was  then 
made  to  Cadow  by  Elliott,  he  executing  it  in  the  firm  name, 
Cothran  &  Elliott.  An  alleged  copy  of  this  deed  was  offered 
and  received  in  evidence,  purporting  to  be  attested  by  two 
subscribing  witnesses.  The  proof  made  tends  to  show  that 
this  deed  was  made  in  Rome,  Georgia,  where  Cothran  &  Elli- 
ott had  their  residence.  The  firm  of  Cadow,  McKenzie  &  Co. 
did  business  in  Charleston,  South  Carolina.  The  proof  then 
tends  to  show  that  this  deed,  together  with  the  uncollected 
claims  purchased  from  Elliott,  was,  not  long  afterwards,  mailed 
to  a  firm  of  attorneys  residing  in  Alabama,  in  a  county  adjoin- 
mg  the  one  in  which  the  lands  were  then  situate,  and  in  which 
Garrett  resided  ;  and  there  was  proof  that  such  attorneys  re- 
ceived said  package  inclosing  the  deed,  and  that  it  was  after- 
wards destroyed  by  fire.  Elliott  denied  the  making  of  the 
deed,  claimed  that  he  only  executed  a  bond  for  title,  and  that 
only  one  thousand  dollars  of  the  purchase- money  had  been 
paid.  It  is  thus  shown  that  the  making,  the  destruction  or 
loss,  and  the  contents  of  the  deed,  were  the  controlling  ques- 
tions in  issue  in  the  court  below. 

The  deed  being  executed  in  Georgia,  the  presumption,  in 
the  absence  of  all  testimony  on  the  subject,  is,  that  the  subscrib- 
ing witnesses  had  their  domicile  in  that  State.  The  defend- 
ants were  not  called  upon  to  account  for  their  absence,  but 
were  rightly  permitted  to  prove  the  execution  of  the  deed  by 
other  testimony.  If  the  deed  had  been  destroyed,  the  hand- 
writing of  the  witnesses  could  not  be  proved,  and  defendants 
were  forced  to  other  sources  for  proof  of  execution.  The 
court  did  not  err  in  permitting  the  proof  to  be  made  by  the 
witness  Cadow,  nor  by  other  witnesses  who  testified  to  Elliott's 
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admissions,  and  to  his  acts  indicating  that  he  set  up  no  claim 
to  the  lands. — Ellerson  v.  The  State,  69  Ala.  1. 

The  testimony  of  Cadow,  if  believed,  showed  that  the  deed 
was  executed  ;  and  it  is  also  shown,  if  the  testimony  be  legal, 
and  be  believed,  that  Elliott's  deed  to  Cadow  was  mailed  to  the 
said  firm  of  attorneys  in  Alabama;  and  there  is  testimony  tend- 
ing to  show  the  deed  was  received  by  the  attorneys,  and  was 
afterwards  destroyed  in  the  burning  of  their  office.  Two  ques- 
tions arise  on  this  feature  of  the  case:  First,  was  there  a  suffi- 
cient predicate  laid  for  the  introductioti  of  secondary  evidence 
of  the  contents  of  the  deed  ?  We  will  not  enter  into  any  colla- 
tion of  the  testimony,  but  we  have  no  hesitation  in  holding 
there  was  a  sufficiency  of  legal  evidence  of  the  execution  and 
loss,  or  destruction  of  the  deed,  to  authorize  secondary  proof 
of  both  its  execution  and  contents. — 1  Brick.  Dig.  848-54, 
§^  632,  639,  641,  654,  670,  681,  686,  698,  701,  705,  706,  708, 
7i2,  713,  719,  722,  724. 

When  a  witness  is  shown  to  be  dead,  or  beyond  the  jurisdiction 
of  the  court,  written  entries  and  memorials  of  a  transaction, 
entered  in  the  usual  course  of  business,  and  which  are  shown  to 
be  in  the  handwriting  of  the  absent  or  deceased  witness,  and 
purport  or  are  shown  to  have  been  made  at  or  about  the  time 
of  such  alleged  transaction,  are  admissible  evidence,  in  any 
issue  involving  the  transaction  to  which  they  relate. — 1  Greenl. 
Ev.  §  118,  and  notes ;  Union  Bank  v.  Ktiapp,  3  Pick.  96  (s. 
c,  15  Amer.  Dec.  181,  and  note);  Clemens  v.  Patton,  9  Por. 
289 ;  Batre  v.  Simpson,  4  Ala.  305 ;  Grant  v.  Cole,  8  Ala. 
519:  Avery  v.  Avery,  49  Ala.  193;  Dismukes  v.  Tolson,  67 
Ala.  386;  Chafee  v.  U.  S.,  18  Wall.  516. 

There  is  a  great  deal  of  testimony  in  this  record,  and  there 
seems  to  have  been  an  attempt  to  reserve  an  exception  to  every 
separable  portion  of  it.  Such  mode  of  exception  frequently 
defeats  itself,  and  amounts  to  nothing  more  than  a  general  ob- 
jection and  exception  to  an  undistinguished  mass,  and  will  be 
overruled,  if  any  separable  portion  of  such  mass  be  free  from 
error. — Mayherry  v.  Leech,  58  Ala.  339 ;  Irvin  v.  The  State, 
50  Ala.  181 ;  Wallis  v.  Rhea,  10  Ala.  451.  In  such  attempt 
to  secure  a  revision  of  all  errors,  by  reserving  an  indiscriminate 
exception  to  every  ruling,  good,  bad  and  indifferent  alike, 
counsel  presumes  too  much,  when  it  is  supposed  the  court  wfll 
analyze  and  dissect  a  voluminous  record,  to  ascertain  if  the 
lower  court  may  not  have  erred  in  some  particular. 

We  find  no  error  in  the  proof  of  the  admissions  alleged  to 
have  been  made  by  Thomas  Garrett,  as  to  the  person  under 
whom  he  held  possession  ;  nor  in  the  testimony  of  the  witness 
Cadow,  except  that  we  do  not'  perceive  the  pertinency  of  the 
letter  of  B.  F.  Pope  to  Cadow,  McKenzie  &  Co.,  bearing  date 
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May  20th,  1868—"  Exhibit  B."  "  Exhibit  D  "  was  admissible, 
as  tending  to  prove  the  transmission  of  the  deed  to  Pope  & 
Son,  With  the  like  single  exception,  we  find  no  error  in  the 
admission  of  Gaunt's  deposition.  It  falls  entirely  within  the 
rule  declared  above,  as  to  the  adtnissibility  of  entries  made  by 
deceased  witnesses.  The  trnst-deed  from  Garrett  to  Cadow, 
McKenzie  &  Co.,  so  far  as  we  can  perceive,  had  no  bearing 
whatever  on  any  issue  in  this  cause,  and  should  not  have  been 
admitted.     It  was  no  part  of  the  record. 

The  fifth  and  sixth  charges  asked  by  plaintiff  and  refused, 
should  have  been  given.  In  all  other  respects,  we  find  no  er- 
ror in  the  charge  of  the  court. 

Reversed  and  remanded. 


Ala.  Gold  Life  Insurance  Co.  v.  Oliver. 

Action  on  Promissory  Note^  Jjy  Assignee  against  Malcer. 

1.  Sale  and  conveyance  of  leased  premises. — An  absolute  conveyance 
of  lands  by  the  lessor,  before  the  expiration  of  the  term  for  which  they 
are  leased,  the  purchaser  having  notice  of  the  lease,  passes  to  him  only 
the  reversion,  which  is  all  the  estate  of  the  grantor;  and  the  legal 
effect  of  the  conveyance  can  not  be  varied  by  proof  of  parol  agreements, 
prior  or  contemporaneous. 

2.  Rent  as  incident  of  reversion,  and  severance  thereof. — Rent  is  an  in- 
cident to  the  reversion,  and  passes  to  a  purchaser  or  assignee,  unless 
severed  ;  but,  a  note  given  for  rent  being  assignable,  and  being  assigned 
before  a  sale  and  conveyance  of  the  premises  to  the  lessee  himself,  the 
rent  is  thereby  severed  from  the  reversion,  and  the  assignee  is  entitled 
to  recover  it. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  S.  H.  Sprott. 

This  action  w^as  brought  by  the  appellant,  a  domestic  cor- 
poration, suing  as  assignee,  against  H.  L.  Oliver  and  C.  D. 
Oliver;  was  founded  on  the  defendants'  promissory  note  for 
$125,  dated  the  1st  December,  1879,  and  payable  twelve 
months  after  date,  to  the  order  of  T.  N,  Fowler;  and  was 
commenced  on  the  9th  July,  1883.  The  record  does  not  show 
what  pleas  were  filed,  but  there  was  a  verdict  for  the  defendants 
on  issue  joined.  It  was  proved  on  the  trial,  as  the  bill  of  ex- 
ceptions shows,  that  the  note  was  given  for  the  rent,  during 
the  year  1880,  of  a  plantation  in  said  county  belonging  to  Mrs, 
Rebecca  Smith,  who  resided  in  Mobile,  and  for  whom  said 
Fowler  acted  as  agent ;  that  the  land  was  rented  to  said  H.  L. 
Oliver,  who  signed  the  note  as  principal,  while  C.  D.  Oliver, 
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who  was  his  father,  signed  it  as  his  suret}';  that  afterwards,  in 
the  same  month  of  December,  1879,  the  land  was  sold  and 
conveyed  by  Mrs.  Rebecca  Smith,  through  said  Fowler  as  her 
agent,  and  through  J.  W.  Lapsley  as  her  attorney,  to  said  C. 
D.  Oliver,  who,  at  the  same  time,  executed  a  mortgage  on  the 
premises  to  secure  the  payment  of  the  purchase-money  as 
stipulated  ;  and  that  nothing  was  said  about  the  note  for  the 
rent,  either  at  the  time  these  papers  were  executed  and  deliv- 
ered, or  pending  the  negotiations.  By  the  terms  of  the  sale 
and  conveyance,  the  purchase-money  was  $2,500,  for  which 
live  promissory  notes  were  given,  payable  on  the  1st  January, 
1881,  and  each  successiv^e  year  afterwards,  with  interest  from 
the  Ist  January,  1881 ;  and  it  was  proved  that  these  notes  were 
paid  as  they  matured. 

H.  L.  Oliver,  one  of  the  defendants,  testified,  "  that  he  went 
into  the  possession  of  said  premises  about  the  1st  January, 
1880,  and  received  possession  from  said  C.  D.  Oliver,  his 
father,  who  then  held  a  deed  of  sale  to  said  land  from  Mrs. 
Rebecca  Smith  ;  that  he  remained  in  the  quiet  and  peaceable 
possession  of  the  premises  during  the  year  1880,  and  paid  the 
rent,  the  amount  specified  in  said  note,  to  said  C.  D.  Oliver 
during  the  year  1880."  C.  D.  Oliver,  whose  deposition  was 
taken  by  the  defendants,  thus  testified-  in  reference  to  the 
transactions :  "  iVt  the  time  I  joined  in  making  said  note,  I  was 
living  in  Huntsville,  and  said  H.  L.  Oliver,  my  son,  was  living 
in  Shelby  county.  Being  informed  by  him  that  the  Smith 
place  could  be  purchased  on  moderate  terms,  I  wrote  to  him 
that  we  would  rent  the  place  for  the  year,  in  order  to  secure 
the  possession  and  be  certain  of  it,  until  I  could  come  down 
and  negotiate  the  purchase  through  Col.  Lapsley,  who  was  the 
agent  of  Mrs.  Smith.  A  few  days  after  my  son  and  I  made 
said  note  to  Fowler,  as  agent  of  Mrs.  Smith,  I  came  to  Shelby 
county,  and,  through  Col.  Lapsley,  submitted  my  proposition 
for  the  purchase  of  the  place,  which  was  accepted ; "  and  that 
his  only  purpose  in  renting  the  place  was  as  stated.  Said 
Fowler,  whose  deposition  was  taken  by  the  plaintiff,  testified 
(among  other  things)  as  follows  :  "  The  reason  why  said  install- 
ments of  the  purchase-money  only  drew  interest  from  the  1st 
January,  1881,  was  because  I,  as  agent  for  Mrs.  Smith,  had 
rented  said  premises,  for  one  year,  to  H.  L.  Oliver,  and  he  was 
in  possession  under  said  lease ;  and  as  I  could  not  give  posses- 
sion to  the  purchaser  until  the  expiration  of  the  lease,  to-wit, 
January  1st,  1881,  I  agreed  that  no  money  or  interest  should 
be  paid,  or  begin  to  accrue,  until  the  lease  expired  and  I  could 
put  the  purchaser  in  possession.  The  note  in  suit  was  exe- 
cuted prior  to  the  sale  of  the  property,  or  any  negotiations 
looking  to  said  sale.     The  Alabama  Gold  Life  Insurance  Com- 
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pany  became  the  owner  of  said  note  before  said  sale,  and  is 
now  the  owner.  At  the  time  of  said  sale  to  C.  D.  Oliver, 
nothing  was  said  abont  said  note  by  him  or  me.  He  did  not 
claim  or  demand  its  surrender  to  him,  and  did  not  repudiate 
his  liability  on  it."  The  plaintiff  read  in  evidence,  also,  a 
letter  written  by  said  H.  L.  Oliver  to  said  Fowler,  which  was 
dated  T^ovember  8th,  1879,  inclosing  the  note  for  the  rent,  and 
stating  that  the  writer  had  taken  possession  of  the  premises ; 
and  the  charter,  or  act  of  its  incorporation,  was  also  read  in 
evidence. 

"  This  was  all  the  evidence ; ''  and  thereupon  the  court  in- 
structed the  jury,  at  the  instance  of  the  defendants,  that  they 
must  find  for  the  defendants,  if  tiiey  believed  the  evidence. 
The  plaintiff  excepted  to  this  charge,  and  now^  assigns  it  as 
error,  together  with  the  refusal  of  several  charges  asked  and 
refused. 

E.  P.  MoRRissETT,  for  appellant. 

II.  C.  Tompkins,  contra. 

CLOPTON,  J. — The  legal  effect  and  import  of  the  convey- 
ance from  Mrs.  Smith  to  the  defendant,  C.  D.  Oliver,  are  to 
vest  in  him  all  the  estate  in  the  lands  conveyed,  which  she  held 
and  owned  at  the  time  of  its  execution  ;  and  can  not,  as  be- 
tween the  parties,  be  substantially  added  to,  or  diminished,  or 
varied,  by  evidence  of  parol  agreements,  prior  or  cotem- 
poraneons.  The  lands  having  been  previously  rented  for  an 
unexpired  term,  of  which  the  grantee,  being  a  surety  on  the 
note  for  the  payment  of  the  rent,  had  notice,  he  accepted  and 
took  the  conveyance  subject  to  the  lease. — Comer  v.  Sheehan, 
74  Ala.  452.  The  estate  residing  in  the  lessor,  in  such  case,  is 
the  reversion,  and  this  the  conveyance  operates  to  pass.  The 
necessity  of  attornment  has  been  dispensed  with  by  statute; 
but  rents  accruing  and  maturing  after  the  conveyance,  unless 
severed,  pass  as  incident  to  the  reversion,  and  the  owner  is  en- 
titled to  them.  Each,  the  rent  and  reversion,  may  be  assigned 
without  the  other.     No  inseparable  connection  exists. 

The  contestation  arises  on  the  affirmative  charge  in  favor  of 
the  defendants.  Such  charge  should  not  be  given,  when  any 
material  fact  is  to  be  inferred,  and  is  not  a  legal  presumption 
from  the  evidence.  Tiie  question  is,  could  the  jury  have  in- 
ferred an  effectual  severance,  on  any  phase  of  the  evidence  as 
disclosed  by  the  record?  It  will  be  observed  that  the  suit  is 
not  between  the  parties  to  the  conveyance;  and,  therefore,  it 
is  unnecessary  for  us  to  decide  whether  the  lessor,  holding  the 
claim  for  rent  at  the  time  of  making  an  assignment  of  the  re- 
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version,  absolute  in  terms,  may  by  parol  sever  and  reserve  the 
rent.  It  has  been  held,  the  effect  of  onr  statute  is,  that  rent 
in  arrears,  or  falling  due,  is  a  debt  from  the  tenant  to  the 
landlord,  vi^ith  a  lien  on  the  crop  grown  on  the  premises. 
Thmnpson  v.  Spinks,  12  Ala.  155,  The  transferability  of  the 
claim  has  been  repeatedly  recognized  by  onr  decisions ;  and 
the  statute  now,  in  terms,  makes  the  claim  for  rent  assignable, 
and  invests  the  assignee  with  all  the  rights  of  the  landlord. 
Code,  1876,  §  3470;  Steed  v.  //m,wn,  *76'Ala.  298. 

A  transfer  of  the  rent-note,  after  the  grant  of  the  reversion, 
is  subject  to  the  rule,  that  the  rent,  as  an  incident,  passes  and 
enui'es  to  the  owner  of  the  reversion. —  Westmoreland  v.  Foster^ 
60  Ala.  448.  On  this  principle,  it  was  held,  that  a  purchaser, 
under  a  decree  in  chancery,  of  the  lessor's  lands,  is  entitled  to 
the  rent  afterwards  falling  due,  as  against  the  assignee  of  the 
tenant's  obligation  to  pay,  whose  interest  was  acquired  pending 
suit.  The  pendency  of  the  suit,  involving  the  title  to  the  land, 
was  notice  to  the  assignee  of  the  infirmity  of  tiie  lessor's  title. 
An  assignment  of  the  lease  by  the  tenant,  in  such  case,  would 
have  been  subordinate  to  the  decree  subsequently  rendered ; 
and  a  severance  of  the  rent  from  the  reversion,  pending  the 
suit,  could  not  impair  the  rights  of  a  purchaser  under  the  de- 
cree,— Ttibh  V.  Fort,  58  Ala,  277.  The  rights  of  the  grantee 
accrue  at  the  time  of,  and  on  the  execution  of  the  conveyance, 
and  no  right  or  claim  to  the  rent  remains  in  the  lessor,  which 
he  can  thereafter  transfer. 

A  different  rule  applies,  when  the  claim  for  rent  is  assigned 
while  the  lessor  is  the  owner  of  the  reversion.  Being  the 
holder  and  owner  of  the  claim,  and  having  the  right  to  trans- 
fer it,  his  assignment  passes  to  the  assignee  all  his  rights 
thereto,  and  effectually  severs  the  rent  from  the  reversion.  If 
the  lessor  subsequently  conveys  the  reversion,  the  i-ent,  having 
been  thus  severed,  does  not  pass  as  incident  thereto.  The  legal 
effect  of  the  deed  can  not  operate  to  pass  what  the  lessor  does 
not  own,  however  general  and  absolute  may  be  its  terms.  In 
Austin  V.  Saivye7%  9  Cow.  39,  the  plaintiff  and  one  Wilcox  ex- 
changed farms,  on  which  crops  of  wheat  were  growing,  each 
reserving  by  parol  his  own  crop.  Quit-claim  deeds  were  exe- 
cuted containing  no  reservations  whatever.  Wilcox  afterwards 
assigned  without  reservation  his  interest  in  the  farm  to  the  de- 
fendant, but  stating  to  him  that  the  wheat  was  reserved  by  the 
plaintiff.  The  defendant  cut  the  wheat,  and  put  it  in  his  own 
barn.  The  court,  after  holding  that  parol  evidence  was  inad- 
missible to  vary  the  legal  import  of  the  deed,  held  the  evidence 
sufficient  to  authorize  a  jury  to  presume  a  formal  and  valid  con- 
tract for  the  sale  of  the  wheat  by  Wilcox  to  the  plaintiff ;  that 
Wilcox  had  no  power  to  convey  it  to  the  defendant ;  and  his 
11 
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assignment,  though  absohite  in  terms,  conveyed  no  more  than 
he  had  a  right  to  convey. 

In  the  present  case,  we  do  not  have  to  presume  a  transfer  of 
the  rent-note  by  the  grantee  to  the  grantor,  from  a  parol  reser- 
vation. The  evidence  tended  to  show  that  the  rent-note  had 
been  negotiated  and  indorsed  to  tlie  plaintiff,  a  third  person, 
prior  to  the  making  of  the  conveyance  to  Oliver.  Mrs.  Smith 
could  not,  by  a  subsequent  conveyance,  divest  the  plaintiff  of 
the  title  to  the  note  thus  acquired.  She  had  no  right  in  respect 
to  the  claim  for  rent,  of  which  her  conveyance  could  effect  a 
transfer,  and  which  it  could  operate  to  pass  as  incident  to  the 
reversion.  On  these  principles,  the  rule  that  rent  passes  as 
incident  to  the  reversion,  its  capability  of  severance  from  the 
reversion,  and  the  statutory  assignability  of  the  claim  for  rent, 
are  compatible.  If  the  rent-note  was  negotiated  and  indorsed 
to  the  plaintiff  previous  to  the  sale  and  conveyance  to  Oliver, 
the  plaintiff'  is  entitled  to  recover.  The  right  of  the  plaintiff 
to  a  recovery  does  not  depend  on  the  validity  of  a  parol  reser- 
vation, contemporaneous  with  the  assignment  of  the  reversion, 
or  on  the  admissibility  of  parol  evidence  to  establish  such  reser- 
vation, but  on  the  prior  and  independent  title  obtained  by  the 
previous  negotiation  and  indorsement  of  the  note.  As  there 
was  evidence  tending  to  show  such  negotiation  and  indorse- 
ment, there  is  error  in  giving  the  affirmative  charge  in  favor 
of  the  defendants. 

Reversed  and  remanded. 


Rosser  v.  Timberlake. 

Actio7i  on  Injunction  Bond. 

1.  Death  of  one  of  tv^o  joint  plaintiffs. — In  an  action  on  an  injunction 
bond,  brought  by  the  two  obligees  jointly,  if  one  of  them  dies  pending 
the  suit,  it  may  be  continued  and  prosecuted  to  judgment  in  the  name 
of  the  survivor  alone. 

2.  Damages. — On  the  dissolution  of  an  injunction,  an  action  at  law 
may  be  maintained  on  the  bond,  and  nominal  damages  recovered, 
without  probf  of  any  actual  damage. 

3.  Attorney's  fees  as  damages. — Since  any  suit  may,  if  undefended, 
result  in  costs  against  the  defendant,  it  can  not  be  assumed  in  an  action 
on  an  injunction  bond,  because  there  is  no  proof  of  present  injury 
caused  by  the  injunction  and  restraining  order,  that  there  was  no  oc- 
casion to  employ  counsel  to  defend  against  it ;  nor  does  it  lie  in  the 
complainant's  mouth,  when  sued  on  his  bond,  to  say  that  his  suit  was 
so  frivolous  as  not  to  require  defense. 
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4.  Attorney's  fee  as  costs. — An  attorney's  fee,  when  taxed  as  costs  in 
a  chancery  suit,  accrues  on  the  final  determination  of  the  cause,  and 
not  on  the  dissolution  of  a  preliminary  injunction,  and  belongs  to  the 
complainant,  if  successful,  notwithstanding  the  dissolution  of  the  in- 
junction. 

5.  Abstract  charge. — A  charge  asked  is  properly  refused,  when  any 
of  its  postulates  of  fact,  whether  material  or  not,  appear  not  to  be  sup- 
ported by  any  evidence. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon,  H,  C.  Speake. 

This  action  was  brought  by  John  P.  Timberlake  and  Henry 
Biinn,  suing  as  joint  plaintiffs,  against  Walter  Rosser  and  Wil- 
liam Washington,  and  was  commenced  on  the  l.'ith  April,  1875. 
At  the  June  term,  1881,  the  death  of  said  Henry  Bunn  was 
suggested,  the  suit  "continued  in  the  name  of  the  other  plain- 
tiff," and  leave  granted  to  tile  an  amended  complaint;  and  an 
amended  complaint  being  afterwards  filed  in  the  name  of  said 
Timberlake  alone,  the  subsequent  proceedings  were  conducted 
in  his  name,  without  any  revivor.  The  action  was  founded  on 
an  injunction  bond  executed  by  said  defendants  (jointly  with 
W.  A.  Austin,  since  deceased),  payable  to  said  tienry  Bunn 
and  John  P.  Timberlake,  which  was  dated  the  80th  July,  1873, 
and  conditioned  as  follows:  "  Whereas  the  said  Walter  Rosser 
has  tiled  his  bill  of  complaint  in  the  said  Chancery  Court  of 
Jackson  county,  and  has  obtained  thereon  an  order  for  the  issu- 
ance of  an  injunction  from  the  Hon.  R.  S.  Watkins,  chan- 
cellor, to  restrain  and  enjoin  Henry  Bunn  and  John  P.  Tim- 
berlake from  entering  and  trespassing  upon "  certain  lands 
particularly  described,  "and  from  destroying  the  timber 
thereon,  or  cutting  down  and  hauling  away  the  banks  of  a 
creek  thereon:  Now,  if  the  said  Walter  Rosser,"  &c.,  "or 
either  of  them,  shall  pay  the  said  Henry  Bunn  and  John  P. 
Timberlake  all  damages  they  may  sustain  by  the  suing  out  of 
said  injunction,  then  this  obligation  to  remain  in  full  force  and 
effect."  The  complaint  alleged,  as  a  breach,  the  dissolution  of 
the  injunction  and  the  dismissal  of  the  bill,  and  the  defendants' 
failure  to  pay  the  costs  and  damages  sustained  by  plaintiff  by 
reason  of  the  suing  out  of  the  injunction ;  and  attorneys'  fees 
were  specially  claimed  as  a  part  of  the  damages. 

(^n  the  trial,  as  the  bill  of  exceptions  states,  when  the 
plaintiff  offered  the  injunction  bond  in  evidence,  the  defend- 
ants objected  to  its  admission,  on  the  ground  of  an  alleged 
variance,  because  it  was  payable  to  Bunn  and  Timberlake 
jointly,  while  Timberlake  was  sole  plaintiff  in  the  amended 
complaint ;  and  they  excepted  to  the  overruling  of  their 
objection.  The  plaintiff  then  offered  in  evidence  the  bill  of 
complaint  in  the  chancery  suit,  the  chancellor's  Jlat  for  an 
injunction,  the  writ  of  injunction,  with  "  the  unsworn  answers 
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of  the  defendants,  filed  by  Norwood  &  Norwood  as  solicitors, 
the  indorsement  of  service,  and  the  decree  of  the  Chancery 
Court  dissolving  said  injunction  and  dismissing  said  bill ; 
which  decree  was  dated  the  20th  February,  1875,  and  was 
rendered  on  the  merits."  The  plaintiff  then  proved,  that  he 
and  Bunn  employed  Norwood  &  Norwood,  attorneys  and 
solicitors,  to  file  their  answers  and  defend  said  injunction  suit ; 
that  said  solicitors  performed  the  stipulated  services,  and  that 
a  reasonable  fee  for  their  services  was,  in  the  opinion  of  the 
different  witnesses,  from  $100  to  $150  for  the  whole  case,  and 
from  $60  to  $75  if  the  injunction  had  been  dismissed  on 
motion  without  proof.  On  cross-examination  of  these  wit- 
nesses, each  of  them  said  that,  in  his  estimate  of  the  fee,  he 
did  not  consider  the  tax-fee  of  $15  as  forming  any  part  of  it ; 
and  the  defendants  afterwards  produced  and  proved  Norwood's 
receipt  for  $15  paid  by  Rosser  as  the  attorney's  tax-fee  in  the 
suit.  It  was  proved,  also,  that  Bunn  and  Timberlake  were,  at 
the  time  the  injunction  was  sued  out  against  them,  engaged  as 
partners  in  making  brick  on  land  adjoining  Rosser's,  and  hauled 
sand  from  the  creek  for  use  in  that  business,  and  also  hauled 
wood  across  his  lands:  and  the  object  of  the  injunction  was  to 
enjoin  the  commission  of  these  trespasses.  The  defendants 
adduced  evidence  tending  to  show  that  they  also  cut  and 
hauled  away  timber  from  Rosser's  land,  but  the  plaintiff 
denied  this. 

"  This  was  all  the  evidence  in  the  case,"  and  thereupon  the 
defendants  requested  the  following  charges  to  the  jury: 

"  1.  The  bond  sued  on  makes  the  obligors  liable  to  Timber- 
lake  and  Bunn  for  all  joint  damage  they  may  sustain,  and  no 
suit  can  be  maintained  upon  it  by  one  of  them ;  and  this  case 
now  standing  in  the  name  of  Timberlake  alone,  he  can  not 
recover,  and  the  verdict  of  the  jury  should  be  for  the  de- 
fendants. 

"2.  If  the  jury  find,  from  the  evidence,  that  the  injunction 
did  not  have  the  effect  of  restraining  or  preventing  the  plaintiff 
from  the  exercise  and  enjoyment  of  a  legal  or  equitable  right, 
then  the  dissolution  of  the  injunction  could  be  of  no  benefit  to 
the  plaintiff,  and  its  continuance  no  legal  or  equitable  restraint 
upon  him ;  and  the  jury,  in  such  case,  would  be  authorized  to 
find  for  the  defendants. 

"3.  No  damage  can  be  assessed,  unless  the  plaintiff  has 
shown  that  he  was  prohibited  from  doing  something  which  he 
had  the  lawful  right  to  do :  being  deprived  of  any  other  priv- 
ilege is  not  a  matter  he  can  complain  of. 

"4.  If  the  jury  find,  from  the  evidence,  that  there  was  no 
damage  proved  to  have  been  sustained  by  plaintiff  from  the 
injunction  itself  to  Timberlake  and  Bunn,  who  were  thereby 
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sought  to  be  enjoined,  then  there  can  be  no  recovery  for 
counsel  fees  for  obtaining  the  dissohition  of  such  injunction. 

"  5.  If  there  is  no  proof  before  the  jury  that  there  was  a 
pnbHc  road  across  Kosser's  land,  then  llosser  had  the  undis- 
puted right  to  interdict  its  use  by  plaintiff,  and  such  prohibition 
gave  them  no  right  of  recovery,  and  their  verdict  should  be 
for  the  defendants. 

"  6.  If  the  jury  believe,  from  the  evidence,  that  Timber- 
lake  and  Bunn  were,  at  the  time  the  injunction  was  sued  out, 
co-partners  in  the  manufacture  of  brick,  and  employed  hands 
to  work  at  their  brick-kiln,  and  were  engaged  in  hauling  sand 
from  the  creek  to  be  used  in  making  brick,  and  that  it  was 
this  enterprise — the  passing  over  liosser's  lands  with  their 
wagons,  and  cutting  by  them  of  the  banks  of  the  creek,  and 
taking  sand  therefrom — that  was  restrained  by  the  injunction  ; 
and  that  the  said  parties  unnecessarily  employed  counsel  to  de- 
fend them,  to  procure  the  dissolution  of  the  injunction  ;  then 
the  damages  resulting  from  the  wrongful  suing  out  of  said 
injunction,  or  by  a  breach  of  the  condition  of  the  injunction 
bond,  enured  to  the  said  Timberlake  and  J3unn  as  partners ;  and 
if  said  Bunn  has  died  since  the  dissolution  of  said  injunction, 
then  the  right  of  action  on  the  injunction  bond  exists  in  Tim- 
berlake as  surviving  partner,  and  not  otherwise;  and  if  the 
jury  believe  the  evidence  of  the  partnership,  plaintiff  can  not 
recover. 

"7.  If  the  jury  find,  from  the  evidence,  that  the  injury  or 
damages  done  or  suffered  was  to  the  partnership  property  or 
partnership  business  of  Timberlake  &  Bunn,  then  no  suit  can 
be  maintained  for  such  injury  or  damages  except  by  the  part- 
nership in  their  firm  name,  or  by  one  member  thereof  as  sur- 
viving partner,  unless  the  partnership  business  is  shown  to 
have  been  settled,  and  the  property  or  right  of  action  vested  in 
one  or  more  of  the  firm  ;  and  this  can  not  be  presumed  in  the 
absence  of  proof. 

"8.  The  $15  alleged  to  have  been  paid  by  Rosser  to  Nor- 
wood, or  on  his  order,  in  the  matter  of  the  litigation  in  the 
chancery  suit,  on  his  fee,  if  proven  to  have  been  paid,  should 
be  allowed  as  a  credit, 

"9.  If  the  jury  believe,  from  the  evidence,  that  Henry  Bunn 
was  one  of  the  joint  plaintiffs  in  this  suit  as  originally  bought, 
and  that  said  Bunn  died  in  1878,  and  that  no  suggestion  of  his 
death  was  made  until  1880,  and  said  suit  was  never  revived  in 
the  name  of  his  administrator,  but  proceeded  thereafter  in  the 
name  of  Timberlake  alone ;  then  the  jury  must  find  in  favor 
of  the  defendants. 

"10.  Reasonable  counsel  fees  can  be  recovered,  as  incidental 
damages  for  obtaining  the  dissolution  of  an  injunction,  only 
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when  it  is  shown  by  the  proof  that  the  injunction  itself  oper- 
ated an  injury  to  the  parties  sought  to  be  enjoined  ;  and  if  the 
jury  believe,  from  the  evidence,  that  Rosser  had  the  right  to 
interdict  its  (i)  use  by  Timberlake  and  Bunn,  sucli  prohibition 
gave  them  no  right  of  recovery,  and  their  verdict  must  be  for 
the  defendants. 

"11.  In  this  case,  in  considering  the  vahie  of  attorney's  fees, 
it  is  only  proper  to  consider  what  the  attorneys'  services  would 
have  been  worth  to  draw  a  proper  answer  and  motion  to  dis- 
solve the  injunction,  and  conduct  and  prosecute  the  same  to  a 
final  hearing  ;  because  these  were  all  the  services  necessary  to 
obtain  a  dissolution  of  the  injunction  in  said  cause.  The  filing 
of  interrogatories  in  that  cause,  and  taking  depositions,  were 
not  necessary  to  procure  the  dissolution  of  the  injunction. 

"12.  The  counsel  fees  for  attending  to  the  case  in  the  taking 
of  depositions  and  the  preparation  of  the  proof,  were  not  nec- 
essary services  for  obtaining  the  dissolution  of  the  injunction, 
and  the  jury  should  not  consider  those  services  in  estimating 
the  value  of  the  counsel  fees." 

The  court  refused  each  of  these  charges,  and  the  defendants 
excepted  to  their  refusal ;  and  these  matters  are  now  assigned 
as  error,  with  others  which  require  no  notice. 

Humes,  Gordon  &  Sheffey,  and  J .  E.  Bkown,  for  appellant. 

D.  D.  Shelby,  and  W.  H.  Norwood,  contra. 

STONE,  C.  J.— This  case  has  been  in  this  court  on  two 
former  appeals,  and  most  of  the  legal  questions  involved  in  it 
have  been  decided. — Rosser  v.  Bunn,  66  Ala.  89 ;  Washing- 
ton V.  Timberlake,  74  Ala.  259.  There  is  nothing  in  the  objec- 
tion, that  Timberlake  was  allowed  to  continue  the  action  in  his 
individual  name,  after  Bunn's  death.  Bunn  was  his  co-obligee 
in  the  bond,  his  co-plaintiff  in  the  suit,  and  when  he  died, 
Timberlake  alone  was  authorized  to  sue. — 1  Add.  on  Contr. 
(3d  Amer.  Ed.)  649-50,  §  465  ;  1  Pars,  on  Contr.*  31. 

The  remaining  questions  we  shall  notice,  arise  on  charges  re- 
fused. There  can  be  no  question,  that  under  the  case  made  by 
the  complaint,  even  if  the  obligees  sustained  no  actual  injury, 
there  should  be  a  recovery  for  nominal  damages.  The  bond 
was  a  lawful  one,  and  its  condition  was  broken.  Charges  two, 
three,  five  and  ten  were  rightly  refused  on  this  ground,  if  for 
no  other. 

On  the  principles  declared  above,  the  court,  rightly  refused 
charges  one,  seven  and  nine. 

It  is  a  mistake  to  suppose  that,  because  there  is  no  proof  of 
present  injury  caused  by  the  injunction  and  restraining  order, 
Vol.  lxxviu. 
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there  was  no  occasion  to  employ  counsel  to  defend  against  it. 
Any  suit  brought,  if  not  defended,  n)ay  result  in  costs,  if  not 
in  a  more  grievous  wrong  against  defendant.  It  does  not  lie 
in  the  mouth  of  a  complainant,  who  has  forced  another  into 
court,  to  claim  exemption  from  liability,  on  the  plea,  that  his 
suit  was  so  harmless  or  frivolous  as  not  to  call  for  defense. 
The  court  rightly  refused  charges  four,  six  and  ten,   as  asked. 

Charge  number  eight  was  rightly  refused,  if  for  no  other 
reason,  because  the  attorney's  fee  of  fifteen  dollars,  when  taxed 
as  costs,  accrues,  not  on  the  dissolution  of  a  preliminary  injunc- 
tion, but  on  the  final  termination  of  the  cause.  The  injunction 
may  be  dissolved  on  motion,  and  yet,  on  final  trial,  complainant 
may  recover.  In  such  case,  the  attorney's  taxed  fee  would  be- 
long to  the  complainant. 

Charges  eleven  and  twelve  are  faulty,  in  this  :  They  seek  to 
bring  into  contention  the  matter  of  filing  interrogatories  and 
taking  depositions,  when  there  does  not  appear  to  have  been 
any  testimony  on  that  subject.  The  bill  of  exceptions  informs 
us  it  contains  all  the  evidence.  It  is  a  fatal  objection  to  a 
charge  asked,  if  any  of  its  postulates  of  fact,  whether  material 
or  not,  do  not  appear  to  be  supported  by  any  testimony. — 1 
Brick.  Dig.  338,  i$  41  ;  Ih,  340,  §  65  ;  Jf.  c§  E.  Railway  v. 
Kolh,  73  Ala.  396. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  Cir- 
cuit Court  is  affirmed. 


Alexander  v.  Wheeler. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Specific  objection  to  evidence. — A  specific  objection  to  evidence  is  a 
waiver  of  all  other  grounds  of  objection. 

2.  Proof  of  ancient  deeds. — A  deed,  thirty  years  old,  is  admissible  as 
evidence  without  proof  of  its  execution  ;  and  when  the  only  objection  to 
its  admissibility  is  the  failure  to  prove  its  execution,  the  appellate  court 
will  presume,  in  favor  of  the  ruling  of  the  court  below,  that  the  paper 
came  from  the  proper  custody. 

3.  Sufficiency  of  verdict  in  description  of  land. — A  verdict  for  plaintiff, 
for  "the  strip  lying  on  the  north  boundary  of  the  eighty,  being  one  acre 
and  a  half,  more  or  less,"  is  void  for  uncertainty ;  but  the  finding  as  to 
the  other  portions  of  the  land  sued  for  being  sufficiently  certain  and 
definite,  and  plaintiff  taking  judgment  for  those  portions  only,  the  insuf- 
ficient finding  is  eliminated,  and  forms  no  ground  for  an  arrest  of  judg- 
ment. 

4.  Adverse  possession,  as  between  co-terminous  proprietors  separated  by 
partition  fence, — Where  a  partition  fence  is  extended  bv  one  of  two  adja- 
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cent  owners,  so  as  to  embrace  within  his  inclosure  a  portion  of  his  neigh- 
bor's land,  throngh  inadvertence,  ignorance  of  the  location  of  the  true 
line,  or  for  purposes  of  convenience,  but  intending  to  claim  only  to  the 
true  boundary  line,  wherever  it  might  be,  such  possession  of  the  excess 
would  not  be  adverse  to  the  true  owner. 

5-.  Fussession  under  verbal  contract. — Possession  of  land  taken  under  a 
verbal  sale  or  exchange,  and  held  under  claim  of  ownership,  is  adverse, 
and  may  ripen  into  a  title  under  the  statute  of  limitations. 

6.  Charge  on  portion  of  evidence. — Where  evidence  is  introduced  by 
the  parties  presenting  different  phases,  each  has  the  right  to  have  the 
jury  instructed  as  to  the  probative  effect  of  the  evidence  in  his  favor,  if 
believed  by  them. 

Appeal  from  the  Circuit  Court  of  Cleburne. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  Calvin  M.  Wheeler,  against 
George  W.  Alexander  and  his  mother,  Mrs.  Anna  Alexander, 
to  recover  the  possession  of  a  tract  of  land,  which  was  described 
as  the  west  half  of  the  north-east  quarter  of  section  ten  (10), 
township  thirteen  (13),  range  eleven  (11)  ;  and  was  commenced 
on  the  19th  February,  1878.  The  defendants  entered  a  dis- 
claimer as  to  all  of  the  lands  sued  for,  except  "one  acre  in  the 
north-east  corner  of  said  land,  cut  off  from  it  by  Little  Terra- 
pin creek,"  and  a  narrow  strip  live  or  six  feet  wide,  extending 
around  the  land  on  the  north,  south  and  west ;  and  as  to  these 
portions,  they  pleaded  not  guilty,  and  the  statute  of  limitations 
of  ten  years.  The  jury  returned  a  verdict  in  these  words : 
"We,  the  jury,  lind  for  the  plaintiff,  and  give  him  the  nook  at 
the  north-east  corner,  and  the  strip  lying  on  the  north  boundary 
of  the  eighty,  being  one  acre  and  a  half,  more  or  less,  and  a 
strip  live  feet  wide  immediately  west  of  the  fence,  extending 
from  the  north-west  to  the  little  creek ;  and  no  damages  for 
rents."  The  defendants  moved  in  arrest  of  judgment,  on  ac- 
count of  the  insufficiency  and  uncertainty  of  this  finding  ;'  but 
the  plaintiff  consenting  that  no  judgment  should  be  rendered  in 
his  favor  "for  the  strip  on  the  north  boundary  of  the  eighty," 
the  court  overruled  the  motion  in  arrest,  and  rendered  judg- 
ment in  his  favor  for  the  other  parcels  named  in  the  verdict. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  of- 
fered in  evidence  a  patent  for  the  land  described  in  the  com- 
plaint, issued  by  the  United  States  to  Arthur  Alexander,  on 
the  5th  May,  1845 ;  "  and  then  proposed  to  read  in  evidence  a 
paper  writing,  purporting  to  be  a  deed  of  bargain  and  sale,  re- 
citing a  consideration  of  $200,  with  the  usual  covenants  of 
warranty,  from  said  Arthur  Alexander  to  plaintiff ;  which  bore 
date  the  Tth  September,  1847,  and  purported  to  be  attested  by 
two  witnesses.  The  defendants  objected  to  said  paper  writing 
being  read  to  the  jury  as  evidence,  on  the  ground  tiiat  its  exe- 
cution was  not  proved ;"  and  they  duly  excepted  to  the  overrul- 
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ing  of  their  objection.  The  plaintiff  introduced  evidence,  also, 
tending  to  show  that  the  land  sued  for  was  embraced  in  the 
said  eighty-acre  tract,  and  that  he  continued  in  uninterrupted 
possession  of  it  until  1870.  The  defendants  claimed  under 
Matthew  Alexander,  deceased,  who  died  in  1876,  and*  who 
seems  to  have  owned  and  possessed  lands  adjoining  the  plain- 
tiff's on  the  north,  south  and  west.  The  evidence  showed  that 
an  old  partition  fence  run  north  and  south  through  the  middle 
of  the  section,  and  the  defendants'  evidence  tended  to  show 
that  each  party  claimed  and  held  possession  up  to  the  fence  as 
the  true  dividing  line;  while  the  plaintiff's  evidence  tended  to 
show  that  the  fence  was  not  built  on  the  true  line.  The  de- 
fendants introduced  evidence,  also,  showing  that  by  verbal 
agreement  between  plaintiff  and  said  Matthew  Alexander,  in 
1865,  or  1866,  the  north  and  south  partition  fences  were  moved 
about  ten  feet  north  of  their  proper  location,  in  order  that 
each  might  cultivate  the  fence  row  thereby  embraced  in  his  in- 
closure;  and  with  the  understanding  that,  when  it  became  nec- 
essary to  rebuild  the  fences,  they  should  be  removed  to  their 
former  position.  There  was  evidence,  also,  tending  to  show 
an  exchange  of  the  small  nook  particularly  described,  for  two 
other  sinall  parcels ;  and  that  each  party  had  taken  and  held 
possession  of  the  parcel  he  obtained  by  the  exchange,  for  more 
than  ten  years  before  the  commencement  of  the  suit ;  "  but 
the  plaintiti's  evidence  tended  to  show  that  the  possession  of 
said  nook  by  defendants  and  said  Matthew  Alexander  was 
never  adverse  to  him." 

The  defendants  requested  the  following  charges  to  the  jury : 
(1)  "  If  the  jury  believe,  from  the  evidence,  that  Matthew  Al- 
exander, by  agreement  with  Wheeler,  in  1865,  or  1866,  moved 
the  partition  fence  north  of  the  little  creek  the  distance  of  ten 
feet  on  plaintiff's  land  along  the  line  of  said  fence,  in  order  to 
reset  and  rebuild  the  fence,  and  to  get  to  cultivate  the  fence 
row ;  then  they  can  not  find  for  plaintiff  the  said  width  of  ten 
feet  along  said  fence,  although  the  defendants  may  be  in  pos- 
session, cultivating  said  fence  row."  (2)  "Although  the  de- 
fendants may  not  have  claimed,  and  do  not  now  claim,  any  part 
of  the  west  half  of  the  north-east  quarter  of  said  section  ;  yet, 
if  they  and  those  under  whom  they  claim  have  been  in  the 
possession  of  all  the  land  lying  west  of  the  partition  fence  run- 
ning north  and  south  through  the  west  half  of  said  section,  and 
claiming  the  same  as  their  own  for  ten  days  (?)  prior  to  the  be- 
ginning of  the  suit,  except  the  fence  row ;  then  plaintiff  can 
not  recover  any  land  lying  west  of  the  partition  fence  and  old 
fence  row."  (3)  "If  the  jury  believe,  from  the  evidence,  that 
the  plaintiff  is  now,  and  was  at  the  commencement  of  this  suft, 
in  the  possession  of  the  larger  part  of  the  land  sued  for,  then 
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he  can  not  recover  any  part  of  the  land  sued  for."  (4)  If  the 
jury  believe,  from  the  evidence,  that  the  plaintiff  was  at  the 
commencement  of  the  suit,  and  is  now,  in  possession  of  all  the 
land  sued  for,  except  about  seven  and  20-100  acres  in  strips 
around  the  southern,  western  and  northern  boundaries,  he  can 
not  recover  in  this  suit."  (5)  "If  the  jury  believe,  from  the 
evidence,  that  Matthew  Alexander  went  into  the  possession  of 
the  nook  in  the  north-east  corner  of  the  land  sued  for,  under 
an  exchange  with  the  plaintiff,  claiming  the  same  as  his  own 
until  his  death  ;  and  that  the  defendants  went  into  possession 
after  him,  claiming  the  same  as  their  own,  under  him,  for  more 
than  ten  years  before  the  commencement  from  the  time  said 
Matthew  Alexander  took  possession  of  the  same;  then  plain- 
tiff can  not  recover  said  nook  of  land." 

The  court  refused  each  of  these  charges,  and  the  defendants 
duly  excepted  to  their  refusal ;  and  they  also  excepted  to  the 
following  charges,  given  by  the  court  at  the  instance  of  the 
plaintiff:  (1)  "A  possession  of  land  by  the  permission  of  the 
owner,  is  not  adverse ;  and  a  possession  under  a  mere  exchange 
for  mutual  tenancy  and  convenience,  is  not  adverse  to  the 
owner."  (2)  "  If  there  be  a  verbal  exchange  of  lands,  for  pur- 
poses of  mutual  tenancy,  possession  under  such  exchange  would 
not  be  adverse,  but  permissive."  (3)  "  If  the  jury  believe  all 
the  evidence,  the  plaintiff  is  entitled  to  recover  the  fence  row, 
from  the  little  creek  to  the  north  boundary  of  the  land  sued 
for."  (4)  "  If  the  jury  believe,  from  the  evidence,  that  posses- 
sion by  Matthew  Alexander  of  the  acre  in  the  noth-east  corner 
of  the  lands  sued  for  was  obtained  through  the  permission  of 
Wheeler,  and  was  an  exchange  of  lands  for  mutual  tenancy 
and  convenient  cultivation,  such  possession  was  not  adverse  at 
its  commencement,  and  could  not  become  adverse,  except  by  a 
clear,  positive,  open  and  continuous  assertion  of  title  hostile  to 
Wheeler,  and  brought  to  his  knowledge  by  notice,  actual  or 
constructive." 

The  rulings  of  the  court  on  the  evidence,  the  charges  given, 
the  refusal  of  the  several  charges  asked,  and  the  overruling  of 
the  motion  in  arrest  of  judgment,  are  now  assigned  as  error. 

Harris  &  Caldwell,  for  appellants. 

G.  C.  Ellis,  and  Smith  &  Lowe,  contra. 

STONE,  C.  J. — After  proving  title  by  Government  patent 
to  Arthur  Alexander,  defendant's  ancestor,  granting  to  him 
the  lands  in  controversy,  plaintiff  offered  in  evidence  what  on 
its  face  purported  to  be  a  deed  from  said  Arthur  to  him,  con- 
veying the  lands  sued   for.     This  deed   appeared  to  be  more. 
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than  thirty  years  old,  and  purported  to  have  subscribing  wit- 
nesses. It  was  oflFered  in  evidence  without  proof  of  execution. 
"  The  defendant  objected  to  said  paper  writing  being  read  in 
evidence  to  tlie  jury,  on  the  ground  that  its  execution  was  not 
proved."  This  objection,  being  on  a  specitied  ground,  was  a 
waiver  of  all  other  grounds. — 1  Brick.  Dig.  887,  §  1104;  Mas- 
sey  V.  Smithy  73  Ala.  173.  The  objection,  as  made,  was  rightly 
overruled.  Deeds  thirty  years  old  are  admissible  without  proof 
of  their  execution. — 1  Greenl.  Ev.  §  145  ;  White  v.  Hutchings, 
40  Ala.  253 ;  Shmye  v.  Orine,  61  Ala.  263 ;  Bernstein  v. 
Humes,  75  Ala.  241.  Other  questions  might  possibly  have 
been  raised  as  to  the  actual  date  of  the  deed,  in  fixing  its  age, 
and  as  to  its  custody,  in  determining  its  genuineness.  These 
were  not  raised  ;  and  hence  we  must  suppose  the  paper  came 
from  the  proper  custody — Wheeler  produced  it — and  that  it 
bore  the  marks  of  age. 

The  verdict  of  the  jury  was  sufficiently  specific  as  to  the 
nook,  about  one  acre,  in  the  north-east  corner — the  part  sep- 
arated from  the  tract  by  Little  Terrapin  creek.  It  is  also 
sufficient  as  to  the  strip  live  feet  wide  on  the  west  side  of  the 
tract,  extending  from  the  north-west  corner  to  the  little  creek. 
For  these  only  did  the  court  give  judgment  in  favor  of  the 
plaintiff.  The  nook  in  the  north-east  corner  is  so  described 
in  the  disclaimer — cut  off  from  the  land  sued  for  by  Little  Ter- 
rapin creek— as  tiiat  the  sheriff  can  find  no  difficulty  in  putting 
the  plaintiff  in  possession  of  either  of  these  pieces.  The  other 
finding  of  the  jury^ — "  the  strip  lying  on  the  north  boundary 
of  the  eighty,  being  one  acre  and  a  half,  more  or  less" — is  void 
for  uncertainty.  The  plaintiff  consented  that  no  judgment 
should  be  rendered  on  this  indefinite  finding,  and  none  was 
rendered.  This  insufficient  finding  being  eliminated,  the  Cir- 
cuit Court  did  not  err  in  overruling  the  motion  in  arrest  of 
judgment. 

The  real  question  in  this  case  was,  whether  Alexander  ac- 
quired and  occupied  the  fragments  of  land  in  asserted  inde- 
pendent right,  or  by  permission  and  in  subordination  to  the 
plaintiff's  legal  title — whether  Alexander  took  possession,  and 
held  the  land  claiming  it  as  his  own,  or  whether  he  entered 
under  a  license  to  occupy,  granted  by  Wheeler,  with  no  inten- 
tion to  part  with  the  title.  The  rules  for  determining  this 
question,  so  far  as  the  law  bears  upon  it,  have  been  so  fully 
discussed,  that  we  need  not  again  travel  over  the  ground. 
Brown  v.  CocTcerell,  33  Ala.  38 ;  Alexander  v.  Wheeler,  69 
Ala.  332 ;  Humes  v.  Bernstein,  72  Ala.  546 ;  Bernstein  v. 
Humes,  75  Ala.  241.  There  appears  to  ha.ve  been  no  dispute 
in  this  case,  that  the  parts  of  the  tract  in  controversy  are  in- 
cluded in  the  west  half   of  the  north-east  quarter,  and  were, 
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consequently,  part  of  plaintiff's  original  freehold.  When  this 
case  was  before  ns  on  former  a,ppea\~ Alexander  v.  Wheele?; 
69  Ala.  332 — we  said  :  "  The  quo  aniino,  or  intention  with 
which  possession  is  taken  and  held  by  a  defendant,  must 
always  constitute  an  essential  consideration.  Hence,  if  a  par- 
tition fence  be  extended  by  one  of  two  adjacent  owners,  so  as 
to  embrace  within  his  inclosure  a  portion  of  his  neighbor's 
land,  through  mere  inadvertence,  or  ignorance  of  the  location 
of  the  real  line,  or  for  purposes  of  convenience,  and  with  no 
intention  to  claim  such  extended  area,  but  intending  to  claim 
adversely  only  to  the  real  or  true  boundary  line,  wherever  it 
might  be,  such  possession  would  not  be  adverse  or  hostile  to  the 
true  owner.  There  can  be  no  adverse  possession,  without  a 
coincident  intention  to  claim  title." 

There  is  some  testimony  tending  to  show  that  Alexander 
went  into  possession  for  a  temporary  purpose,  and  with  plain- 
tiff's  permission.  Charges  one  and  two,  asked  by  defendant, 
ignore  this  phase  of  tiie  testimony,  and,  for  that  reason,  were 
rightly  refused.  Charges  three  and  four  erroneously  assume 
that,  in  suits  for  the  recovery  of  land,  plaintiff  must  fail,  unless 
he  shows  title  and  a  right  to  recover  all  that  is  claimed  in  the 
complaint. 

Charge  number  live,  asked  by  defendant,ought  to  have  been 
given.  Alexander  and  Wheeler  were  at  issue  in  their  testi- 
mony, in  reference  to  the  one  acre  of  land  in  the  north-east 
corner.  Alexander  testified,  that  it  was  a  verbal  exchange,  or 
mutual  sale,  and  that  his  father  took  and  held  possession  un- 
der asserted  ownership  ;  and  that  he,  the  witness,  had  succeeded 
to  his  father's  possession,  and  also  held  in  his  own  right. 
Wheeler  testified  it  was  a  mere  consentive,  temporary  exchange 
of  use  and  occupation.  The  testimony  of  the  one  tends  to 
prove  an  adverse  holding;  of  the  other,  a  mere  permissive 
occupation.  The  charge  was  justified  by  the  defendant's  phase 
of  the  testimony ;  and  he  had  the  right  to  have  its  probative 
effect  passed  on  by  the  jury. — Collins  v.  Johnson,  57  Ala.  304 ; 
Vanderveer  v.  Stickney,  75  Ala.  225. 

We  find  no  other  errors  in  the  record. 

Reversed  and  remanded. 
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STrann  &  Billups  v.  Kidd. 

Ejectment  hy  Trustees  of  Haih'oad  Lands. 

1.  Relevancy  of  evidence  as  to  promise  to  pay  rent. — When  the  issue  is 
whether  defendant  ever  promised  to  pay  rent  to  plaintiff,  and  the  evi- 
dence on  that  question  is  conflicting,  defendant  can  not  adduce  evidence 
of  circumstances  tending  to  show  that  it  was  neither  reasonable  nor 
proliable  that  he  would  make  such  promise ;  consequently,  a  charge  re- 
quested by  him,  asserting  that  if  he  had  been  in  open  and  uninter- 
rupted possesssion  of  the  premises  for  more  than  ten  years,  claiming 
them  as  liis  own  under  a  verbal  gift,  and  paying  rent  to  no  one,  "the 
jury  may  look  to  this  fact,  in  connection  with  all  the  other  evidence  in 
the  case,  in  order  to  determine  whether  he  promised  to  pay  rent  to 
plaintiff,"  is  erroneous. 

2.  Exhibits  to  certified  transcript. — A  paper  purporting  to  be  a  tran- 
script from  the  records  or  official  documents  in  the  land-office  (Code, 
§  3043),  under  or  annexed  to  the  certificate  of  the  commissioner,  must 
be  so  attached  and  identified  as  to  guard  against  all  mistakes  as  to  the 
identity  of  its  several  parts. 

3.  Plea  of  not  guilty. — In  ejectment,  as  in  the  statutory  action  in  the 
nature  of  ejectment,  the  plea  of  not  guilty  is  an  admission  of  the  defend- 
ant's possession  (Code,  §  2963),  and  is  equivalent  to  the  consent  rule. 

Appeal  from  the  Circuit  Court  of  St.  Clair, 

Tried  before  the  Hon.  Leroy  F.  Box, 

This  action  of  ejectment  was  brought  bj  John  Swann  and 
John  A,  Billups,  as  trustees  of  certain  railroad  lands  under  a 
mortgage,  or  deed  of  trust,  executed  to  them  in  the  name  of 
the  State  of  Alabama,  for  the  use  of  the  bondholders  of  the 
Alabama  and  Chattanooga  Railroad  Company,  against  William 
Kidd  ;  and  was  commenced  on  the  27th  February,  1882,  The 
defendant  pleaded  not  guilty,  and  adverse  possession  for  more 
than  ten  years ;  and  the  cause  was  tried  on  issue  joined  on 
these  pleas,  after  the  court  had  overruled  a  motion  by  plaintiffs 
to  strike  the  pleas  from  the  file. 

It  was  admitted  on  the  trial,  as  appears  from  the  bill  of  ex- 
ceptions, that  the  laud  sued  for  was  situated  in  said  county, 
between  six  and  fifteen  miles  from  the  track  of  the  North-east 
and  South-west  railroad,  to  whose  rights  and  property  the 
Alabama  and  Chattanooga  Railroad  Company  succeeded  ;  and 
the  plaintiffs  adduced  documentary  proof  of  their  title  to  said 
railroad  lands,  consisting  of  the  several  acts  of  Congress  grant- 
ing the  lands  to  the  State,  the  charters  of  the  several  railroad 
companies,  the  Debt  Settlement  Act  approved  February  23d, 
1876,  and  the  deed  of  trust  executed   to   plaintiffs   under  its 
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provisions.  Among  this  documentary  evidence  was  a  tran- 
script from  the  records  of  the  General  Land-Office  at  Washing- 
ton, certified  by  W.  Druinmond  as  commissioner,  to  which  was 
appended  "a  copy  of  the  exemplification  of  the  approved  list 
of  lands  ;"  which  copy  was  excluded  as  evidence  by  the  court, 
on  motion  of  the  defendant,  "on  the  single  ground  that  the 
certificate  of  said  Drummond  was  fatally  defective  and  insuffi- 
cient, in  not  definitely  specifying  and  identifying  what  was 
meant  or  embraced  by  the  words  'annexed  copy.'  *'  To  this 
ruling  an  exception  was  reserved  by  the  plaintiffs,  and  the}^ 
now  assign  it  as  error  ;  but  the  facts  relating  to  it  can  not  be 
stated  by  the  reporter,  as  the  paper  is  nowhere  copied  in  the 
transcript,  and  the  original,  which  was  sent  to  this  court  for 
inspection,  has  been  withdrawn. 

"The  defendant  introduced  evidence  tending  to  show  that, 
at  the  beginning  of  the  late  war,  he  was  a  slave,  the  property 
of  James  Kidd  ;  that  said  Kidd  entered  on  said  land  in  1861, 
1862,  or  1863,  improv^ed,  cleared  and  cultivated  it,  built  houses, 
and  occupied  the  same  until,  after  the  close  of  the  war,  in  the 
latter  part  of  1865,  or  the  early  part  of  1866,  when  he  verbally 
gave  said  land  to  the  defendant,  who  thereupon  continued  to 
possess,  cultivate  and  improve  said  lands  until  the  present  time, 
except  that,  about  the  latter  part  of  the  year  1878,  he  removed 
from  the  land  to  an  adjoining  tract,  which  was  public  land,  to 
acquire  it  as  a  homestead  ;  and  after  said  removal,  defendant 
continued  to  cultivate  and  use  said  land  as  he  had  done  before." 
The  plaintiffs  proved  by  E.  A.  Crandall  that,  during  the  sum- 
mer of  the  year  1878,  acting  as  agent  for  the  plaintiffs,  he  in- 
formed the  defendant  that  the  land  belonged  to  them,  and 
that  he  must  either  pay  rent  or  remove  ;  and  that  defendant 
thereupon  promised  to  pay  rent.  The  defendant,  testifying  as 
a  witness  for  himself,  denied  that  he  had  ever  made  any  such 
promise.  On  this  evidence,  the  court  gave  several  charges 
asked  by  the  defendant,  and  among  them  the  charge  copied  in 
the  opinion  of  the  court ;  exceptions  being  duly  reserved  b}' 
the  plaintiffs  to  each  charge  as  given. 

The  overruling  of  the  motion  to  strike  the  pleas  from  the 
file,  the  exclusion  of  the  evidence  objected  to,  and  the  several 
charges  given,  are  now  assigned  as  error. 

S.  F.  Rice,  for  appellants. 

Heflin,  Bowdon  &  Knox,  contra. 

STONE,  C.  J. — The  second  charge  given  at  the  instance  of 
defendant  is  in  the  following  language :  "If  the  jury  believe, 
from  the  evidence,  that  defendant  went  into  possession    of  the 
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lands  in  controversy  in  1867,  or  1868,  under  a  gift  from  James 
Kidd,  and  that  he  has  been  in  the  open,  notorious,  actual  pos- 
session of  said  land  continuously  ever  since  he  so  went  into 
possession  thereof,  claiming  them  as  liis  own,  and  paying  rents 
to  no  one,  then  they  may  look  to  such  fact,  in  connection  with 
all  the  other  evidence  in  the  case,  in  order  to  determine 
whether  defendant  agreed  to  pay  rent  to  plaintiff,"  The  mean- 
ing of  this  charge  is,  that  the  long  continued  possession  of  the 
land,  which  defendant  had  held  in  his  own  asserted  right,  and 
free  of  rent,  was  itself  a  circumstance  which  the  jury  could 
consider,  in  determining  whether  or  not  Kidd  promised  Cran- 
dall  to  pay  rent.  As  a  fact,  such  possession  could  not  tend  to 
prove,  either  that  Kidd  promised,  or  that  he  did  not  promise, 
to  pay  rent.  Proof  of  such  possession,  if  the  only  issue  had 
been  whether  or  not  the  defendant  promised  to  pay  rent,  would 
have  been  irrelevant  and  illegal.  It  would  have  been  only  an 
attempt  to  prove  he  had  not  made  such  promise,  by  showing 
it  was  not  reasonable  or  likely  he  would  have  done  so,  under 
the  circumstances.  This  he  would  not  have  been  allowed  to 
prove.— J/,  cfe  W.  P.  R.  R.  Co.  v.  Edmmids,  41  Ala.  667, 
677 ;  Tanner  v.  L.  d;  N.  R.  R.  Co.,  60  Ala.  621,  643.  The 
proof  not  being  legal  evidence  on  such  issue,  it  was  error  to 
instruct  the  jury  to  consider  it  in  determining  this  disputed 
question.  Charges  should  present  legal  propositions  growing 
out  of  the  testimony,  and  should  avoid  every  appearance  of 
being  an  argument. 

The  alleged  transcript  from  the  General  Land. Office  was  not 
sufficiently  attached  nor  identified  by  the  commissioner's  cer- 
tificate, to  let  it  in  as  evidence. — Herndon  v.  Givens,  16  Ala. 
261 ;  Susquehanna  R.  R.  Co.  v.  Quick,  68  Penn.  St.  189 ; 
Whar.  Ev.  §  824. 

We  need  not  consider  the  motion  made  to  reject  defendant's 
pleas.  The  plea  of  not  guilty  was  an  admission  of  defendant's 
possession,  which  is  equivalent  to  the  consent  rule. 

Reversed  and  remanded. 

Appellant  has  leave  to  withdraw  the  original  document,  cer- 
tified up  for  our  inspection. 
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Shealy  &  Finn  v.  Edwards. 

Trespass  for  taking  Goods  under  Attachment. 

1.  Presumption  as  to  possession  of  notes,  and  failure  to  produce. — When 
the  purchasers  of  a  stock  of  goods  give  their  notes  for  the  agreed  prit^e, 
and  the  validity  of  the  sale  is  afterwards  impeached  by  creditors  of  the 
vendor,  the  failure  of  the  purchasers  to  produce  the  notes  on  the  trial 
of  the  issue  is  not  "ground  for  an  unfavorable  presumption  against  the 
validity  of  the  sale." 

2.  Fraudulent  sale  of  goods;  offer  to  rescind,  by  purchaser. — When  a  sale 
of  goods  is  made  with  a  fraucluient  intent  on  the  part  of  an  insolvent 
debtor,  the  purchaser  not  participating  in  the  fraud,  and  having  no  no- 
tice of  such  intent,  actual  or  constructive,  until  after  the  contract  is 
complete,  he  acquires  a  good  title  by  his  purchase,  and  is  not  required 
to  offer  to  rescind  on  discovery  of  the  fraud. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon,  Leroi'  F.  Box, 

This  action  was  brought  by  Shealy  &  Finn,  suing  as  part- 
ners, against  Joseph  A.  Edwards,  Joseph  Hardie  and  others, 
to  recover  damages  for  an  alleged  trespass  in  the  seizure  and 
sale  of  a  stock  of  goods;  and  was  commenced  on  the  19th  of 
January,  1882,  The  defendants  jointly  pleaded  not  guilty,  in 
short  by  consent ;  and  said  Edwards  justified  the  seizure  of  the 
goods  by  him,  as  sheriff,  under  the  levy  of  an  attachment  in 
favor  of  said  Hardie  against  Terrell  &  Vincent,  from  whom 
the  plaintiffs  claimed  by  purchase,  averring  that  the  goods 
were  subject  to  the  process.  Issue  was  joined  on  both  of  these 
pleas,  and  the  trial  resulted  in  a  verdict  and  judgment  for  the 
defendants. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiffs 
proved  their  purchase  of  the  stock  of  goods  from  said  Terrell 
&  Vincent,  and  offered  "evidence  tending  to  show  that,  if  said 
Terrell  &  Vincent  intended  by  said  sale  to  hinder,  delay  or  de- 
fraud their  creditors,  they  (plaintiffs)  had  no  knowledge  or 
suspicion  of  it,  and  did  not  know,  at  the  time  they  were  mak- 
ing the  trade,  any  fact  or  circumstance  which  caused  them  to 
suspect  any  such  intent  on  the  part  of  said  Terrell  &  Vincent, 
and  had  no  knowledge  of  said  Terrell  &  Vincent's  indebtedness 
to  Hardie  &  Co.  or  any  one  else.  But  there  was,  also,  evidence 
tending  to  show  that,  at  and  previous  to  the  time  of  said  sale, 
said  Shealy  &,  Finn  had  knowledge  of  facts  and  circumstances 
calculated  to  excite  suspicion  ;  that  the  sale  was  not  open  and 
public,  and  was  not  in  the  ordinary  mode   of  doing  such  busi- 

VOL.  LXXVIII. 


1884.]  OF  ALABAMA.  177 

[Shealy  &  Finn  v.  Edwards.] 

ness."  The  bill  of  exceptions  purports  to  set  out  "all  that  the 
evidence  tended  to  prove,"  and  states,  among  other  things,  that 
the  defendants  offered  evidence  tending  to  prove  that  Terrell 
&  Vincent  v^^ere  insolvent  at  the  time  when  they  sold  their 
stock  of  goods  to  plaintiffs  ;  "that  said  goods  were  sold  by 
them  for  the  purpose  of  hindering,  delaying  and  defrauding 
their  creditors  ;  and  that  plaintiffs  knew  of  this  intention  on 
their  part,  or  might  have  known  of  it,  if  they  had  acted  M'ith 
reasonable  diligence  when  put  on  inquiry.  Qne  Baker,  a  wit- 
ness for  defendants,  who  had  been  in  the  employment  of  said 
Terrell  &  Vincent  as  their  book-keeper,  testified  to  their  em- 
barrassed condition  at  the  time  of  the  sale  to  plaintiffs,  and 
their  efforts  to  borrow  money ;  and  he  stated  that,  in  a  private 
intei-view  with  them  at  his  house,  he  told  them  he  could  let 
them  have  $1,500.  "Plaintiffs  asked  said  witness,  on  cross- 
examination,  where  he  got  the  money  ;  to  which  question  de- 
fendants objected,  and  the  court  sustained  the  objection  ;  to 
which  plaintiffs  excepted.  Plaintiffs  then  proposed  to  ask  said 
witness  questions,"  the  answers  to  which,  as  they  insisted,  would 
show  that  he  did  not  have  the  amount  of  $1,500,  nor  any 
means  of  securing  it ;"  and  they  duly  excepted  to  the  refusal 
of  the  court  to  permit  these  questions  to  be  asked. 

By  the  terms  of  the  contract  between  said  Terrell  &  Vincent 
and  plaintiffs,  according  to  the  testimony  of  plaintiffs'  wit- 
nesses, the  agreed  price  of  the  goods  was  $2,750,  for  which 
plaintiffs  executed  their  three  notes,  two  for  $1,000  each,  and 
one  for  $750,  dated  the  9th  December,  1881,  the  day  of  the 
sale,  and  payable  on  the  1st  December,  1882.  "Said  Shealy 
and  Finn  each  testified,  that  said  notes  had  not  been  paid,  nor 
had  he  seen  them  since  the  9th,  10th,  and  11th  December, 
1881.  The  notes  were  not  produced  by  plaintiffs  on  the  trial, 
nor  their  absence  accounted  for  in  any  other  way  than  by  said 
Terrell  testifying,  as  a  witness  for  the  plaintiffs,  that  he  deliv- 
ered one  of  said  notes  to  IVCiss  Malinda  Vincent,  who  was  a 
sister  of  his  partner,  on  Saturday  morning,  the  10th  December, 
1881,  and  that  said  Vincent  carried  the  other  two  to  his  father, 
for  the  purpose  of  delivering  them  to  him,  and  he  had  not 
seen  either  of  said  notes  since ;  and  said  Vincent  testified,  for 
plaintiffs,  that  he  delivered  the  notes  to  his  father,  on  said  Sat- 
urday or  the  next,  at  his  house  several  miles  distant  from  Tal- 
ladega ;  that  nothing  was  said  about  the  notes  at  the  time,  as 
he  remembered,  by  himself  or  his  father,  and  that  he  had  not 
seen  either  of  said  notes  since.  The  defendants  introduced, 
also,  evidence  tending  to  prove  that  said  Shealy,  a  few  days 
after  said  sale,  told  one  Clark,  who  was  introduced  as  a  witness 
by  defendants,  that  one  of  said  notes  was  payable  to  Mrs.  Ter- 
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rell,  one  to  Miss  Vincent,  and  the  third  to  some  other  person, 
but  none  of  them  was  payable  to  Terrell  &  Vincent." 

The  court  gave  numerous  charges  at  the  request  of  the  de- 
fendants, and  among  them  the  following:  (7.)  "In  a  suit  be- 
tween an  attaching  creditor  of  an  insolvent  debtor  and  a  pur- 
chaser from  such  delator,  the  failure  or  omission  to  produce  in 
evidence  the  promissory  notes,  wliich  it  is  alleged  were  given 
for  the  purchase-money,  is  ground  for  an  unfavorable  presump- 
tion as  to  whether  the  contract  is  valid  or  invalid  as  to  cred- 
itors." (19.)  "If  Terrell  &  Vincent  made  a  contract  for  the 
sale  of  their  entire  stock  of  goods  to  Shealy  &  Finn,  and  were 
at  the  time  insolvent,  or  in  failing  circumstances,  and  made  the 
contract  with  intent  to  hinder,  delay  or  defraud  any  of  their 
creditors;  and  if  the  defendant  Hardie  was  one  of  their 
creditors  at  the  time ;  and  if  Shealy  &  Finn  gave  their  notes 
for  a  part  of  the  purchase-money,  and,  before  the  payment  of 
said  notes,  or  any  part  of  the  purchase-money,  and  before  the 
contract  was  iinall}^  completed,  discovered,  or  had  reasonable 
grounds  to  believe,  that  the  contract  of  sale  "was  made  by  said 
Terrell  &  Vincent  with  the  intent  to  hinder,  delay  or  defraud 
their  creditors ;  and  if  they  did  not  offer  to  rescind  the  con- 
tract, or  to  take  back  their  notes ;  then  the  jury  may  well  con- 
sider the  same,  in  connection  with  the  other  evidence  in  the 
^  cause,  in  determining  whether  tliey  aided  or  participated  in 
such  unlawful  intent;  and  if  they  did  participate  or  aid  therein, 
the  contract  of  sale  is  void  and  of  no  effect  against  Hardie, 
and  the  jury  should  find  a  verdict  accordingly."  The  plaintiffs 
excepted  to  each  of  these  charges  as  given,  and  they  now 
assign  them  as  error,  together  with  the  rulings  of  the  court  on 
the  evidence. 

Heflin,  Bowdon  &  Knox,  for  appellants. 

Brooks  &  Roy,  contra. 

STONE,  C.  J. — This  is  the  third  appeal  in  this  cause. — See 
Shealy  c&  Mnn  v.  EdiKards^  73  Ala.  175;  s.  c,  75  Ala.  411. 

The  question  on  whicli  this  case  hinged,  in  the  last  two  trials 
in  the  Circuit  Court,  was  fraud  vet  non  in  the  alleged  sale  of  a 
stock  of  goods  by  Terrell  &  Vincent  to  Shealy  &  Finn. 
Almost  every  phase  of  this  question  has  been  heretofore  con- 
sidered in  this  court. — Borland  v.  Mayo,  8  Ala.  104 ;  Cravh 
ford  V.  Kirksey,  55  Ala.  282 ;  Ilulhard  v.  Allen,  59  Ala.  283 ; 
Harrell  v.  Mitchell,  61  Ala.  270 ;  Thames  v.  Remhert,  63  Ala. 
561 ;  Lehman,  Durr  &  Co.  v.  Kelly,  68  Ala.  192 ;  Zevy  v. 
Williams,  at  the  present  term.  It  would  seem  to  be  a  waste 
of  time  to  repeat  what  we  have  so  often  declared,  and  we  will 
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not  attempt  it.  In  charging  the  jnry,  the  Circuit  Court,  in  all 
respects  save  those  after  noticed,  pursued  the  former  rulings  of 
this  court. 

Shealy  &  Finn  claimed  the  goods,  for  the  attachment  and 
seizure  of  which  they  brought  this  action  of  trespass,  under  an 
alleged  purchase  from  Terrell  &  Vincent.  The  purchase  was 
entirely  on  credit,  the  purchasers  giving  to  Terrell  &  Vincent 
their  notes  for  the  purchase-money.  Those  notes  are  not  pre- 
sumed to  have  remained  with  Shealy  &  Finn,  the  makers,  but 
the  presumption,  as  well  as  the  proof  is,  that  they  were  deliv- 
ered to  Terrell  &  Vincent.  They  are  still  with  them,  or  with 
their  transferrees,  so  far  as  this  record  informs  us.  They  were 
no  more  under  the  control  of  Shealy  &  Finn,  than  they  were 
under  tlie  control  of  defendants.  ]S[either  could  compel  their 
production,  except  by  subpa?na  duces  tecum.  Proof  had  been 
received  of  the  execution  of  the  notes,  and  their  several 
amounts;  and  from  the  charge  given,  we  must  suppose  this 
proof  was  made  without  the  production  of  the  notes.  In  the 
seventh  charge  asked  by  appellees  and  given,  the  Circuit  Court 
instructed  the  jury  that  the  failure  of  plaintiffs  to  produce 
these  notes  in  evidence  was  "ground  for  an  unfavorable  pre- 
sumption as  to  whether  the  contract  is  valid  or  invalid  as  to 
creditors."     In  this  the  Circuit  Court  erred. 

The  19th  charge  asked  and  given,  can  not  be  vindicated. 
The  hypothesis  of  that  charge  is,  that  the  sale  was  made  with 
fraudulent  intent  on  the  part  of  Terrell  &  Vincent,  but  Shealy 
&  Finn  had  no  notice  of  such  intent,  either  actual  or  construc- 
tive, until  after  the  contract  of  purchase  was  complete,  and  did 
not  participate  in  the  fraud.  If  the  jury  lind  these  to  be  the 
facts,  then  Shealy  ife  Finn  acquired  a  good  title  by  their  pur- 
chase, and  Ilardie  is  without  power  to  subject  the  merchandise 
to  the  payment  of  his  demand.  His  recourse,  if  any,  would 
be  to  intercept  and  condemn  the  unpaid  purchase-money. 
On  this  hypothesis,  there  was  no  duty  resting  on  Shealy  &  Finn 
to  offer  to  rescind  their  contract  of  purchase. 

The  Circuit  Court  did  not  err  in  disallowing  plaintiff's  ques- 
tion to  witness  Baker,  as  to  the  source  from  which  he  obtained 
the  sura  of  money  he  had  testified  he  had.  Whether  he  had 
such  sum,  or  whence  he  obtained  it,  were  inquiries  wholly 
foreign  and  immaterial  to  the  issue  before  the  jury. 

Reversed  and  remanded. 
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Heflin  &  Phillips  v.  Slay. 

Trover  and  Case  for  Conversion  of  Mare. 

1.  Mortgage  of  personal  properly;  right  of  possession. — A  mortgage  of 
personal  property  vests  in  the  mortgagee  a  defeasible  legal  title,  and, 
in  the  absence  of  a  stipulation  to  the  contrary,  a  right  of  immediate 
possession ;  but,  when  the  right  of  possession  until  default,  or  for  any 
definite  period,  is  reserved  to  the  mortgagor  by  express  stipulation,  or 
by  reasonable  implication,  he  has  an  interest  which  may  be  sold  under 
execution  against  him,  or  may  be  assigned  by  him  to  another. 

2.  Same;  when  mortgagee  may  maintain  trover. — When  the  mortgagor, 
being  in  possession  before  default,  and  having  the  right  of  i)ossession  un- 
der the  terms  of  the  mortgage,  sells  the  entire  property  to  another,  who 
has  notice,  either  actual  or  constructive,  of  the  mortgage,  the  purchaser 
acquires  only  the  interest  of  the  mortgagor,  and  holds  subject  to  the 
mortgage;  but  the  mortgagee,  while  he  may  maintain  a  bill  in  equity  to 
prevent  a  threatend  removal  of  the  property,  or  a  special  action  on  the 
case  for  the  injury  to  his  lien,  can  not  maintain  an  action  of  trover  be- 
fore default,  not  having  the  right  of  possession  until  then. 

3.  Registration  as  constrwtive  notice. — The  registration  of  a  mortgage 
operates  as  constructive  notice  to  all  purchasers  from  the  time  it  is  de- 
posited in  the  proper  office. 

4.  Admissihility  of  declarations  as  part  of  res  gesto". — The  declara- 
tions of  the  seller,  to  the  purchaser  of  personal  property,  at  the  time  of 
the  sale  and  delivery,  are  competent  evidence  on  the  principle  of  res' 
ge'stce. 

Appeal  from  Chambers  Circuit  Court. 

Tried  before  the  Hon.  Jas.  E.  Cobb. 

This  was  an  action  of  trover,  with  case  joined,  commenced 
by  the  appellants,  to  recover  the  value  of  a  mare  alleged  to 
have  been  converted  by  the  defendant.  The  plaintiffs  proved 
the  execution  of  two  mortgages  on  the  mare,  by  one  C.  C. 
Johnson,  one  bearing  date  April  24th  1883,  in  favor  of  plain- 
tiffs, and  due  October  Ist,  1883;  the  other  bearing  date  April 
7th,  1883,  in  favor  of  H.  J.  Simpson,  and  also  due  on  October 
Ist,  1883,  which  last  mortgage  was  duly  transferred  to  plain- 
tiffs, before  the  law-day  thereof.  Both  of  these  mortgages  were 
duly  recorded  in  Chambers  county.  It  was  shown  that,  after 
the  mortgages  were  recorded  in  Chambers  county,  but  before 
the  law-day  of  either  mortgage,  the  defendant  swapped  a  mule 
to  said  Johnson,  who  at  that  time  resided  in  Chambers  county, 
for  the  mare,  without  the  knowledge  or  consent  of  the  plain- 
tiffs, and  that  this  trade  took  place  in  Chambers  county.  The 
defendant,  while  on  the  stand  as  a  witness,  having  testilied  that 
he  swapped  a  mule  for  the  mare,  and  that  he  had  afterwards 
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traded  the  mare  for  another  mule,  to  one  Hardy,  was  asked, 
"  What  he  said  to  Hardy  about  the  mare  wliicli  he  was  trading 
to  him  ?"  To  this  question  tlie  plaintiffs  objected  ;  their  ob- 
jection was  overruled,  and  they  excepted.  The  defendant  then 
stated,  that  he  told  Hardy,  while  lie  was  making  the  trade  with 
him,  that  the  two  mortgages  mentioned  above  covered  the  mare, 
and  that  this  conversation  took  place  in  the  absence  of  plain- 
tiifs.  The  plaintiffs  then  moved  to  exclude  this  evidence, 
wliich  the  court  refused  to  do,  and  they  excepted.  This  wit- 
ness further  testified,  that  about  the  5th  of  October,  1883,  an 
agent  of  plaintiffs  made  a  demand  on  him  for  the  mare,  and 
was  informed  that  she  was  in  the  possession  of  Hardy,  who 
lived  in  Randolph  county.  It  was  shown  by  other  witnesses 
that  Hardy  was  in  possession  of  the  mare,  and  liad  made  no 
attempt  to  conceal  her. 

The  defendant  re(|uested  the  court  to  give  the  following 
written  charge,  which  the  court  gave,  and  the  plaintiff's  except- 
ed :  "H  the  jury  believe,  from  the  evidence,  that  Johnson  at- 
tempted to  pass  to  Slay  the  absolute  title  to  the  horse,  w'hen  he 
only  had  an  equity  of  redemption  under  a  mortgage,  then  he 
passed  to  Slay  only  such  title  as  he  had  in  the  property,  pro- 
vided that  Slay  w^as  charged  with  actual  or  constructive  notice 
of  the  existence  of  said  mortgage." 

The  plaintiffs  then  asked  the  court  to  give  the  following 
written  charges,  which  the  court  refused  to  give,  and  they  ex- 
cepted :  (1)  "  That  the  tiling  and  recording  of  said  mortgages 
in  the  probate  office  of  Chambers  county  made  them  notice  to 
all  persons,  from  the  date  of  said  filing  in  said  office ;  and  that 
after  such  time,  and  while  said  mortgages  were  unpaid,  no  per- 
son dealing  with  the  mortgagor,  Johnson,  in  regard  to  the 
property  included  in  said  mortgages,  without  the  consent  of 
the  mortgagees,  could  be  held  and  deemed  an  innocent  purcha- 
ser," (2)  "A  stipulation  in  a  mortgage  of  personal  property, 
that  the  mortgagor  shall  remain  in  possession  until  breach  of 
condition,  is  personal  to  the  mortgagor,  and  can  not  be  assigned 
or  transferred.  The  mortgagee  may  bring  trover  against  the 
purchaser  from  the  mortgagor  before  breach  of  condition." 

The  charge  given,  and  the  refusal  ot  the  charges  asked,  are 
now  assigned  as  error. 

DowDELL  &  Denson,  for  appellant. — The  error  of  the  court 
in  refusing  the  first  written  charge  is  plain. — Code  of  1876, 
§  2153.  A  stipulation  in  a  mortgage  of  personal  property,  that 
the  mortgagor  shall  remain  in  possession  until  breach  of  condi- 
tion, is  personal  to  the  mortgagor,  and  can  not  be  assigned  or 
transferred.  The  mortgagee  may  bring  trover,  before  breach 
of  the  condition,  against  the  purchaser  from  the  mortgagor. 
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This  charge  is  copied,  word  for  word,  from  Hilliard  on  Torts, 
(4th  Ed.).  615,  §  6;  Jones  on  Chattel  Mortgages,  §  460;  Mc- 
Leod  V.  Bernhold,  32  Ark.  671 ;  White  v.  Phelps,  12  N.  II. 
382 ;  Bellune  v.  Wallace,  2  Rich.  80 ;  Springs  v.  Camp,  2 
Speer,  341. 

John  S.  Jemison,  contra.     (No  brief  on  file). 

CLOPTON,  J. — A  mortgage  of  personal  property  vests  in 
the  mortgagee  a  defeasible  legal  title,  and  confers,  in  the  ab- 
sence of  contrary  provisions,  a  right  to  immediate  possession. 
The  mortgagor,  if  possession  remains  with  him,  is  a  bailee, 
having  an  interest  in  the  property — a  right  to  perform  the  ap- 
pointed condition,  and  defeat  the  title.  An  express  stipula- 
tion, or  its  equivalent  in  respect  to  possession,  determines  the 
rights  of  the  parties.  If  the  mortgage  contains  a  restrictive 
stipulation,  or  inconsistent  reservation,  or  expresses  conditions, 
from  which  a  reasonable  implication  arises  that  the  mortgagee's 
right  to  possession,  as  incidental  to  his  right  of  property,  is 
postponed  until  default,  or  for  any  definite  period,  the  right  to 
possession  until  the  expiration  of  the  specified  period  is  in  the 
mortgagor.  In  such  case,  the  mortgagee's  right  of  possession 
is  in  its  nature  reversionary. — Boswell  v.  Carlisle,  70  Ala.  244  ; 
McMillan  v.  Otis,  74  Ala.  560. 

We  can  not  assent  to  the  proposition,  insisted  on  by  counsel, 
that  a  stipulation  in  a  mortgage,  that  the  mortgagor  shall  re- 
main in  possession  until  breach  of  condition,  is  personal  to  the 
mortgagor,  and  can  not  be  assigned  or  transferred ;  and,  if 
assigned  or  transferred,  that  the  mortgagee  may  bring  trover, 
before  breach  of  condition,  against  the  purchaser  from  the 
mortgagor.  There  are  respectable  authorities  wliich  support 
the  rule  as  stated,  where  the  mortgagor  has  disposed  of  the 
property  in  exclusion  of  the  mortgagee's  rights;  but  it  disre- 
gards the  nature  and  character  of  the  interest  of  the  mortgagor 
in  the  yjroperty,  and  is  inapplicable  where  the  distinctions  be- 
tween forms  of  action  are  preserved.  Notwithstanding  a  defea- 
sible legal  title  is  vested  in  the  mortgagee,  as  to  all  other  per- 
sons the  mortgagor  is  considered  the  owner.  He  has  a  substan- 
tial and  valuable  interest  in  the  mortgaged  property — an  equity 
of  redemption — and  with  a  stipulation  for  possession,  has  a 
right  to  the  usufruct  during  the  stipulated  time.  His  inter- 
est IS  of  such  assignable  character,  that  it  may  be  levied  on  and 
sold  under  execution  at  law  ;  and  the  purchaser  acquires  all  the 
interest  and  rights  of  the  mortgagor — the  right  to  redeem,  and 
to  possession  and  use,  until  the  mortgagee  is,  b}^  the  terms  of 
the  contract,  entitled  to  possession. — Harhinson  v.  Harrell, 
19  Ala.  753 ;  Code,  §  3209.  Where,  by  the  conditions  of  the 
Vol.  Lxxvm. 
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mortgage,  the  mortgagor  has  the  right  to  remain  in  possession 
until  default,  the  mortgagee  has  no  authority  to  interfere,  and 
is  liable  if  he  interrupts  the  mortgagor's  intermediate  posses- 
sion. Before  condition  broken,  a  mortgagor,  in  possession  of 
personal  property  covered  by  the  mortgage,  having  the  right 
to  possession,  has  an  interest  which  is  the  subject  of  sale  and 
assignment,  if  there  are  no  terms  in  the  n)ortgage  restraining 
his  power  of  control  and  disposition. — Douqhten  v.  Gray, 
2  Stockt.  323  ;  Dalrj  v.  Proctz,  20  Minn.  411  ;  Paulling  v. 
Barron,  32  Ala.  9 ;  1  Schoul.  on  Per.  Prop.  §  431  ;  Jones  on 
Chat.  Mort.  §  454.  But  the  mortgagor  must  use,  control  and 
dispose  of  the  property,  in  subordination  to,  and  in  recognition 
of  the  claim  of  the  mortgagee.  lie  can  not  assume  to  dispose 
of  it  as  his  own  ;  and  a  sale  of  the  entire  property  is  in  exclu- 
sion of  the  mortgagee's  rights,  and  is  a  conversion.  A  pur- 
chaser with  notice,  actual  or  constructive,  acquires  no  greater 
or  higher  interest  than  the  mortgagor  can  transfer ;  and  takes 
the  property  subject  to  the  incumbrance  of  the  mortgage. 
Such  disposition  of  the  property  is  an  invasion  of  the  rights  of 
the  mortgagee,  for  which  he  has  a  right  of  action. 

To  support  the  action  of  trover,  the  plaintiff  must  have,  not 
only  a  general  or  special  property  in.the  chattels,  but  also  actual 
or  constructive  possession,  or  the  right  to  immediate  posses- 
sion, at  the  time  of  the  conversion. — Nations  v.  Hawkins,  11 
Ala.  859.  The  right  to  possession  in  the  future,  whether  de- 
terminate, or  contingent  on  the  happening  of  some  event,  or 
the  default  or  omission  of  another  in  possession,  is  not  suf- 
ficient. It  may  be  conceded  that  the  general  owner  has  a  con- 
structive possession  against  his  bailee,  which  will  enable  him  to 
maintain  trover  for  a  conversion  by  the  bailee  during  the  term 
of  the  bailment. — Atkinson  v.  Jones,  72  Ala.  248;  Nelson  v. 
Bondurant,  26  Ala.  341.  This  rests  on  the  principle,  that  the 
wrongful  act  terminates  the  bailment,  and  the  general  owner 
has  the  right  to  resume  the  immediate  possession ;  in  other 
words,  the  interest  of  the  wrong-doer  is  determined,  and  the 
possession,  in  legal  contemplation,  reverts  to  the  general  owner. 
But,  where  the  owner  has,  by  agreement,  transferred  to  another 
the  exclusive  right  of  use  and  possession,  and  retains  in  himself 
a  right  to  possession  in  reversion  only,  trover  is  not  the  appro- 
priate remedy  for  a  conversion  committed  before  the  event 
happens,  or  the  period  arrives,  which  confers  on  him  the  right 
to  immediate  possession. — 2  Green,  on  Ev.  §  615 ;  Nelson  v. 
Bondurant,  supra. 

The  title  of  the  plaintiffs  is  that  of  mortgagees :  and  by  the 
terms  of  the  mortgages,  the  mortgagor  had  the  right  to  the  use 
and  possession  until  default.  There  are  no  provisions  in  the 
mortgages,  reserving  to  the  mortgagees  the  right  and  authority 
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to  take  possession  on  the  commission  of  any  wrongful  act  by 
the  mortgagor,  or  on  the  happening  of  any  event,  other  than 
default  in  payment  at  the  law-day.  In  Boswell  v.  Carlisle, 
supra,  it  was  held  :  "  If  there  is  a  stipulation,  or  a  reservation, 
directly  expressed  in  the  mortgage,  or  matter  of  just  and 
reasonable  implication  from  its  terms  and  conditions,  that  for 
a  particular  period  the  mortgagor  shall  remain  in  possession, 
during  that  period,  and  while  possession  continues  in  the  mort- 
gagor, for  a  wrong  and  injury  to  the  chattels,  however  it  may 
affect  the  title  of  the  mortgagee,  and  his  reversionary  right  to 
the  possession,  trespass  is  not  the  appropriate  remedy  ;"  on  the 
ground  that  the  mortgagee  had  neither  actual  nor  constructive 
possession.  The  interest  of  the  mortgagor  is  not  determined 
by  a  sale  of  the  property,  but  passes  by  transfer  to  another ; 
and  the  effect  of  the  sale  is  not  to  displace  or  destroy  the  lien 
of  the  mortgage.  If  his  rights  are  endangered  by  a  threatened 
or  apprehended  removal  of  the  property  beyond  the  reach  of 
the  mortgagee,  a  court  of  equity  will  interfere,  before  the  law- 
day  of  the  mortgage,  and  prevent  its  removal,  for  the  reason 
that  he  can  not  proceed  at  law. —  Walker  v.  Radford,  67  Ala. 
446.  A  sale  of  the  entire  property  by  the  mortgagor,  without 
paying  the  mortgage  debt,  is  tortious,  and  if  it  operates  an  in- 
jury, to  the  mortgagee's  reversionary  right  of  possession,  or  to 
his  lien,  a  special  action  on  the  case  is  the  appropriate  remedy, 
Arthur  v.  Gayle,  38  Ala.  259  ;  Piclcett  v.  Pope,  74  Ala.  122. 

The  statute  makes  the  registration  of  a  mortgage  constructive 
notice,  conclusive  on  all  persons  claiming  from  the  mortgagor, 
by  a  purchase  or  other  acquisition  of  the  property,  subsequent 
to  the  recording  of  the  mortgage. — Daniel  v.  Sorrels,  9  Ala. 
436  ;  Ghnon  v.  Davis,  36  Ala.  589.  A  deposit  of  the  mort- 
gage in  the  proper  office  for  registration  is  equivalent  to 
recording  it,  and  is  notice  from  the  time  of  deposit. — Duhose 
V.  Young,  10  Ala.  365.  No  person  dealing  with  the  mortga- 
gor in  respect  to  mortgaged  property,  without  the  consent  of 
the  mortgagee,  and  having  actual  or  constructive  notice  of  the 
mortgage,  can  be  deemed  an  innocent  purchaser. — Steele  v.  Ad- 
ams, 21  Ala.  534. 

The  declarations  of  the  defendant  to  Hardy,  at  the  time  of 
the  sale  to  him,  were  properly  admitted ;  being  parts  of  the 
res  gestcB  of  parting  with  the  possession  of  the  property. 
Sanders  v.  Knox,  57  Ala.  81. 

For  the  error  in  refusing  the  ffrst  charge  asked  by  plaintiffs, 
in  respect  to  the  effect  of  registration  as  notice,  the  judgment 
18  reversed,  and  cause  remanded. 
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Adeiiiolt  V.  Embry. 

Action  on  Common  Money  Counts. 

1.  Anplicalion  of  payment. — When  a  tenant,  being  indebted  to  liis 
landloru  for  rent  and  advances,  delivers  cotton  in  general  payment, 
not  directing  tlie  application  of  tlie  proceeds,  he  loses  the  right  to  make 
a  snbseiinent  application,  and  the  landlord  may  appropriate  the  pro- 
ceeds to  eitlu'r  portion  of  the  debt. 

2.  When  title  pasaes  hij  delivery. — On  a  contract  for  the  sale  of  chat- 
tels, when  there  is  an  agreement  tiiat  they  shall  be  count'^d,  weighed, 
measured,  or  separated  from  a  larger  bulk,  before  dominion  over  them 
is  turned  over  to  the  purchaser,  the  sale  is  not  complete,  and  the  title 
does  not  pass,  until  the  count,  weighing,  measurement,  or  separation 
takes  i)lace  ;  but  a  sale  may  be  coiuplete  without  these  formalities,  and 
even  without  an  agreement  as  to  the  price,  when  such  is  the  under- 
standing or  agreement  of  the  parties,  and  it  is  consummated  by  deliver}'. 

Appeal  from  the  Circuit  Court  of  St.  Clair. 

Tried  before  the  Hon.  Lkkoy  F.  Box. 

This  action  was  brought  by  Jaines  Etnbry,  against  David  A. 
Aderholt,  to  recover  the  proceeds  of  sale  of  four  bales  of 
cotton,  which  the  defendant  had  bought  from  one  Frank  A¥ard, 
and  which  the  plaintiff  claimed  as  the  landlord  of  said  Ward  ; 
and  was  commenced  on  the  11th  February,  1884.  The  com- 
plaint contained  only  the  common  money  counts,  and  the  only 
plea  was  the  general  issue,  "  in  short  by  consent,  with  leave  to 
give  in  evidence  any  matter  that  might  be  specially  pleaded." 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  plaintiff 
thus  testified  as  a  witness  for  himself:  "Plaintiff  rented  a 
farm  in  said  county,  for  the  year  1883,  to  one  Frank  Ward, 
who  was  to  pay  him,  as  rent,  six  bales  of  cotton,  each  weighing 
500  lbs. ;  and  he  also  advanced  to  said  Ward  corn,  fodder  and 
provisions,  to  the  amount  of  $161.70,  and  took  his  note  for 
$218.47,  in  which  was  included  a  debt  of  about  $57  paid  by 
him  for  said  Ward.  In  the  fall  of  the  year  1883,  after  Ward 
had  removed  a  part  of  the  cotton  to  Watson's  gin,  plaintiff  no- 
tified him  not  to  remove  any  more  of  the  crop  until  his  rent 
and  advances  were  paid.  Under  the  contract,  the  rents  were 
to  be  delivered  on  the  rented  premises.  Afterwards,  about  the 
last  of  November,  or  lirst  of  December,  plaintiff  went  to  see 
Ward,  having  been  informed  by  his  wife  that  Ward  wanted  to 
see  hiiTi  about  the  cotton,  when  Ward  said  yes— that  he  wanted 
something  done  with  the  cotton  ;  that  the  cotton-house  was 
full,  and  he  wanted  room  ;  that  he  wanted  to  pay  the  rent,  but 
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was  not  able  to  buy  the  bagging  and  ties.  Plaintiff  told  him 
to  carry  the  cotton  to  Coleman's  gin,  and  he  would  accept  a 
delivery  there ;  that  the  cotton  would  be  as  convenient  to  him 
there  as  on  the  premises,  and  that  he  would  furnish  the  bagging 
and  ties.  Ward  agreed  to  deliver  the  cotton  that  was  in  the 
house  and  in  the  fence-corners,  at  Coleman's  gin,  and  plaintiff 
agreed  to  furnish  the  bagging  and  ties  for  it.  Afterwards, 
Ward  hauled  the  cotton  to  Coleman's  gin,  and  plaintiff  fur- 
nished and  delivered  the  bagging  and  ties.  Ward  said  there 
was  about  six  bales  of  the  cotton,  but  plaintiff  told  him  that, 
in  his  opinion,  there  was  not  more  than  live.  Plaintiff  and  his 
wife  were  married  in  1842,  and  have  been  living  together  ever 
since.  His  wife  acquired  the  land  on  which  the  cotton  was 
grown  in  1874,  from  the  estate  of  her  father,  who  died  in  St. 
Clair  county  in  the  year  1873.  At  the  time  plaintiff  told 
Ward  to  carry  the  cotton  to  Coleman's  gin,  neither  he  nor  Ward 
knew  how  much  cotton  there  was  in  the  house  and  fence- 
corners;  it  had  not  been  weighed  or  measured,  and  no  price 
had  been  agreed  on  between  them.  He  never  saw  Ward  after- 
wards, or  talked  with  him  about  the  cotton  or  the  sale  thereof. 
After  the  cotton  was  baled,  and  while  it  was  at  the  gin,  Cole- 
man pointed  out  live  bales  to  him,  and  said,  "  There  is  yout 
cotton',''''  but  Ward  was  not  present  at  the. time.  Plaintiff 
testified  also,  on  cross-examination,  that  the  land  on  which  the 
cotton  was  grown  belonged  to  his  wife ;  and  the  note  for  the 
rent,  which  was  produced,  was  payable  to  her ;  and  plaintiff 
stated,  in  answer  to  questions,  that  it  belonged  to  her.  There- 
upon, defendant  moved  the  court  to  exclude  from  the  jury  all 
that  plaintiff"  had  testified  about  the  cotton  being  his  property, 
and  that  Ward  was  indebted  to  him  on  account  of  said  rents ; 
which  motion  the  court  overruled,  and  the  defendant  ex- 
cepted." 

"  Plaintiff  stated,  also,  that  he  got  only  one  of  the  five  bales 
of  cotton  ginned  at  Coleman's,  one  of  the  three  bales  ginned 
at  Watson's,  and  three  ginned  at  Knox',  making  in  all  five 
bales  received  on  said  contract  for  rent,  and  for  advances,  and 
for  picking  and  saving  cotton ;  that  the  bale  ginned  at  Cole- 
man's was  worth  eight  cents  per  pound,  and  the  others  not 
more  than  six  cents ;  and  that  he  had  never  credited  the 
amount  received,  or  any  other  amount,  on  said  note,  though 
he  had  credited  the  amount  on  a  statement  of  his  account  in 
a  book.  One  Knox  testified,  that  while  he  was  at  Coleman's 
gin,  soon  after  Christmas,  Ward  pointed  out  five  bales  of 
cotton,  and  said,  ''There  is  some  cotton  I  have  let  Embry  have^ 
and  if  he  comes  over  here,  tell  him  to  take  it  and  credit  it  on 
the  rent  note  f^  but,  before  witness  saw  Embry,  Ward  had 
removed  the  cotton.  One  Morris,  who  was  the  watchman  at 
Vol.  Lxxvm. 


1884.]  OF  ALABAMA.  187 

[Aderholt  v.  Embr}'.] 

Coleman's  gin,  testilied  tliat,  after  dark,  on  the  evening  of 
January  lltli,  1884,  Ward  came  to  the  gin  with  a  wagon,  and 
carried  off  the  five  bales  of  cotton;  and  that  Coleman,  when 
informed  of  the  fact  by  witness,  said  that  Ward  had  brought 
it  there,  and  that  he  had  a  right  to  take  it  away.  Coleman 
testilied,  that  Mdien  plaintiff  told  him  not  to  let  any  one  remove 
the  cotton,  he  replied,  that  Ward  had  brought  it  there,  and  he 
had  no  way  to  prevent  him  from  taking  it  away  ;  that  Ward 
afterwards  told  him  not  to  let  the  cotton  be  removed,  but  to 
let  plaintiff  have  it,  if  he  would  surrender  up  the  rent  note  ; 
that  after  this,  before  he  saw  plaintiff.  Ward  had  removed  the 
four  bales."  There  was  other  evidence,  showing  defendant's 
purchase  of  the  cotton  from  Ward,  and  his  subsequent  sale  of 
it  for  $161;  and  defendant  himself  testified,  that  he  had  no 
notice  of  plaintiff's  claim  to  the  cotton  when  he  bought  it. 

The  defendant  asked  the  following  charges  to  the  jury : 
(1.)  "  If  the  cotton  was  at  the  time,  a  part  in  the  house,  and 
a  part  in  the  fence  corners,  and  it  was  not  weighed  nor  meas- 
ured, nor  the  quantity  otherwise  ascertained ;  and  if  Ward 
told  him  he  wanted  something  done  with  the  cotton,  and 
plaintiff  told  him  to  take  it  to  Coleman's  gin  ;  and  if  nothing 
more  was  said,  and  no  price  was  agreed  on  between  the 
parties ;  that  would  not  amount  to  a  sale  of  the  cotton  by 
Ward  to  plaintiff,  and  plaintiff  would  not  be  entitled  to 
recover."  (2.)  "Ward  had  the  right,  if  he  owed  two  debts, 
to  have  payments  made  applied  to  either  debt ;  and  if  the 
jury  find  that  he  oi'dered  the  payment  applied  to  rent,  plaintiff 
would  not  have  the  right  to  apply  it  to  any  other  debt.''  (3.)  "If 
the  rent  contract  was  evidenced  by  a  promissory  note  payable 
to  plaintiff's  wife,  and  plaintiff  has  failed  to  show,  to  the  rea- 
sonable satisfaction  of  the  jury,  that  the  rents  belonged  to 
him ;  if  the  jury  Und  that  the  cotton  was  turned  over  to  pay 
rents,  then  plaintiff  can  not  recover  in  this  action."  (4.)  "  If 
the  jury  believe  the  evidence,  they  must  find  for  the  defend- 
ant." The  court  refused  each  of  these  charges,  and  the  de- 
fendant excepted  to  their  refusal. 

The  admission  of  the  evidence  objected  to,  and  the  refusal 
of  the  several  charges  asked,  are  now  assigned  as  error. 

D.  T.  Castleberry,  for  appellant. 

J.  W.  Inzer,  contra. 

STONE,  C.  J.— The  testimony  tends  to  show  that  Ward, 
the  tenant,  Was  indebted  to  James  Embry  one  hundred  and 
sixty  dollars,  for  advances  to  enable  him  to  make  his  crop, 
and  in  a  further  sum  of  lifty-seven  dollars,  for  so  njuch  money 
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paid  by  said  Erabry  for  him,  Ward ;  total  amount  two  hun- 
dred and  eighteen  dollars.  There  is  no  testimony  that  Mrs. 
Embry  had  any  interest  in  this  part  of  the  claim.  This  is 
more  than  the  alleged  value  of  the  four  bales  of  cotton,  and 
more  than  the  plaintiff  recovered  in  this  suit.  When  Embry 
notified  Ward  not  to  remove  the  cotton  off  the  premises,  the 
claim  set  up  was  alike  for  rent  and  advances.  The  direction 
was,  not  to  remove  the  cotton  until  these  claims  were  paid. 
And  so,  when  the  interview  was  had  in  reference  to  the  ex- 
posed condition  of  the  cotton,  ending  in  an  understanding  that 
Ward  would  haul  the  cotton  to  Coleman's  gin,  and  Embry 
would  furnish  bagging  and  ties  for  packing  it,  we  are  not 
informed  of  any  word  that  was  then  said,  as  to  the  particular 
liability  it  should  be  applied  to.  If,  when  the  cotton  was 
hauled  by  Ward  to  the  gin,  it  was  thereby  delivered  to  Embry 
in  part  payment  of  his  claims,  this  record  fails  to  inform  us 
that,  up  to  that  time.  Ward  had  given  any  direction  as  to  the 
application  of  the  proceeds.  And  if  that  act  was  a  surrender 
of  the  cotton  to  Embry's  control,  then  Ward  had  let  all  oppor- 
tunity pass  to  direct  the  application  of  the  proceeds.  Embry 
could  then  appl}'  it  to  whichever  debt  he  chose.  On  this 
hypothesis.  Ward's  abortive  attempt,  on  two  occasions  after- 
wards, to  communicate  to  Embry  his  wish  that  the  proceeds 
be  applied  to  the  rent,  would  have  accomplished  nothing,  even 
if  Ward  had  not,  before  his  messages  reached  Embry,  put  it 
out  of  the  latter's  power  to  apply,  or  even  to  realize  the  pro- 
ceeds of  the  said  four  bales  of  cotton. 

There  is  a  rule,  that  if,  in  the  negotiation  for  the  sale  of 
chattels,  there  is  an  agreement  that  they  shall  be  counted, 
weighed,  measured,  or  separated  from  a  larger  bulk,  before 
dominion  over  them  is  turned  over  to  the  purchaser,  then  the 
sale  is  not  complete,  and  the  title  does  not  pass,  until  the 
count,  weighing,  measurement,  or  separation  takes  place. 
Mobile  Savings  Bank  v.  Fry,  69  AXa,.  348.  But  a  sale  may 
be  complete  without  these  formalities,  when  such  is  the  under- 
standing and  agreement  of  the  parties.  Dominion  is  fre- 
quently surrendered,  and  number,  weight,  measurement,  price 
even,  left  for  after  determination.  The  doctrine  of  quantum 
meruit  and  quantum  valehat  comes  to  the  relief  of  many  con- 
tracts, otherwise  imperfectly  expressed. — Shealy  v.  Edwards, 
73  Ala.  175.  We  think  there  was  sufficient  testimony  to 
justify  the  submission  to  the  jury  of  the  inquiry,  whether  or 
not,  by  the  agreement  to  deliver,  and  the  actual  delivery  of 
the  cotton  by  Ward  at  Coleman's  gin,  accompanied  by  the 
other  circumstances  in  evidence,  he  did  not  surrender,  and 
intend  to  surrender  dominion  over  the  cotton  to  Erabry  as 
purchaser.     There   was,   therefore,   no   error   in   refusing  to 
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exclude  from  the  jury  all  the  witness  Embry  had  testified 
about  the  cotton  bein^  his  property. 

What  we  have  said  above  shows  the  Circuit  Court  did  not 
err  in  the  refusal  of  the  several  charges  asked.  Referring 
specially  to  the  third  of  the  charges,  its  vice  is  that  it  entirely 
ignores  the  testimony  tending  to  prove  the  debt  for  advances, 
due  to  Embry  himself. 

Affirmed. 


Lockard  v.  Barton. 

Action  for  Money  Had  and  Recevoed. 

1 .  When  action  lies  for  rents  received. — A  person  wlio  receives  the  rents 
of  lands,  while  in  possession  under  claim  of  title  adverse  to  the  plaintiff, 
is  not  liable  to  the  plaintitl'in  an  action  for  money  had  and  received, 
although  a  suit  in  equity  was  at  the  time  pending  to  hold  him  liable  as 
tru.stee  of  the  lands  for  the  benefit  of  the  plaintiff. 

Appkal  from  Macon  Circuit  Court. 

Tried  before  the  Hon.  J  as.  E.  Cohb. 

The  appellee,  Ross  ]iarton,  as  trustee  for  Clara  J.  Barton, 
brought  this  action  against  the  appellant,  to  recover  certain 
money  alleged  to  have  been  received  to  his  use.  The  case  was 
tried  on  the  following  state  of  facts:  In  September,  1866,  A. 
A.  Barton  executed  to  J.  I\.  Barton,  as  trustee  for  Clara  J.' 
Barton,  wife  of  A.  A,  Barton,  a  deed  to  certain  property,  in 
consideration  of  the  indebtedness  of  Barton  to  his  wife  on  ac- 
count of  her  statutory  separate  estate,  which  he  had  received 
and  invested  in  the  lands,  taking  title  in  his  own  name.  By 
mistake,  the  lands  were  improperly  described  in  the  deed  to  J. 
K,  Barton,  trustee.  In  the  fall  of  1875,  Lockard  recovered  a 
judgment  against  A.  A.  Barton,  on  a  debt  accruing  since  1866. 
An  execution  was  issued  on  this  judgment,  and  levied  on  the 
lands  by  their  proper  description,  and  at  the  sale  Lockard  be- 
came the  purchaser  ;  and  subsequently,  in  the  spring  of  1880, 
recovered  possession  of  the  lands  in  an  action  of  ejectment 
against  A.  A.  Barton,  In  March,  1879,  Clara  J.  Barton  filed 
her  bill  in  the  Chancery  Court  against  A,  A,  Barton,  seeking 
a  reformation  of  the  deed  to  her  trustee,  as  to  the  description 
of  the  lands.  In  May,  1879,  Lockard,  at  his  own  request,  was 
made  a  party  defendant,  and  resisted  the  reformation  of  the 
deed.  The  Chancery  Court  decreed  in  his  favor,  but,  on  ap- 
peal, that  decree  was  reversed  by  this  court,  and  a  decree  en- 
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tered  reforming  the  deed,  and  appointing  Ross  Barton  trustee 
in  the  place  of  J.  K.  Barton.  After  the  bill  for  the  reforma- 
tion of  the  trust  deed  was  tiled,  and  after  Lockard  became  a 
party  thereto,  and  after  his  recovery  of  the  lands  in  the  eject- 
ment suit  against  A.  A.  Barton,  he  received  certain  money  as 
rents  of  these  lands,  and  for  this  money  the  present  action  was 
brought.  Upon  these  facts,  the  court  charged  the  jury,  that 
if  they  believed  the  evidence,  they  must  find  for  the  plaintiff, 
and  refused  a  sitnilar  charge  in  favor  of  the  defendant ;  and 
these  rulings  of  the  court,  to  which  exceptions  were  reserved, 
are  now  assigned  as  error. 

R.  H.  Abercrombie,  for  appellant. 

S.  B,  Paine,  and  W.  D.  Bulger,  contra. — The  possession  of 
Lockard  was  tortious  and  wrongful,  after  he  became  a  party 
to  the  bill  for  reformation.— 27  Ala.  498  ;  68  Ala.  54.  The 
action  was  the  proper  one. — 21  Ala.  741. 

SOMERVILLE,  J. — The  action  for  money  had  and  received 
is  based  upon  an  implied  assumpsit,  and,  like  that  for  use  and 
occupation  of  land,  can  not  generally  be  maintained  against  one 
holding  lands  adversely,  or  in  repudiation  of  the  plaintiff's 
title,  at  the  time  of  the  defendant's  occupation,  or  the  collec- 
tion of  rents  by  him. — 2  Greenl.  Ev.  §  120 ;  Weaver  v.  Jmies, 
24  Ala.  423  ;  Fielder  v.  Childs,  73  Ala.  567.  The  chief  reason 
of  this  rule  is,  that  the  title  to  lands  can  not  be  tried  collate- 
rally in  a  personal  action  of  this  nature  ;  the  law  affording  an 
'ea^y  remedy  to  the  plaintiff  by  ejectment,  with  incidental 
damages  for  mesne  profits  as  compensation  for  the  unlawful 
detention  of  the  premises. —  Cooper  v.  Watsmi.,  73  Ala.  252  ; 
Stringfellow  v.  Curry  cfe  Co.,  76  Ala.  394.  While  these  prin- 
ciples were  admitted  in  Price  v.  Pickett,  21  Ala.  741,  it  was 
further  held,  that  "where  the  possession  is  not  adverse,  the 
true  owner  is  entitled  to  recover  the  rents  which  have  been  re- 
ceived by  another  ;"  the  court  observing,  that  "in  such  case,  it 
is  money  had  and  received  to  the  use  of  the  owner ;  and  as  the 
person  to  whom  the  rent  was  paid  would  be  compelled  to  ac- 
count in  equity,  he  may  also  be  held  responsible  in  the  equi- 
table action  for  money  had  and  received." 

The  present  record  does  not  show  that  the  plaintiff  was  in 
possession  of  the  lands  in  question,  either  at  the  time  of  suit 
brought,  or  at  the  time  the  defendant  collected  the  rents.  On 
the  contrary,  it  affirmatively  appears  that  the  possession  of  the 
defendant  was  adverse  during  the  period  of  time  when  the 
rents  in  controversy  were  collected  by  him,  and  that  such  col- 
lection was  made  under  a  claim  of  title  based  on  a  purchase  of 
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the  lands  at  slieriflf's  sale.  It  does  not  seem  to  ns  material  that 
a  suit  in  equity  was  at  the  time  pending  against  the  defendant 
and  another,  to  reform  a  deed  of  conveyance  to  the  same  lands, 
so  as  to  declare  defendant  a  trustee  holding  the  legal  title  for 
the  complainant,  and  that  relief  was  decreed  on  the  bill  thus 
filed.  Perhaps,  a  liability  to  account  for  such  rents,  as  in  the 
nature  of  equitable  mesne  profits,  might  have  been  enforced 
in  that  suit,  upon  the  theory  of  a  trust. — Trial  of  Title  to  Land 
(Sedgw.  &  Wait),  §  687 ;  i>02?Vr  v.  Mitchell,  65  Ala.  511. 
The  evidence  before  us  fails  to  show  whether  there  was  or  was 
not  such  a  recovery  ;  nor  is  the  decree  rendered  in  the  chan- 
cery cause  introduced  as  evidence  before  us.  The  question  of 
res  adjudicata,  or  former  recovery,  as  to  this  matter,  therefore, 
does  not  properly  arise  on  this  record. — Adams  v.  Olive^  62 
Ala.  418;  1  Greenl.  Ev.  §  511  ;  ShumaTce  v.  Nelms,  25  Ala. 
126.  The  defendant  appears  to  have  resisted  the  suit,  and  the 
rents  having  been  collected  under  claim  of  title  by  one  in  pos- 
session, the  law  can  infer  no  implied  agreement  on  his  part  to 
pay  them  over  to  plaintiif  on  demand. 

The  court  erred. in  refusing  to  charge  the  jury,  as  requested 
by  the  defendant,  to  find  for  the  defendant  if  they  believed  the 
evidence,  and  also  in  giving  the  converse  charge  requested  by 
the  plaintiff. 

Reversed  and  remanded. 


Rasberry  v.  Pulliani. 

Action  on  Promissory  Note. 

1.  Action  on  account  for  price  of  liquors  sold;  production  of  license. 
Under  the  statute  which  declares  that  "no  person  must  obtain  a  judg- 
ment upon  any  account,  any  item  of  which  is  for  vinous  or  spirituous 
liquors  in  less  quantities  than  a  quart,  without  producing  to  the  court  a 
license  showing  his  authority  to  retail  at  the  date  of  such  item"  (Code, 
(j  1546) ;  the  defendant  may  waive  the  benefit  of  this  defense,  and  when 
it  is  waived,  a  judgment  rendered  on  such  account,  without  the  produc- 
tion of  the  license,  is  not  void. 

2.  Same;  when  statute  must  he  pleaded;  burden  of  proof . — When  the  ac- 
tion is  founded  on  a  note,  which  does  not  disclose  that  any  part  of  the 
consideration  is  the  price  of  such  liquors,  the  statute  must  be  specially 
pleaded,  and  is  not  available  under  the  plea  of  want  of  consideration,  or 
failure  of  consideration  ;  but  the  plea,  though  asserting  a  sale  of  spirit- 
uous liquors  by  retail  without  license,  does  not  impose  on  the  defendant 
the  burden  of  proving  the  want  of  license. 

3.  Same;  evidence  as  to  consideration  of  note  Or  account. — The  action 
being  on  a  note,  and  the  plaintiff's  itemized  account,  for    which  it  was 
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given,  being  excluded  as  evidence,  on  the  defendant's  objection,  because 
of  the  items  of  spirituous  liquors,  the  defendant  can  not  use  those  items 
as  evidence  showing  the  consideration  of  the  note  ;  but  the  plaintiff  tes- 
tifying as  a  witness  for  himself,  to  the  sale  of  goods  and  merchandise, 
as  the  consideration  for  the  note,  the  defendant  may  cross-examine  him 
as  to  the  particular  items. 

Appeal  from  Tallapoosa  Circuit  Court. 

Tried  before  the  Hon.  Jas.  E.  Cobb. 

This  action  was  commenced  before  a  justice  of  the  peace, 
to  recover  the  amount  of  a  note  given  the  plaintiff  by  the 
defendant.  On  appeal  to  the  Circuit  Court,  a  complaint  was 
filed,  declaring  on  the  note,  and  containing  the  common  counts. 
The  defendant  pleaded  non  assumpsit^  payment,  set-off,  failure 
of  consideration,  and  want  of  consideration  ;  and  the  cause  was 
tried  on  issue  joined  on  these  pleas.  On  the  trial,  the  plaintiff 
introduced  the  note  sued  on,  and  testified  that  it  was  made  in 
consideration  of  advances  which  he  promised  to  make  to  the 
defendant  at  the  time  the  note  was  executed  ;  also,  that  he  had 
sold  and  delivered  to  the  defendant  certain  articles  of  goods 
and  merchandise,  as  shown  by  an  itemized  account  which  he 
produced,  and  which  had  been  delivered  to  defendant.  It  ap- 
peared that  there  were  several  items  in  the  account  for  spirit- 
uous liquors  in  quantities  less  than  one  quart.  It  was  also 
proved  that  the  account  was  the  consideration  of  the  note  sued  on. 
The  defendant  then  moved  to  exclude  this  evidence,  and  the 
account,  because  the  plaintiff"  had  failed  to  produce  any  license 
to  sell  spirituous  liquors  in  Tallapoosa  county,  in  which  the  ac- 
count was  made.  The  court  sustained  the  objection,  and  ex- 
cluded the  evidence  and  the  account  from  the  jury.  The 
plaintiff  then  testified,  that  he  did,  during  the  year,  advance, 
sell  and  deliver  to  the  defendant  goods  to  the  amount  of  the 
note,  as  the  same  were  required  by  the  defendant.  To  this 
evidence  the  defendant  objected,  because  the  plaintiff  had  not 
proved  the  items  of  the  account  of  the  goods  as  sold  ;  his  ob- 
jection was  overruled,  and  he  excepted.  The  defendant  then 
moved  the  court  to  exclude  the  note  from  the  jury,  which  mo- 
tion was  refused,  and  he  excepted.  The  defendant  then  of- 
fered to  select  from  the  account,  which  had  been  excluded  on 
liis  motion,  certain  items  of  spirituous  liquors  in  quantities  less 
than  one  quart,  and  to  give  in  evidence  these  selected  items, 
for  the  purpose  of  showing  that  a  part  of  the  account  which 
was  the  consideration  of  the  note  was  for  spirituous  liquors  sold 
in  quantities  less  than  one  quart.  The  plaintiff  objected,  unless 
the  defendant  would  allow  the  whole  account  to  go  to  the  jury  ; 
which  he  refused  to  do.  The  court  thereupon  sustained  the 
objection,  and  the  defendant  excepted.  The  defendant  then 
oliered  a  receipt,  which  was  attached    to,  and    written    at   the 
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bottom  of  the  account.  He  offered  tlie  receipt  detached  from 
the  account,  and  without  any  explanation  of  the  circumstances 
under  which  it  was  given.  The  court  exchided  the  receipt  as 
evidence,  and  the  defendant  excepted.  There  was  evidence  of 
certain  payments  on  said  note,  which  was  admitted  by  plaintiff. 
This  was  all  the  evidence.  The  court,  at  the  request  of  the 
plaintiff,  charged  the  jury,  that  if  they  believed  all  the  evi- 
dence, they  would  find  for  the  plaintiff,  for  the  amount  due 
on  the  note,  after  deducting  credits  admitted  by  the  plaintiff 
and  shown  by  the  evidence.  To  the  giving  of  this  charge  the 
defendant  excepted. 

The  various  rulings  of  the  court  to  which   exceptions   were 
reserved,  are  now  assigned  as  error. 

John  A.  Terrell,  for  appellant. 

W.  H.  Barnes,  contra. 

•  CLOPTON,  J.— Section  1546  of  the  Code  provides :  "No 
person  must  obtain  a  judgment  in  any  court  of  this  State,  upon 
any  account,  any  item  of  which  is  for  vinons  or  spirituous 
liquors  in  less  quantities  than  one  quart,  without  producing  to 
the  court  a  license  showing  his  authority  to  retail  at  the  date  of 
such  item."  A  judgment  rendered  on  such  account,  without 
the  production  of  a  license,  is  not  void  ;  but,  like  other  judg- 
ments, is  conclusive  of  the  rights  of  the  parties — that  the 
money  is  due  by  the  defendant  to  the  plaintiff.  The  statute 
gives  the  defendant  matter  of  defense,  which  he  may  waive,  if 
he  chooses.  When  the  suit  is  on  a  note  not  disclosing  the 
consideration,  the  defense  must  be  made  by  special  plea,  and 
without  such  special  plea  is  considered  as  waived.  Although 
such  plea  necessarily  asserts  a  negative — want  of  license — it  is 
not  incumbent  on  the  defendant  to  prove  it  ;  but,  it  being 
made  to  appear  that  an  item  of  the  account,  for  which  the  note 
was  given,  is  for  vinous  or  spirituous  liquor  in  less  quantity 
than  a  quart,  the  burden  is  cast  on  the  plaintiff  to  produce  to 
the  court  a  license,  showing  his  authority  to  retail  at  the  date 
of  the  item.  No  special  plea,  setting  up  the  defense  of  the 
statute,  was  filed  by  the  defendant.  Pleas  of  want  of  consid- 
eration, and  of  failure  of  consideration,  do  not  present  the  de- 
fense of  the  illegality  of  one  or  more  items  of  the  account. 

After  the  plaintiff  had  introduced  the  note  declared  on,  he 
offered  an  itemized  account,  for  which  the  note  was  given, 
some  of  the  items  of  which  were  for  spirituous  liquors  in  less 
quantities  than  a  quart.  To  the  introduction  of  the  account 
the  defendant  objected,  and  moved  to  exclude  it  from  the  jury. 
His  objection  was  sustained,  and  the  account  excluded.  After 
13 
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the  account  was  excluded  on  the  objection  and  motion  of  the 
defendant,  and  was  not  before  the  court,  it  was  not  permissible 
for  him  to  select  items  of  the  account,  and  put  tliem  in  evi- 
dence as  the  consideration  of  the  note.  The  account  was  ad- 
missible, as  an  admission  by  plaintiff  of  the  consideration  of  the 
note ;  but  it  must  be  taken  all  together.  When  the  plaintiff 
testified  that  the  note  was  given  in  consideration  of  goods  to 
be  advanced  in  future,  and  that  he  had  advanced  goods  and 
merchandise  to  the  amount  of  the  note,  the  defendant  could,  on 
cross-examination,  have  called  for  the  items,  and  thus  have 
gotten  them  before  the  court ;  but  this  was  not  done. 

The  defendant  did  not  propose  to  show  that  the  account, 
to  which  the  receipt  was  attached,  and  at  the  foot  of  which  it 
was  written,  entered  into  the  consideration  of  the  note,  or  was 
a  payment  thereon.  The  only  purpose  for  offering  the  receipt 
was  to  obtain  a  credit  for  the  amount.  Without  evidence  con- 
necting it  in  some  way  with  the  note,  either  as  a  payment 
thereon,  or  payment  for  some  of  the  merchandise  for  which  the 
note  was  given,  it  was  irrelevant.  No  court  will  permit  a  de- 
fendant to  detach,  in  its  presence,  a  receipt  from  an  account, 
for  the  payment  of  which  it  was  given,  and  introduce  it,  thus 
•detached,  as  evidence  of  a  payment  on  another  and  different 
claim,  without  any  explanation  of  the  circumstances  under 
which  the  receipt  was  given. 

The  note  and  the  admitted  payments  being  the  only  evidence, 
there  is  no  error  in  the  charge  of  the  court. 

Affirmed. 


Vaughan  v.  VTillianison. 

Action  on  Promissory  Note. 

1.  Charge  to  jury;  requisites  of. — Charges  to  the  jury  are  designed  to 
enable  that  body  to  weigh  the  testimony,  to  determine  what  facts  it 
proves,  and  to  apply  to  these  facts,  when  ascertained,  the  legal  prin- 
ciples asserted  in  the  charge ;  and  they  should  always  be  confined  to 
facts,  which  the  evidence  tends  to  establish. 

2.  Same ;  when  properly  refused  as  abstract. — A  charge  asked,  which 
assumes  childishness  and  fretfulness  of  old  age,  as  factors  in  the  result- 
ant legal  ]3roposition  asserted  by  it,  is  properly  refused,  when  the  rec- 
ord discloses  no  testimony  adduced  in  support  of  such  postulate. 

3.  Promissory  note;  what  necessary  to  render  person  liable  as  maker. 
To  render  a  person  liable  as  the  maker  of  a  note  which  he  did  not  sign, 
it  is  not  enough  that  he  authorized  another  person  to  sign  it  for  him, 
unless  that  person  did  actually  sign  it  by  virtue  of  his  authority. 
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Appeal  from  Chambers  Circuit  Court. 

Tried  before  the  Hon,  Jas.  E.  Cobb. 

This  was  an  action  on  a  promissory  note,  which  purported 
to  be  signed  by  B.  B.  Blassengame,  the  intestate  of  defendant. 
The  case  was  tried  on  pleas  setting  up  that  Blassengame  was 
71071  compos  mentis,  and  a  plea  of  non  est  factum,.  The  plain- 
tiff introduced  one  Kellam,  a  witness  to  the  note,  who  testified 
that  his  signature  thereto  was  genuine,  and  that  the  maker  of 
the  note  must  have  signed  it  himself,  or  authorized  some  one 
to  sign  it  for  him,  or  he  would  not  have  attested  it  as  a  witness ; 
but  that  he  did  not  remember  the  circumstances  under  which 
the  note  was  signed,  nor  did  he  know  or  remember  the  signa- 
ture of  Blassengame,  The  defendant  then  proved  that  the 
signature  to  the  note  was  not  the  signature  of  B.  B.  Blassen- 
game ;  "and  about  eight  witnesses  testified  that,  at  the  time  of 
the  making  of  said  note,  the  mind  of  Blassengame  was  un- 
sound." On  the  part  of  the  plaintiff,  "a  like  number  of  wit- 
nesses testilied  that,  at  that  time,  said  Blassengame  was  of 
sound  mind."  It  was  also  shown  that  Blassengame  was  about 
seventy  years  of  age,  when  the  note  was  signed,  and  that  his 
mind  was  weak.  The  bill  of  exceptions  does  not  purport  to 
set  out  all  the  evidence.  The  plaintiff  requested  the  court  to 
give  the  following  written  charges,  which  the  court  refused  to 
give,  and  he  excepted  :  (1.)  "There  may  be  a  competency  to 
make  a  contract,  without  such  capacity  as  would  enable  a  man 
to  transact  the  ordinary  business  of  life.  Feebleness  of  intel- 
lect, or  the  childishness  and  fretfulness  of  old  age,  not  amount- 
ing to  mental  unsoundness,  might  make  one  unfit  for  the  active 
business  transactions  which  would  require  prompt  action  upon 
newly  presented  subjects,  with  combinations  to  which  the  mind 
was  unaccompanied  ;  and  yet  there  might  be  a  full  capacity  to 
make  a  valid  contract.  Mere  weakness  of  mind  will  not  avoid 
a  contract,  unless  such  weakness  amounts  to  derangement  of 
mind."  (2.)  "That  if  the  jury  believe,  from  the  evidence,  that 
said  B.  B.  Blassengame  authorized  any  one  to  sign  his  name 
to  said  note,  then  it  was  a  good  signature,  and  binding  upon 
him."  The  refusal  to  give  these  charges  is  now  assigned  as 
error. 

N.  D.  Denson,  and  John  A.  Terrell,  for  appellant. — The 
first  charge  asked  by  the  plaintiff  was  authorized  under  the 
evidence,  as  all  of  plaintift"'8  witnesses  testified  that  Blassengame 
was  about  seventy  years  old,  feeble  and  of  weak  mind  merely. 
This  charge  was  in  full  accord  with  Stuhhs  v.  Houston,  33  Ala. 
555.     See,  also,  In  re  Carrnichael,  36  Ala.  514. 
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J,  R.  DowDELL,  contra. — There  was  no  evidence  of  childish- 
ness and  fretfnlness  of  Blassengame,  and  the  charge  is  based 
wholly  on  the  assumption  of  such  evidence. — 71  Ala.  215,295  ; 
73  Ala.  396;  Brickell's  Dig.  338,  §41.  The  second  charge 
utterly  ignores  the  plea  of  non  compos  mentis,  and  the  abun- 
dant evidence  to  support.  Certainly,  if  Blassengame  was  not 
of  sound  mind,  he  could  neither  himself  sign,  nor  authorize 
any  one  to  sign  the  note  for  him,  so  as  to  make  it  binding. 

STONE,  C.  J. — It  is  settled  law,  that  charges  to  the  jury 
should  have  reference  to  the  testimony  given  in.  Their  design 
and  utility  are,  to  enable  that  body  to  weigh  the  testimony,  to 
determine  what  facts  it  proves,  and  then  to  apply  to  those  ascer- 
tained facts  the  rules  of  law  given  them  in  charge.  These 
form  the  predicate,  or  premises,  of  which  their  verdict  is  the 
result,  or  conclusion.  Hence  it  is  that  charges  should  be  con- 
fined to  the  tendencies  of  the  testimony  actually  before  the 
jury,  and  should  not  relate  to  outside  or  supposed  facts,  of 
which  there  is  not  shown  to  have  been  any  proof.  The  reason 
is  obvious.  Juries  must  determine  disputed  questions  on  the 
testimony  before  them,  and  only  on  the  testimony  before  them. 
If  supposed  or  postulated  facts  be  laid  before  them,  of  which 
there  is  no  proof,  the  tendency  would  be  to  divert  their  minds 
from  the  true  to  tiie  fictitious,  from  the  real  to  the  imaginary  ; 
and  it  could  not  be  known  what  influence  such  supposed  facts 
exerted  in  moulding  the  verdict. — 1  Brick.  Dig.  338,  §  41 ;  Ih. 
340,  §§  64,  65  ;  S.  di  N.  R.  R.  v.  Wood,  71  Ala.  215  ;  Alex- 
ander V.  Alexander,  Ih.  295  ;  M.  <&.  E.  Railway  Co.  v.  Kolb, 
73  Ala.  396. 

The  first  charge  asked  and  refused  postulates  "childishness 
and  fretfulness  of  old  age,"  as  factors  in  the  resultant  legal 
proposition  it  asserts.  The  record  discloses  no  testimony  in 
support  of  this  postulate.  This,  without  more,  justified  its  re- 
fusal—1  Brick.  Dig.  340,  §  65. 

The  second  charge  asked  was  rightly  refused.  It  was  not 
enough  that  some  other  person  was  authorized  to  sign  the  note 
for  Blassengame.  To  bind  the  latter,  that  other  person  must 
not  only  have  had  authority  to  sign,  but  he  must  have  executed 
the  authority  by  signing  the  note.  The  charge  omits  one  of 
the  indispensable  elements  of  an  act  done  by  an  agent,  which 
consists  as  well  of  an  act  done,  as  of  the  authority  to  do  it. 

Affirmed. 
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Lancaster  v.  Jordan. 

Statutory  Real  Action. 

1.  Executions;  what  stand  on  same  footing. — An  execution  from  the 
Probate  Court  stands  on  the  same  footing  as  an  execution  from  the 
Chancery  Court,  and  neither  possesses  any  superior  dignity  or  prefer- 
ence over  the  other. 

2.  Same;  sale  under,  what  purchaser  acquires  superior  title. — When  land 
is  sold  under  a  junior  execution,  and  is  afterwards  sold  under  a  senior 
execution  having  a  prior  lien,  the  purchaser  at  the  latter  sale  would, 
irrespective  of  statutory  regulations,  acquire  the  superior  title ;  but  pos- 
sibly a  different  rule  would  prevail  in  the  case  of  personal  property. 

3.  Same;  statutory  rules  regulating  sale  under. — Under  the  statute  de- 
claring the  liens  of  executions,  as  between  different  judgment  creditors, 
and  between  judgment  creditors  and  purchasers  from  the  defendant, 
"if  an  alias  be  sued  out  before  the  lapse  of  an  entire  term,  and  delivered 
to  the  sheriff  before  the  sale  of  the  property  under  a  junior  execution, 
the  lien  created  by  the  delivery  of  the  first  execution  must  be  preferred" 
(Code,  §  3211) ;  and  by  necessary  implication,  if  the  alias  is  not  delivered 
to  the  sheriff'  before  the  sale  under  the  junior  execution,  the  lien  of  the 
junior  execution  must  be  preferred,  and  the  purchaser  at  the  sale  under 
it  acquires  a  superior  title  to  a  purchaser  at  a  subsequent  sale  under 
the  senior  execution. 

Appeal  from  Elmore  Circuit  Court. 

Tried  before  the  Hon.  Jas.  E.  Cobb. 

This  was  a  real  action  under  the  Code,  and  was  broiight  by 
the  appellants,  to  recover  possession  of  certain  lands  in  Elmore 
county.  The  plaintiffs  and  defendant  were  both  purchasers  at 
execution  sales  of  the  property  in  question,  the  plaintiff  claim- 
ing title  by  a  purchase  under  an  execution  from  the  Chancery 
Court  of  Tallapoosa  county,  and  the  defendant  claiming  under 
an  execution  from  the  Probate  Court  of  the  same  county. 
Both  of  these  judgments  were  valid,  and  executions  had  been 
regularly  issued  without  the  lapse  of  an  entire  term  ;  the  exe- 
cution from  the  Chancery  Court  for  a  longer  period  than  that 
from  the  Probate  Court.  In  the  interim  between  the  return 
of  one  execution  and  the  issuance  of  another  on  the  decree  in- 
the  Chancery  Court,  the  sheriff  made  a  regular  sale  of  the 
property  in  question  under  the  execution  from  the  Probate 
Court,  and  the  defendant  became  the  purchaser.  It  was  shown 
that,  when  the  sheriff  sold  under  the  probate  execution,  he  did 
not  have  the  chancery  execution  in  his  hands,  but  that  after- 
wards, and  before  the  lapse  of  an  entire  term,  another  execution 
from  the  Chancery  Court  came  to   his  hands,  under  which  he 
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made  another  sale  of  the  property,  at  which  the  plaintiffs  pur- 
chased. 

This  was  all  the  evidence,  and  the  court,  at  the  request  of 
the  defendant,  charged  the  jury  that,  if  they  believed  the  evi- 
dence, they  must  find  for  the  defendant,  and  refused  a  similar 
charge  in  favor  of  the  plaintiff.  The  charge  given  and  the  re- 
fusal to  charge  as  requested  are  now  assigned  as  error. 

Watts  &  Son,  and  W.  P.  Gaddis,  for  appellants. 

GuNTER  &  Blakey,  contva. 

SOMERYILLE,  J. — The  question  for  decision  involves  the 
relative  priority  of  the  liens  of  two  executions,  and  of  the  title 
acquired  to  certain  lands  subjected  to  sale  at  distinct  times 
under  each  of  them.  The  plaintiffs  claims  by  a  sale  made  under 
a  senior  execution  issued  on  a  decree  in  the  Chancery  Court, 
and  the  defendant  by  a  prior  sale  made  under  a  junior  execu- 
tion from  the  Probate  Court.  It  is  admitted  that  the  one  ex- 
ecution possesses  no  superior  dignity  over  the  other  derived 
from  the  mere  fact  of  its  emanating  from  any  particular  court. 
The  rule  in  this  State,  as  declared  by  statute,  is,  that  an  execu- 
tion, issuing  from  any  court  of  record,  is  a  lien,  in  the  county 
in  which  it  is  received  by  the  officer,  on  the  lands  and  personal 
property  of  the  defendant,  subject  to  levy  and  sale,  from  the 
time  the  writ  is  received  by  the  sheriff  ;  and  this  lien  "continues 
as  long  as  the  writ  is  regularly  issued  and  delivered  to  the 
sheriff  without  the  lapse  of  an  entire  term." — Code  1876,  §  3210. 

The  present  case,  however,  depends  upon  the  proper  con- 
struction of  section  3211  of  the  Code,  which  purports  to  regu- 
late the  order  of  the  liens  of  different  executions,  and  reads  as 
follows :  "The  liens  of  executions  as  between  different  judg- 
ment creditors,  and  between  judgment  creditors  and  purchasers 
from  the  defendant  for  valuable  consideration,  are  declared  to 
be,  that  if  an  entire  term  elapse  between  the  return  of  an  exe- 
cution and  the  suing  out  of  an  alias^  the  lien  created  by  the 
delivery  of  the  first  execution  to  the  sheriff  is  lost ;  but,  if  an 
alias  be  sued  out  before  the  lapse  of  an  entire  term,  and  deliv- 
ered to  the  sheriff  before  the  sale  of  the  property  under  a 
*  junior  execution^  the  lien  created  by  the  delivery  of  the  first 
execution  must  be  preferred." — Code,  §  3211. 

It  is  a  proper  inquiry  to  ascertain  what  would  be  the  law 
irrespective  of  this  statute,  in  order  that  we  may  the  better  see 
what,  if  any,  was  the  mischief  and  defect  against  which  the 
former  law  failed  to  provide.  This  will  bring  us  to  the  nature 
of  the  remedy  appointed  by  the  law-making  power  and  the  true 
reason  of  it. 
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We  think  it  well  settled  that,  irrespective  of  this  statute,  a 
purchaser  at  an  execution  sale,  made  under  an  older  or  superior 
lien,  obtains  a  better  title  to  real  estate,  which  is  the  subject  of 
sale,  than  di prior  purchaser  of  the  same  property  under  a  junior 
or  inferior  lien.  The  simple  reason  is,  that  the  thing  sold  under 
the  junior  execution  is  the  title  owned  by  the  defendant,  and 
this  being  already  subject  to  the  incumbrance  of  the  older  lien, 
the  purchaser  is  deemed  to  have  taken  it  cum  onere^  just  as  he 
would  in  the  case  of  buying  such  property  subject  to  a  valid 
mortgage  lien  of  which  he  had  due  notice  by  registration  or 
otherwise.  And  the  holder  of  the  superior  lien  may  at  any 
time,  while  it  is  kept  alive,  sell  the  land  previously  sold  under 
the  inferior  lien,  and  such  sale  will  carry  with  it  a  superior 
title.  Such,  we  are  prepared  to  admit,  may  be  conceded  argu- 
endo to  be  the  prevailing  rule  apart  from  all  statutory  regula- 
tions on  this  subject. — Freeman  on  Judg,  §  377,  and  cases 
cited  ;  Rankin  v.  Scott,  12  Wheat.  177;  Rorer  on  Jud.  Sales, 
§§  809  et  seq.  A  different  rule,  for  manifest  reasons,  would 
possibly  prevail  in  the  case  of  personal  property,  but  this  we 
need  not  stop  to  consider. 

The  mischi'ef  or  evil  of  this  principle  very  clearly  is  the 
danger  of  purchasing  titles  clouded  by  superior  liens  which  in 
their  nature  are  dormant.  It  is  observable  that  the  policy  of 
our  entire  legislation  is  to  protect  hona  fide  purchasers  for 
value,  and  judgment  creditors,  without  notice,  against  dormant 
liens  and  conveyances.  The  judgment  creditor  is  required  to 
keep  his  execution  alive  by  the  regular  issue  and  delivery  of 
an  alias  to  the  sheriff  from  term  to  term,  or  else  his  priority 
over  others  may  be  lost  under  many  circumstances.  The  most 
salient  feature  of  the  various  statutes  relating  to  the  liens  of 
competing  executions  is,  that  the  older  lien  is  lost,  in  all  cases, 
by  permitting  "the  lapse  of  an  entire  term"  of  the  court  with- 
out the  issue  of  the  execution  upon  which  such  lien  is  founded 
and  its  delivery  to  the  sheriff.— Code  1876,  §§  3210-3213. 
This  suspension  does  not  operate  against  the  lien  in  favor  of 
the  judgment  debtor,  who  is  rather  benefitted  than  prejudiced 
by  it,  but  is  justly  confined  to  junior  creditors,  mortgagees,  or 
vendees,  who  acquire  intervening  rights  during  the  suspension. 
As  said  in  Keil  v.  LarMn,  72  Ala.  493,  503,  "the  principle 
upon  which  such  a  lien  is  lost  by  mere  suspension  is  that  of 
delay  by  the  plaintiff,  for  the  purpose  of  favoring  the  defend- 
ant in  execution,  at  the  expense  of  other  creditors,  whose  dili- 
gence may  be  thus  paralyzed  and  rendered  of  no  avail." 

The  remedy  appointed  for  the  mischief  is  the  exaction  of 
diligence  in  the  enforcement  of  execution  liens,  and  the  pun- 
ishment of  laches  on  the  part  of  the  judgment  creditor  by  the 
loss  of  such  lien.     Section  3211  of  the  Code  is  intended  to 
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settle  all  disputes  by  regulating  the  order  or  priority  of  com- 
peting execution  liens.  We  can  entertain  no  doubt  whatever 
of  the  fact  that  it  was  designed  to  affect  the  titles  of  purcha- 
sers under  execution,  and  that  there  was  no  intention  to  confine 
its  operation  to  a  contest  over  the  proceeds  of  the  sale  of  lands. 
The  rule  was  already  settled,  before  the  statute,  that  when  a 
sale  of  lands  is  made  under  a  junior  execution,  the  holder  of 
such  execution  is  entitled  to  the  proceeds  of  sale  as  against  the 
holder  of  a  senior  execution,  unless  the  latter  comes  into  the 
hands  of  the  sheriff  before  the  sale. — Camjphell  v.  Spence,  4 
Ala.  543  ;  Baghy  v.  Beeves,  20  Ala.  427.  To  say,  therefore, 
that  the  statute  confers  a  priority  of  lien  in  the  given  cases  to 
the  holder  of  the  junior  lien,  but  that  this  priority  does  not 
affect  the  title  of  the  land  sold,  but  only  the  proceeds  of  sale, 
would,  in  our  opinion,  not  only  construe  a  sense  into  the  statute 
which  we  fail  to  discover  by  a  plain,  fair  and  bona  fide  con- 
struction, but  would  impute  to  it  a  meaning  which  would  en- 
tirely fail  to  meet  the  mischief  intended  to  be  remedied.  "The 
office  of  interpretation,"  it  has  been  justly  said,  "is  to  bring  the 
sense  out  of  the  words  used,  and  not  to  bring  a  sense  into 
them." — Potter's  Dwarris  on  Stat.  145, 

In  the  light  of  these  principles,  the  section  under  considera- 
tion has  a  plain  and  obvious  meaning.  First,  if  an  entire  term 
of  the  court  elapse  between  the  time  of  the  return  of  the  senior 
execution  and  the  suing  out  of  an  alias,  its  lien  is  lost.  Sec- 
ondly, "If  an  alias  be  sued  out  before  the  lapse  of  an  entire 
term,  and  delivered  to  the  sheriff,  before  the  sale  of  property 
under  a  junior  execution,  the  lien  created  by  the  delivery  of 
thefirst  [or  senior]  execution  must  be  preferred."— Code,  §  3211. 
The  necessary  implication  is  that  the  preference  thus  accorded 
to  the  senior  execution  is  given  upon  a  condition,  and  this  con- 
dition is  that  it  must  have  been  issued  and  delivered  to  the 
sheriff  without  the  lapse  of  an  entire  term,  and  before  a  sale 
under  the  junior  execution.  If  not  so  delivered,  its  preference 
is  lost,  and  with  it  falls  the  right  of  making  a  subsequent  sale 
of  the  same  property  under  the  senior  execution,  so  as  to  over- 
ride the  title  acquired  at  the  sale  under  the  junior  one.  This, 
we  say,  is  implied,  and  that  which  is  implied  in  a  statute  is  as 
much  a  part  of  it  as  what  is  expressed.  Any  other  construc- 
tion would  entirely  abrogate  the  legislative  intention  by  imput- 
ing  no  meaning,  force  or  effect  whatever  to  the  phrase,  before 
the  sale  of  property  under  a  junior  execution,"  or,  what  is  worse, 
by  making  it  read  "before  [or  after]  the  sale  of  property  under 
a  junior  execution  ;"  a  construction,  which,  in  our  judgment, 
would  constitute  a  clear  case  of  judicial  legislation,  "The  evi- 
dent purpose  of  the  Code,"  as  observed  by  Brickell,  C.  J.,  in 
commenting  upon  the  purpose   and  policy  of  these  statutes  in 
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Hendon  v.  White,  52  Ala.  597,  602,  "is  to  obliterate  the  dis- 
tinction previously  existing  between  liens  on  lands  and  goods 
and  chattels,  and  to  prescribe  a  uniform  rule  operating  alike 
on  each,  and  conforming  the  law  as  it  had  been  declared  as  to 
goods  and  chattels." 

In  our  opinion,  the  title  of  the  defendant,  which  was  ac- 
quired at  a  sale  made  under  the  junior  execution  from  the 
Probate  Court,  was  superior  to  that  acquired  by  the  plaintiff 
under  the  senior  execution  from  the  Chancery  Court,  because 
the  first  sale  was  made  before  the  latter  execution  went  into 
the  hands  of  the  sheriff.  The  court  so  charged  the  jury,  and 
the  charge  is  free  from  error. 

Affirmed. 


Smith  V.  Vaughan. 

BUI  in  Equity  to  enforce  Vendor's  Lien. 

1.  Vendor^ s  lien;  partial  payment  in  cotton. — A  written  obligation  for 
the  delivery  of  cotton,  in  payment  for  the  purchase-money  for  lands, 
does  not  create  a  lien  on  any  particular  cotton  ;  and  cotton  bein^  sub- 
sequently delivered  l)y  the  maker  to  the  payee,  its  application  is  gov- 
erned by  the  same  rules  which  regulate  general  payments  by  a  debtor 
to  his  creditor ;  it  may  be  shown  to  have  been  applied,  by  agreement, 
to  another  indebtedness. 

2.  Amendment  of  bill;  when  necessary. — An  amendment  of  the  bill  is 
necessary  to  bring  forward  new  matter  in  avoidance  of  matter  set  up  in 
the  answer,  but  is  neither  necessary  nor  proper  to  traverse  defenses  set 
up  in  the  answer. 

3.  Register's  findings  on  facts;  when  will  not  be  disturbed. — On  appeal 
from  the  chancellor's  decree,  overruling  exceptions  to  the  register's  report 
on  a  disputed  question  of  fact,  the  decree  will  not  be  disturbed,  unless 
it  is  shown  to  be  clearly  wrong. 

Appeal  from  Tallapoosa  Chancery  Court. 
Heard  before  the  Hon.  N.  S.  Gkaham. 

W.  D.  BuLGEE,  for  appellant. 

John  A.  Tekrell,  contra. 

CLOPTON,  J. — It  may  be  conceded  that,  when  a  note  is  a 
lien  on  cotton,  or  other  property,  and  the  property  is  delivered 
to  the  payee,  it  is  his  duty,  in  the  absence  of  instructions  or  an 
agreement,  to  apply  the  proceeds  of  its  sale  to  the  payment  of 
the  note.     The  obligations  given  by  the  defendant  (Smith)  to 
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Gamble  are  for  cotton,  as  the  consideration  price  of  lands. 
Whilst  Gamble  has  a  lien  on  the  lands  for  the  purchase-money, 
he  has  none  on  any  cotton.  The  rules  applicable  to  the  deliv- 
eries of  cotton  in  this  case  are  the  same  as  to  general  payments, 
where  the  debtor  owes  two  or  more  debts  to  the  same  person. 

The  bill  is  brought  by  the  complainant,  as  the  transferree  of 
Gamble,  to  enforce  a  vendor's  lien  on  the  lands,  for  the  pay- 
ment of  a  balance  claimed  to  be  due  on  the  cotton  obligations. 
The  answer  sets  up  the  delivery  of  cotton  sufficient  to  satisfy 
them.  Payment  of  the  cotton  obligations  was  a  disputed  fact, 
to  which  much  of  the  evidence  was  directed.  It  was  not  nec- 
essary for  the  complainant  to  amend  his  bill,  after  the  coming 
in  of  the  answer,  by  averring  other  debts,  and  an  agreement 
that  a  part  of  the  cotton  delivered  should  be  applied  to  their 
payment.  When  the  complainant  seeks  to  avoid  matter  set  up 
in  the  answer  by  new  matter,  it  should  be  introduced  by 
amendment ;  but  an  amendment  is  neither  necessary  nor  proper 
to  traverse  defenses  set  up  in  the  answer. — Lanier  v.  Hill,  30 
Ala.  117.  On  the  reference  before  the  register,  the  burden 
was  on  the  defendant  to  show,  prima  facie,  the  delivery  of 
sufficient  cotton  ;  and  this  being  done,  it  was  competent  for  the 
complainant  to  establish  that  there  were  other  debts,  to  which 
a  part  of  the  general  payments  of  cotton  was  applied  by  agree- 
ment of  the  parties.  By  this  means,  the  amounts  actually  paid 
on  the  cotton  obligations  could  be  ascertained. — Robinson  v. 
Allison,  36  Ala.  525. 

Gamble  testified  to  the  justness  of  the  other  claims,  and  to 
the  appropriation,  by  agreement,  of  a  portion  of  the  cotton  to 
their  payment.  This  was  denied  by  Smith  in  his  testimony. 
A  matter  was  thus  presented  to  be  determined  by  the  register 
on  the  credibility  of  the  witnesses.  On  appeal  from  the  decree 
of  the  chancellor,  overruling  exceptions  to  the  register's  find- 
ings of  facts,  all  reasonable  presumptions  will  be  indulged  in 
support  of  his  rulings,  and  the  decree  will  not  be  reversed,  un- 
less it  is  shown  to  be  clearly  wrong. —  Winter  v.  Banks,  72 
Ala.  409.  It  does  not  clearly  appear  that  the  register  erred  in 
weighing  the  evidence. 

Affirmed. 
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Kelly  V.  Long^shore. 

Bill  in  Eiiuity  to  Foreclose  Mortgage  and  Make  Distribution 
of  Proceeds  of  Sale  of  Lands. 

1.  Equity  of  redemption;  what  rights  purchaser  of,  acquires. — An  equity 
of  redemption  in  mortgaged  land.s  is  subject  to  sale  under  execution 
against  the  mortgagor,  and  the  purchaser  at  the  sale  accpiires  all  the 
right  and  interest  remaining  in  the  mortgagor,  but  nothing  more,  and 
he  is  entitled  to  redeem  from  the  mortgagee,  on  paying  or  tendering  the 
mortgage  indebtedness. 

2.  Bill  to  foreclose  mortgage;  who  can  not  maintain. — A  subsequent 
judgment  creditor  of  the  mortgagor,  having  acquired  a  lien  on  the 
equity  of  redemption,  by  placing  an  execution  on  his  judgment  in  the 
hands  of  the  sheriff,  may  redeem  from  the  mortgagee  or  his  assignee, 
and  then  foreclose  the  mortgage,  not  only  for  the  payment  of  the  mort- 
gage debt,  but  also  for  the  payment  of  his  unsatisfied  judgment ;  but  not 
having  redeemed,  he  can  not  maintain  a  bill  in  ecpiity  to  have  the  mort- 
gage foreclosed,  the  lands  sold,  and  the  proceeds  of  sale  applied,  after 
payment  of  the  mortgage  debt,  to  the  satisfaction  of  his  judgment. 

Appeal  from  Tallapoosa  Chancery  Court, 

Heard  before  the  Hon.  N.  S.  Graham. 

The  appellant,  John  B.  Kelly,  filed  this  bill  against  Levi 
Longshore,  Lehman,  Durr  &  Co.,  Ethelred  Massengale,  and  B. 
L.  Dean,  and  prayed  for  the  foreclosure  of  a  certain  mortgage  to 
Lehman,  Durr  &  Co.,  and  a  distribution  of  the  proceeds  of  the 
sale.  The  material  facts  may  be  thus  stated.  The  complain- 
ant on  October  1st,  1881,  recovered  a  judgment  against  Levi 
Longshore,  in  the  Circuit  Court,  and  execution  thereon  was 
placed  in  the  hands  of  the  sheriff  on  October  26th,  1881,  which 
execution  was  returned  no  property  February  1st,  1882.  An 
alias  was  issued  on  March  16th,  1882,  and  was  in  the  hands  of 
the  sheriff  when  the  bill  was  filed. 

Levi  Longshore  owned  certain  lands  prior  to  February  25th, 
1880,  and  on  that  day  he  executed  to  Lehman,  Durr  &  Co.  a 
mortgage  covering  them.  Some  payments  had  been  made  on 
this  mortgage,  but  a  balance  remained  due  on  it  when  the  bill 
was  filed.  On  December  21st,  1880,  Levi  Longshore  sold  a 
portion  of  the  lands  to  the  defendant  Ethelred  Massengale, 
Lehman,  Durr  &  Co.  releasing  their  mortgage  as  to  that  por- 
tion, and  on  the  same  day  Longshore  and  wife  made  him  a 
deed  and  he  went  into  possession.  On  the  same  day  B.  L. 
Dean  purchased  another  portion  of  the  land  from  Longshore, 
situated  in  section  five,  and   the  south-east   quarter  of   section 
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six,  and  received  a  deed  and  was  put  into  possession.  The 
balance  of  the  land  embraced  in  the  mortgage  consisted  of  the 
south-west  quarter  of  section  six,  and  was  known  as  the  Smith 
place.  It  was  alleged  in  the  answers  that,  about  April,  1880, 
Longshore  sold  this  land  to  his  son,  A.  P.  Longshore,  in  con- 
sideration of  a  debt  due  to  him,  and  that  soon  after  he  took 
possession  of  them,  and  continued  to  own  and  occupy  them  up 
to  March,  1882,  when  they  were  sold  to  B.  L.  Dean  and  he 
was  placed  in  possession  of  them.  Ko  deed  was  made  to  A.  P. 
Longshore,  and  Levi  Longshore  remained  ostensibly  in  posses- 
sion of  the  lands,  and  no  visible  change  in  the  dominion  over 
them  took  place.  On  March  16th,  1882,  Levi  Longshore  and 
wife  executed  a  deed  to  these  lands  to  Dean,  and  on  the  next  day 
Lehman,  Durr  &  Co.  transferred  to  him  their  mortgage.  This 
mortgage  has  never  been  foreclosed,  and  is  still  the  property  of 
Dean.  No  fraud  is  alleged  in  the  bill  as  to  any  of  the  various 
transactions. 

On  the  hearing  the  chancellor  dismissed  the  bill,  and  his 
decree  is  now  assigned  as  error. 

John  A.  Terrell,  and  W.  H.  Barnes,  for  appellant. — The 
bill  in  effect  was  a  bill  to  redeem.  Before  the  statute,  the  alle- 
gations of  a  creditor's  bill  were  required  to  be  specific  as  to 
the  estate  sought  to  be  subjected,  but  under  the  statute  it  is 
sufficient  to  allege  the  supposed  interest  of  the  defendant,  gen- 
erally, and  such  a  bill  need  not  allege  a  fraud  on  the  part  of  the 
defendant,  or  a  concealment  by  him  of  property  or  effects  with 
the  intention  to  hinder  or  delay  his  creditors  in  the  collection 
of  their  debts. — See  Code,  §  3886 ;  Brown  v.  Bates,  10 
Ala.  432. 

W.  D.  Bulger,  for  Massengale. — Massengale  had  the  legal 
title  to  the  lands,  with  the  possession,  for  nearly  two  years  before 
the  recovery  of  judgment  by  appellant.  No  fraud  or  other 
improper  conduct  is  alleged  in  the  bill,  hence  it  is  clear  that  as 
to  Massengale's  lands  the  decree  of  the  chancellor  is  correct. 

Oliver  &  Garrett,  for  Dean. — The  bill  is  not  a  bill  to  re- 
deem. Kelly  does  not  show  any  title  to  the  equity  of  redemp- 
tion of  Longshore,  and  any  facts  which  entitle  him  to  the  relief 
prayed  for ;  no  fraud  is  alleged,  nor  does  he  show  any  right  to 
attack  any  of  the  conveyances  by  which  Longshore  parted  with 
the  lands. 

STONE,  C.  J.— After  Levi  Longshore  mortgaged  his  lands 
to  Lehman,  Durr  &  Co.,  there  remained  in  him  only  an  equity 
of  redemption.     That  mortgage  was  made  February  25thj  1880. 
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Such  equity  of  redemption  was  liable  to  the  said  Levi's  debts, 
80  long  as  it  remained  in  him.  It  was  subject  to  seizure  and 
sale  under  execution  at  law,  and  a  purchaser  at  such  sale  would 
have  acquired  all  the  right  and  interest  which  were  in  Levi 
Longshore  at  the  time  the  lien  attached.  But  Longshore's  in- 
terest being  an  equity,  the  purchaser  would  have  acquired  only 
such  legal  title  as  he  had,  if  he  had  any,  and  the  equitv  of  re- 
demption.—Code  of  1876,  §  3209 ;  You  v.  Flinn,  34  Ala.  415  ; 
Childress  V.  Monette,  54  Ala.  317;  Atchison  v.  Broadhead, 
56  Ala.  414. 

If  Kelly  had  pursued  this  course,  his  purchase  would  have 
put  him  in  the  shoes  of  Levi  Longshore  ;  he  would  have  then 
owned  the  equity  of  redemption.  That  would  have  clothed 
him  with  the  right  to  redeem  from  the  mortgagee,  to  the  same 
extent,  and  on  the  same  conditions,  as  Longshore  could  have 
redeemed.  Either,  in  order  to  redeem,  must  pay  or  tender 
the  mortgage  indebtedness.  This  right  the  law  reserves  to  the 
mortgagor,  unless  it  is  waived  or  lost  by  some  act  or  laches  of 
his ;  and  the  execution  purchaser  succeeds  to  this  right,  arid  to 
nothing  more.  It  would  be  an  anomaly,  if  such  purchaser 
could  acquire  greater  rights  by  such  purchase,  than  the  execu- 
tion debtor  owned.  Of  course,  we  are  considering  cases,  like 
the  present,  where  no  fraud  is  imputed. — Jones  on  Mortgages, 
§§  1055,  1061,  1069  ;  3  Pom.  Eq.  §  1220,  and  note  1,  p.  209 
Rogers  v.  Torbut,  58  Ala.  523  ;  Grigg  v.  Banks,  59  Ala.  311 
Smith V.  Co7iner,  65  Ala.  371  ;  Dozier  v.  Mitchell,  Ih.  511 
Garland  v.    Watson,  74  Ala.  323. 

So,  Kelly,  having  acquired  a  lien  on  the  equity  of  redemp- 
tion, was  himself  authorized  to  redeem  from  Lehman,  Durr  & 
Co.  or  their  assignee,  and  then  foreclose,  for  the  payment  of 
the  mortgage  debt,  thus  made  his  own,  and  for  the  payment  of 
his  unsatisfied  judgment. 

In  what  we  iiave  said  above,  we  have  considered  only  the 
rights  of  the  original  parties  to  the  transaction,  without  any 
reference  to  sales  or  transfers  alleged  to  have  been  made  by 
Levi  Longshore  of  his  equity  of  redemption.  Considering 
the  case  in  that  light  alone,  the  bill  is  without  equity.  It  pro- 
ceeds on  the  theory,  that  the  lands  are  more  than  sufficient  to 
Eay  the  unpaid  balance  of  the  mortgage  debt,  and  it  seeks  to 
ave  the  mortgage  foreclosed,  the  lands  sold,  and  the  balance, 
after  satisfying  the  mortgage,  applied  to  the  extinguishment  of 
complainant's  judgment.  The  complainant  is  in  no  condition 
to  pray  for  such  relief.  He  claims  no  interest  in  the  mortgage 
made  to  Lehman,  Durr  &  Co.,  has  no  right  to  control  it,  and 
can  not  compel  them  nor  their  assignee  to  foreclose  it.  We 
have  shown  above  what  his  rights  are. 

The  bill  in  this  case  makes  no  charge  of  fraud  or  bad  faith 
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in  any  one.  It  seeks  to  sell  the  land — four  hundred  and  seventy 
acres — and,  of  the  proceeds,  to  pay  the  balance  due  on  the 
mortgage,  and  complainant's  judgment.  InTo  semblance  of 
right  is  shown  to  subject  the  lands  brought  by  Massengale. 
They  were  sold  and  conveyed  to  him  long  before  Kelly  recovered 
his  judgment,  and  no  fraud  is  alleged  or  shown.  The  bill  does 
not  seek  to  condemn  the  unpaid  purchase-money  due  from 
Massengale,  even  if  that  could  be  done  in  such  a  suit  as  this, 
^or  is  there  any  ground  shown  for  disturbing  Dean's  Urst  pur- 
chase. The  lands  in  section  five,  and  in  the  south-east  quarter 
of  section  six,  must  be  eliminated  from  this  contention.  The 
several  purchasers  of  those  parcels  have  a  good  title,  so  far  as 
this  record  discloses.  The  south-west  quarter  of  section  six — 
the  Smith  place — is  differently  situated.  The  only  paper  evi- 
dence, devesting  the  equity  of  redemption  in  this  tract  out  of 
Levi  Longshore,  is  his  deed  to  Dean  bearing  date  March  16th, 
1882.  Long  before  that  time  complainant  had  acquired  a  lien, 
by  having  execution  on  his  judgment  placed  in  the  hands  of  the 
sheriff.  The  alleged  sale  from  Levi  to  A.  P.  Longshore,  if 
made  as  alleged,  was  attended  with  no  visible  change  of  pos- 
session or  dominion,  and  furnished  no  evidence,  either  actual 
or  constructive,  that  the  right  had  passd  out  of  Levi  Long- 
shore.— Wade  on  Notice,  §  302  ;  McCarthy  v.  JSficrosi,  72  Ala. 
332.  A  sale  made  at  that  time  under  that  execution  would 
have  conveyed  all  the  title,  except  the  mortgage  interest. 
Preston  v.  McMillan,  58  Ala.  84.  Whether  that  lien  still 
exists  we  will  not  now  consider.  The  bill  is  without  equity. 
Affirmed. 


l^hitlow  V.  Echols. 

Statutory  Real  Action. 

1.  8aXe  of  lands  for  partition  under  order  of  Probate  Court;  what  irregu- 
larities will  not  invalidate,  when  collaterally  assailed. — In  decreeing  a  sale 
of  property  for  partition,  the  Probate  Court  is  a  court  of  statutory  and 
limited  jurisdiction,  and  every  fact  necessary  to  sustain  its  jurisdiction 
must  affirmatively  appear  on  the  face  of  the  proceedings  ;  yet,  when  the 
proceedings  have  ripened  into  a  decree  and  sale,  and  they  are  collate- 
rally assailed,  a  liberal  construction  will  be  given  to  the  petition  or  ap- 
plication, by  which  the  proceedings  were  initiated ;  and  if,  when  thus 
construed,  its  averments  are  sufficient  to  sustain  the  jurisdiction  of  the 
court,  subsequent  irregularities  will  not  invalidate  the  proceedings. 

2.  Same;  what  petition  sufficient  to  sxistain  decree  when  collaterally  as- 
sailed.— The  petition  being  filed  by  an  administrator  and  two  other  per- 
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sons,  and  alleging  that  they  are  the  joint  owners  of  the  land  "in  the 
following  proportions  of  interest — the  estate  of  said  E.  owns  an  undi- 
vided half  interest  in  and  to  the  same,  and  the  said  E.  C.  and  J.N.  the 
remaining  undivided  half  interest  in  and  to  the  same" — this  averment 
is  sufficient  (Code,  §  3948), when  the  proceedings  are  assailed  collaterally, 
to  sustain  the  jurisdiction  of  the  court  to  decree  partition  as  hetween  the 
decedent's  estate  and  the  other  two  petitioners. 

3.  Same. — If  the  petition  shows  on  its  face  that  there  is  a  person  in 
interest  who  is  not  named  and  brought  in  as  a  party,  it  is  fatally  defec- 
tive, and  the  proceedings  founded  on  it  will  be  held  voi<l  for  want  of 
jurisdiction  even  when  collaterally  assailed;  but  when  the  fact  is  shown 
only  by  evidence  dehors  the  record,  it  does  not  affect  the  validity  of  the 
sale,  so  far  as  the  interest  of  the  parties  named  is  concerned. 

4.  Statutory  real  action;  who  can  recover  in. — When  several  persons 
join  as  plaintiffs,  in  a  statutory  real  action,  all  must  recover,  or  none  of 
them  can. 

Appeal  from  Macon  Circuit  Court. 

Tried  before  the  Hon.  J.  E.  Cobb. 

This  was  a  statutory  real  action  brought  by  tlie  appellees,  who 
are  the  heirs  at  law  of  John  H.  Echols,  to  recover  certain  lands 
in  the  possession  of  appellant.  It  was  proved  that  John  H. 
Echols  died  intestate,  leaving  the  plaintiffs  as  his  only  heirs  at 
law,  and  that  in  his  life  time  he  owned  an  undivided  half  in- 
terest in  the  lands  in  question.  In  1876  one  Breedlove,  as  ad- 
ministrator of  Echols,  John  Neal  and  Eugenia  Chappell  filed  a 
petition  in  the  Probate  Court,  alleging  they  were  the  joint  own- 
ers of  the  property  "in  the  following  proportions  of  interest,  to- 
wit :  the  said  estate  of  John  H.  Echols  owns  an  undivided 
half  interest  in  and  to  the  same,  and  the  said  Eugenia  Chap- 
pell and  John  Neal  the  remaining  one  half  interest  in  and  to 
the  same."  The  petition,  after  alleging  that  the  lands  could 
not  be  equitably  divided,  and  praying  a  sale  for  division,  pur- 
ported to  set  out  a  list  of  the  heirs  of  John  H.  Echols,  which 
does  not  contain  the  name  of  one  of  the  plaintiffs  in  the  present 
case. 

The  Probate  Court,  on  the  hearing  of  petition,  decreed  a  sale 
of  the  property,  and  appointed  commissioners  who  made  the 
sale,  and  acting  under  decrees  of  the  court  made  a  deed  to  the 
purchaser,  from  whom  the  lands  have  passed  by  regular  con- 
veyances into  the  possession  of  the  defendant.  This  was  all 
the  evidence. 

The  court  then  charged  the  jury,  that  if  they  believed  the 
evidence,  they  must  find  for  the  plaintiff.  The  defendant  ob- 
jected to  this  charge,  and  here  assigns  the  same  as  error. 

R.  F.  LiGON,  S,  B.  Paine,  and  R.  H.  Abercrombie,  for 
appellants. 

Walpole  C.  Brewer,  mntra. 
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CLOPTON,  J.— The  plaintiffs'  right  to  recover  depends 
upon  the  validity  of  certain  proceedings  in  the  Probate  Court 
for  the  sale  of  the  lands  in  controversy,  for  partition  between 
tenants  in  common,  from  which  the  defendant  derives  and 
claims  title.  It  is  conceded,  that  the  Probate  Court,  in  the 
matter  of  the  sale  of  property  for  partition,  is  a  court  of  stat- 
utory and  limited  jurisdiction,  and  tliat  to  the  validity  of  its 
decrees  it  is  essential  that  every  jurisdictional  fact  shall  ap- 
pear on  the  face  of  the  proceedings.  But  when  jurisdiction 
attaches,  by  the  presentation  of  a  sufficient  application,  all  sub- 
sequent proceedings  are  questions  of  irregularity,  and  all  rea- 
sonable intendments  will  be  made,  on  a  collateral  attack,  to 
support  its  decrees. 

The  application  for  the  sale  of  the  lands  was  made  by  the 
administrator  of  John  H.  Echols,  the  ancestor  of  the  plaintiffs, 
and  by  Eugenia  Chappell  and  John  H.  Neal.  The  application 
was  in  writing,  and  sets  forth,  that  the  estate  of  Echols  and 
the  other  two  applicants  are  the  joint  owners  of  the  lands  "iw 
the  following  propoi'tions  of  interest,  to-wit :  the  said  estate  of 
John  H.  Echols  owns  an  undivided  one  half  interest  in  and  to 
the  same,  and  the  said  Eugenia  Chappell  and  John  Neal  the 
remaining  undivided  one  half  interest  in  and  to  the  sameP 
It  is  insisted  that  the  petition  is  fatally  defective  ;  in  that,  it 
does  not  set  forth  the  interest  of   each  person  in  the  property. 

By  our  decisions,  it  has  been  uniformly  held,  that  when  the 
petition  is  directly  assailed  in  the  primary  court,  or  on  appeal, 
by  demurrer  or  otherwise,  it  is  a  matter  of  the  sufficiency  of 
the  pleading,  and  all  intendments  will  be  made  against  the 
pleader  ;  but  after  the  proceedings  have  progressed  to  a  decree 
of  sale,  a  sale  made  thereunder,  and  rights  of  property  have 
attached,  the  reverse  rule  prevails ;  and  in  the  construction  of 
the  petition,  when  collaterally  assailed,  every  reasonable  intend- 
ment from  the  language  will  be  made  in  support  of  its  suffi- 
ciency and  validity.  In  King  v.  Kent,  29  Ala.  542,  "Walker, 
J.,  said  :  "While  the  principle,  tliat  the  jurisdiction  of  courts 
of  limited  authority  must  be  shown  by  the  record,  is  too  deeply 
rooted  in  our  law,  for  us  to  supply  by  intendment  tlie  omission 
of  the  jurisdictional  facts  from  the  record,  authority,  public 
policy,  and  justice  alike  require  that,  in  determining  whether 
the  record  does  disclose  the  jurisdictional  facts,  we  should  con- 
strue the  language  of  the  record  most  favorably  for  the  main- 
tenance of  the  decree,  and  where  words  are  susceptible  of  two 
or  more  constructions,  adopt  that  which  will  sustain  the  decree. 
We  should  understand  the  petition  as  it  is  reasonable  to  infer 
that  the  party  who  made  it  and  the  judge  wJio  acted  upon  it 
did  understand  it,  and  not  as  they  were  bound  to  understand 
it."     The  same  rule   has  been   re-asserted  in    several    cases. 
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Wright  V.  Ware,  50  Ala.  549 ;  Bibh  v.  Orphans'  Home,  61 
Ala.  326 ;  Robertson  v.  Bradford,  70  Ala.  385 ;  Pollard  v. 
Hanrick,  74  Ala.  334.  The  rule  does  not  authorize  presump- 
tions of  jurisdictional  facts  ;  but  applies  only  to  the  construc- 
tion of  the  phraseology  oJF  the  application,  in  determining 
whether  the  jurisdictional  facts  are  shown,  after  the  matter  has 
ceased  to  be  a  question  of  pleading,  and  the  proceedings  have 
ripened  into  a  decree,  and  property  rights  have  accrued,  and 
the  decree  is  collaterally  assailed. 

It  ma}'  be  conceded  that,  if  the  sufficiency  of  the  application 
had  been  assailed  by  demurrer,  or  on  appeal,  it  would  have  been 
adjudged  defective.  The  allegations,  as  to  the  interest  of  each 
person,  and  the  number  of  shares  into  which  the  money  is  to 
be  divided,  are  not  as  clear  and  distinct,  as  the  rules  of  plead- 
ing require.  The  sufficiency  of  the  petition,  as  a  question  of 
pleading,  is  considered  as  adjudicated,  and  is  not  the  subject 
of  further  examination.  To  sustain  the  jurisdiction  on  a  col- 
lateral attack,  it  is  not  necessary  that  the  petition  shall  employ 
the  statutory  words  ;  language  of  equivalent  meaning  is  suffi- 
cient, and  if  the  application  substantially  conforms  to  the  statute 
the  jurisdiction  will  be  maintained.  This  application  of  the 
rule,  which  requires  a  liberal  construction  for  the  maintenance 
of  the  decree,  is  demanded  by  public  policy,  and  is  in  favor  of 
upholding  judicial  sales,  and  quieting  titles. 

The  petition  alleges,  that  the  estate  of  Echols  owned  an  un- 
divided half,  and  that  Chappell  and  Neal  owned  the  other  un- 
divided half.  When  a  deed  conveys  land  to  two  jointly, 
without  expressing  the  interest  of  each,  the  law  raises  the  pre- 
sumption, that  they  are  equally  interested,  each  taking  a  moiety. 
Long  V.  McDougald,  23  Ala.  413  ;  Walthall  v.  Goree,  36  Ala. 
728.  If  the  petition  had  averred,  that  the  estate  of  Echols 
owned  one  half,  and  Chappell  and  Neal  owned  one  fourth  each, 
there  would  have  been  no  question  as  to  its  sufficiency  to  con- 
fer jurisdiction.  The  petition  contains  an  allegation  of  equiv- 
alent meaning  and  effect.  The  averment  that  Chappell  and 
Neal  owned  an  undivided  half  interest  is,  in  legal  contempla- 
tion and  meaning,  the  equivalent  of  an  allegation  that  they 
owned  it  jointly,  each  being  entitled  to  a  moiety  thereof.  A 
joint  ownership  of  an  undivided  half  of  the  land  gives  and 
shows  a.  joint  right  to  one  half  of  the  money,  the  proceeds  of 
the  sale.  On  a  partition  between  Echols,  as  the  owner  of  an 
undivided  half,  and  Chappell  and  tseal  as  joint  owners  of  the 
other  undivided  half,  it  was  not  necessary,  and  it  may  be  that 
the  court  would  not  have  jurisdiction,  to  make  partition  between 
the  joint  tenants  of  one  undivided  half,  when  the  petition  did 
not  ask  for  a  division  of  their  interests.  Giving  a  liberal  con- 
struction to  the  language  of  the  petition,  we  think  it  sufficiently 
14 
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sets  forth  the  interest  of  eacli  person  in  the  property,  and  shows 
the  number  of  shares  into  which  the  money  is  to  be  divided, 
to  maintain  the  validity  of  the  decree  of  sale  on  a  collateral 
attack. 

It  is  also  insisted,  that  the  Probate  Court  did  not  acquire 
jurisdiction,  for  the  reason  that  one  of  the  children  and  heirs 
of  John  H,  Echols  is  not  named  in  the  petition,  and  the  inter- 
est of  such  child  is  not  set  forth.  The  question  presented  is, 
does  the  fact,  that  a  person,  who  has  an  interest  in  the  prop- 
erty, is  not  named  in  the  petition,  and  his  interest  is  not  set 
forth,  when  the  petition  does  not  disclose  any  outstanding  in- 
terest, oust  the  court  of  jurisdiction,  which  has  been  acquired 
by  an  application  containing  the  substantial  allegation  of  every 
jurisdictional  fact,  make  its  decree  void,  and  defeat  rights  of 
property  that  have  attached  ?  In  McCorMe  v.  Rliea^  75 
Ala.  213,  we  held,  that  an  order  of  sale,  granted  on  an  ap- 
plication for  the  sale  of  property  for  partition,  which  shows  on 
its  face  that  it  has  failed  to  set  forth  the  names  of  all  the  per- 
sons interested  in  the  property,  is  void,  and  a  purchaser  at  a 
sale  made  thereunder  acquires  no  title.  From  this  ruling  we 
find  no  reason  to  depart ;  but  our  decisions  have  gone  no 
farther.  A  purchaser  of  land  is  ciiarged  with  notice  of  every- 
thing, which  appears  in  his  chain  of  title,  in  every  instrument 
which  constitutes  the  title  purchased  ;  and  hence,  of  a  fatal  de- 
fect in  the  application  for  a  sale  for  partition  ;  but  he  can  not 
be  charged  with  notice  of  the  defect,  when  it  does  not  appear 
on  the  face  of  the  instrument. 

The  general  rule  is,  that  a  judgment  or  decree  will  not  be 
declared  void,  when  collaterally  attacked,  and  its  invalidity  ap- 
pears from  facts  dehors  the  record.  An  exception  to  the  rule 
is,  where  a  party  to  the  proceeding  was  dead  at  the  time  of  the 
rendition  of  the  judgment ;  and  there  may  be  other  exceptions 
established  by  practice  long  continued,  or  created  by  statute, 
Johnson  v.  Johnson,  40  Ala.  247.  If  the  rule  prevails,  that  the 
jurisdiction  of  the  court  once  acquired  by  a  proper  petition  is 
ousted,  and  its  decree  and  sale  had  thereunder  are  wholly  in- 
valid, because  there  is  some  person,  who  has  an  interest  in  the 
property,  not  shown  by  the  application,  but  subsequently  dis- 
closed, it  will  produce  uncertainty  in  judicial  sales,  deter  pur- 
chasers, and  cause  the  sacrifice  of  property.  A  rule  of  law, 
productive  of  such  consequences,  does  not  command  favorable 
consideration,  and  should  not  be  promulgated,  unless  compelled 
by  principles  and  practice,  so  long  settled  and  followed  that 
their  continued  recognition  is  promotive  of  less  public  evil  and 
inconvenience,  than  their  non-observance. 

It  is  well  settled,  that  jurisdiction  having  once  attached,  it 
is  the  duty  and  prerogative  of  the  court  to  hear  and  determine 
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the  facts,  on  which  the  desired  action  is  claimed,  and  to  ad- 
judge the  sentence  of  the  law  ;  and  its  decree,  when  collaterally 
questioned,  will  be  conclusive  of  the  rights  of  the  parties,  un- 
less impeached  for  fraud. —  Comett  v.  Williarns,  20  Wal.  226. 
In  Landford  v.  Dunklin,  71  Ala.  594,  it  was  held,  that  when 
the  Probate  Court  grants  an  order  of  sale  on  a  petition,  in 
which  the  petitioner  averred  that  he  is  the  administrator  of  the 
estate,  and  containing  the  other  jurisdictional  facts,  the  court 
is  presumed  to  h^ve  adjudged  every  fact  and  question  essential 
to  the  validity  of  the  order,  including  the  fact  that  the  peti- 
tioner is  the  personal  representative  of  the  estate  ;  and  that  the 
sale  can  not  be  impeached  in  a  collateral  proceeding,  on  the 
ground  that  he  had  ceased  to  be  administrator  before  the  peti- 
tion was  filed,  or  that  the  grant  of  letters  to  him  was  invalid. 
May  V.  Marks,  74  Ala.  249 ;  Farley  v.  Dunklin  ik  Reese, 
76  Ala.  530.  On  like  principle,  when  the  court  granted 
the  decree  of  sale  for  partition,  on  the  petition,  which  averred 
who  were  the  co-parceners,  and  their  respective  interests,  it  is 
presumed  that  the  court  adjudged  that  they  were  the  co-parce- 
ners, and  that  their  interests  were  as  set  forth,  and  that  they 
were  the  persons  interested  in  the  property.  These  facts  are 
immediately  and  directly  involved,  and  their  ascertainment 
necessary  to  a  decree  of  sale.  The  decree  is  final  and  conclu- 
sive on  the  parties  to  the  proceedings,  and  tiie  sale  can  not  be 
impugned,  in  such  case,  by  evidence  that  some  person,  other 
than  those  shown  on  the  face  of  the  application  only  to  be  in- 
terested, had  an  interest  in  the  property.  The  sale  operates  to 
pass  the  title  of  those  who  are  parties. 

We  do  not  decide,  that  the  decree  is  conclusive  on  the  plain- 
tiff, who  was  not  a  party,  nor  do  we  mean  to  intimate  any 
opinion  as  to  his  rights;  but  as  this  is  a  statutory  real  action, 
there  can  be  no  recovery  by  the  plaintiffs,  unless  all  are  entitled 
to  recover. 

Reversed  and  remanded. 


Campbell  <&  Wright  v.  Conner. 

Bill  in  Equity  to  establish  Set-Ojf  against  Judgment. 

1.  Jurisdiction  of  equity,  as  affected  by  amount  in  controversy. — Twenty 
dollars  being  considered  the  fixed  minimum  of  chancery  jurisdiction, 
a  bill  will  be  entertained  where  the  entire  amount  involved  is  only 
twenty-seven  dollars. 

2.  Witness  fees;  merger  in  judgment,  and  set-off  against. — Witness  fees 
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in  a  civil  suit,  being  taxed  as  costs,  a  re  merged  in  the  judgment,  and 
may  be  collected  under  execution  for  the  benefit  of  the  witness  (Code, 
§  3140) ;  and  a  cross  demand  which  the  party  summoning  the  witness 
may  have  against  him,  not  being  available  as  a  set-ofF  in  the  action  at 
law,  may  be  established  as  a  set-ofF  in  equity,  on  proof  of  the  witness' 
Insolvency  when  the  claim  accrued. 

3.  Witness-certificate ;  assignment  of,  and  set-off  against. — A  witness 
certificate,  not  being  commercial  paper,  is  subject  in  the  hands  of  an 
assignee,  when  transferred  after  maturity,  to  a  set-ofF  which  was  avail- 
able against  the  witness  himself. 

Appeal  from  the  Chancery  Court  of  Macon. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  11th  December,  1883, 
by  Campbell  &  Wright,  suing  as  partners,  against  J.  M, 
Conner  and  George  A.  York;  and  sought  to  restrain  the  issue 
and  levy  of  an  execution  on  a  judgment  which  said  Conner 
had  obtained  against  the  complainants,  and  to  establish  an 
equitable  set-off  against  it  to  the  amount  of  $27,  taxed  as  a 
part  of  the  costs  as  the  witness  fees  due  said  York.  According 
to  the  allegations  of  the  bill,  the  judgment  was  rendered  by 
the  Circuit  Court  of  said  county,  on  the  4:th  April,  1883,  and 
was  for  the  sum  of  $59,25,  besides  costs ;  and  the  fees  due 
said  York,  who  had  been  summoned  and  had  attended  several 
terms  as  a  witness  for  the  defendants  in  the  suit,  amounting  to 
$27,  were  taxed  as  a  part  of  the  costs.  The  bill  alleged  that 
York,  when  he  was  summoned  as  a  witness  in  the  case,  and 
during  his  attendance,  was  indebted  to  the  defendants  (com- 
plainants in  the  bill)  in  the  sum  of  $300;  that  he  never 
presented  to  them  any  of  the  witness  certificates  in  his  favor, 
or  demanded  payment  of  his  fees  ;  that  he  was  insolvent,  and 
nothing  could  be  made  out  of  him  by  legal  process;  that 
complainants  had  paid  all  of  the  judgment,  except  said  item 
of  the  costs ;  and  that  Conner  was  seeking  to  enforce  its  col- 
lection by  execution,  "  claiming  that  he  had  bought  and  was 
the  holder  of  said  witness  claims  of  said  York."  The  chan- 
cellor dismissed  the  bill,  on  motion,  for  want  of  equity,  citing 
the  following  authorities:  Findlay  <&  Cutnmings  v.  Wyser, 
1  Stew.  23 ;  Garville  v.  Reynolds.^  9  Ala.  969 ;  Rill  &  Proc- 
ter V.  White,  1  Ala.  576 ;  High  on  Injunctions,  §§  136,  142 ; 
Dade  v.  Irwin's  Executor,  2  Howard,  383  ;  Parks  v.  Spurgin, 
3  Ired.  Eq.  153.     This  decree  is  now  assigned  as  error. 

W.  C.  Brewek,  for  appellants. 

R.  H.  Abercrombie,  and  J.  A.  Bilbro,  contra. 

STONE,  C.  J. — It  would  seem   that  pecuniary  emolument 
could  not  have  been  the  motive  of  this  suit,  as  the  amount 
Vol.  Lxxviii. 
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involved — twenty-seven  dollars — will  not  pay  the  expense  of 
prosecuting  the  suit.  Still,  the  amount  claimed  exceeds  twen- 
ty dollars,  which  may  be  regarded  as  the  fixed  minimum  of 
chancery  jurisdiction. — Hall  v.  Cannte,  22  Ala.  650. 

The  bill  contains  every  necessary  averment  to  give  the 
Chancery  Court  jurisdiction  of  the  set-off  claimed.  York's 
fees  for  attendance  as  a  witness  for  Campbell  &  Wright  have 
become  merged  in  the  judgment  Conner  recovered  against 
them,  and  can  be  collected  by  the  sherifl:',»for  York's  benefit, 
under  the  execution  issued  on  that  judgment. — Code  of  1876, 
§  3 140.  Campbell  &  Wright's  set-off  could  not  have  been 
pleaded  against  York's  claim  in  that  suit.  They  are,  then, 
guilty  of  no  laches  in  not  seeking  redress  in  that  court.  Being 
the  owners  of  the  set-off  when  their  liability  to  York  accrued, 
and  York  being  insolvent,  if  they  pay  the  witness  fees  on  the 
execution,  they  are  without  remedy  to  recover  them  back. 
This  gives  jurisdiction  to  the  Chancery  Court. —  Wood  v.  Steele, 
65  Ala.  436.  The  witness  certificates,  not  being  commercial 
paper,  and,  withal,  transferred  after  maturity,  are  equally 
liable  to  set-off,  as  if  still  held  by  York. — Carroll  v.  Jilalane, 
28  Ala.  521 ;  Ingraham  v.  Foster,  31  Ala.  123 ;  Tate  v.  Evans^ 
54  Ala.  16 ;  High  on  Injunctions,  2d  ed.,  243. 

Bevereed,  injunction  re  instated,  and  cause  remanded. 


Hooper  v.  Columbus  4&  Western  Rail- 
way Co. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Executory  contract  for  purchase  of  right  of  ivay  by  railroad  company. 
A  written  agreement  between  a  railroad  company  and  the  owners  of 
certain  town  lots,  through  which  the  track  of  the  railroad  had  been  laid 
without  any  legal  proceedings  to  condemn  the  land;  by  which  the  com- 
pany agreed  to  pay  a  specified  sum  of  money,  and  to  do  certain  grading 
andpther  work  on  the  adjacent  lots  of  the  owners,  who,  "in  return," 
agreed  to  "give"  the  company  the  right  of  way  through  the  lands, 
vests  in  the  railroad  company  only  an  equitable  title,  leaving  the  legal 
title  in  the  owners. 

2.  Ejectment;  tvhat  title  must  prevail.— In  ejectment,  or  the  statutory 
action  in  the  nature  of  ejectment,  the  legal  title  must  prevail,  and  the 
court  can  not  take  cognizance  of  an  equitable  title. 

3.  Sayne;  as  applied  to  right  of  way  for  railroad.— A  railroad  company, 
having  constructed  its  road  through  plaintiff's  lands,  without  objection 
by  him,  under  an  executory  contract  for  the  purchase  of  the  right  of 
way,  can  not  defeat  an  action  of  ejectment  founded  on  his  legal  title,  by 
proof  of  facts  which  would  constitute  an  equitable  estoppel. 
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Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  H.  D.  Clayton. 

Tliis  action  was  brought  by  George  D.  and  George  W. 
Hooper,  suing  jointly,  against  the  Columbus  &  Western  Rail- 
way Company,  to  recover  the  possession  of  certain  town  lots 
in  "Opelika,  through  which  the  track  of  the  defendant's  road 
ran,  and  was  commenced  on  the  17th  April,  1882.  As  to  the 
lands  of  which  it  had  possession,  the  defendant  pleaded  not 
guilty,  and  a  special  plea  in  these  words  :  "As  to  the  lands 
on  which  said  railway  company  has  its  right  of  way,  defendant 
says,  that  the  former  corporation,  the  Savannah  &  Memphis 
Railroad  Company,  contracted  with  plaintiffs  for  the  same  as 
a  right  of  way,  paying  them  down  the  sum  of  $375  on  the 
purchase  of  the  same ;  and  said  plaintiffs  agreed  to  wait  for 
the  balance  of  said  purchase-money,  being  certain  work  on 
said  lands,  which  said  agreement  and  contract  bears  date  on 
the  6th  day  of  September,  1870,  and  is  hereto  attached,  marked 
Exhibit  A,  and  made  a  part  of  this  plea ;  and  postponed  the 
payment  of  the  same  to  a  future  day,  and  permitted  the  said 
railroad  company  to  take  possession  of  said  lands  under  said 
agreement,  and  to  build  not  only  the  railroad  on  and  across 
said  lands  mentioned  in  said  complaint,  but  a  line  of  road  for 
sixty  miles  beyond ;  and  this  defendant  claims  title  and  pos- 
session through  and  under  said  Savannah  &  Memphis  Railroad 
Company." 

The  agreement  mentioned  as  Exhibit  A,  which  was  signed 
by  Samuel  G.  Jones  as  president  of  said  railroad  company,  and 
by  the  plaintiffs,  was  in  these  words :  "  Memorandum  of 
agreement  made  between  G.  D.  &  G.  W.  Hooper  on  the  one 
part,  and  the  Savannah  &  Memphis  Railroad  Company  on  the 
other  part,  the  6th  September,  1870.  (1.)  The  said  railroad 
company  shall  pay  to  the  said  Hoopers,  in  cash,  the  sum  of 
$375.  (2.)  Said  company  to  fill,  level  and  grade  every  street 
which  leads  to  or  around  Block  A  (whereon  said  G.  D.  Hooper 
resides)  which  is  cut  by  said  railroad,  in  such  manner  and  to 
such  extent  as  to  make  the  crossing  of  said  railroad  by  each 
of  said  streets  as  ample  and  convenient  as  it  is  possible  to 
make  them  consistently  with  the  running  and  use  of  said 
railroad ;  and  this  grading,  filling  and  building  to  extend  to 
the  width  of  twenty-five  feet,  and  to  be  always  kept  up  by  the 
said  company ;  ])rovided^  however,  that  a  bridge,  if  deemed 
advisable  by  both  parties,  may  be  built  by  the  company  across 
the  railroad  on  Washington  street.  (3.)  And  in  return  the 
said  Hoopers  are  to  give  the  said  company  the  right  to  run 
their  road  through  the  said  block,  on  the  road-bed  as  at  present 
graded,  and  to  the  use  of  all  of  lot  number  four  (4)  on  the 
north  side  of  said  track,  and  the  right  of  way  on  lot  number 
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(4)  to  the  extent  of  twenty-five  feet  from  the  centre  of  said 
raih-oad  track,  on  the  south  side  of  said  track.  (4.)  The  said 
raih'oad  company  agrees  to  perform  all  the  work  above  de- 
scribed to  be  done  by  them,  by  the  1st  June,  1871;  and  it  is 
agreed  that,  for  any  failure  in  said  performance,  after  the 
1st  June,  1871,  they  shall  pay  the  said  Hoopers  the  sum  of 
one  dollar  per  day,  for  each  day  they  are  in  default.  (5.)  The 
said  Hoopers  reserve  the  right  to  remove  all  the  fencing  and 
buildings  from  said  lot  four  (4);  and  the  company  will  allow 
no  railroad  hand  or  employee  to  interfere  with,  or  assist  in  the 
same.  (6.)  Each  of  said  parties  binds  hiiriself,  on  the  reason- 
able request  of  the  other  party,  to  make  any  deed,  conveyance, 
or  writing  in  solemn  form,  which  shall  secure  to  the  other  any 
and  every  right  to  which  the  other  may  be  entitled  on  a  fair 
construction  of  this  agreement.  (7.)  The  said  Hoopers  will 
move  to  withdraw  and  dismiss,  without  prejudice,  their  bill 
in  chancery  against  said  company,  the  company  agreeing  to 
pay  the  costs.  In  testimony,"  &c.  Indorsed  on  this  agree- 
ment, under  date  of  August  28th,  1871,  is  a  memorandum 
signed  by  G.  D.  &  G.  W.  Hooper,  in  these  words :  "  The 
failure  of  the  railroad  company  to  make  crossings  up  to  the 
1st  October,  1871,  will  not  be  taken  advantage  of,  provided 
they  are  then  made  as  specified  in  this  agreement." 

The  plaintiffs  demurred  to  this  special  plea,  assigning  eight 
special  grounds  of  demurrer,  but  their  demurrer  was  overruled 
by  the  court ;  and  they  declining  to  plead  over,  or  to  take  issue 
on  the  plea,  judgment  was  rendered  against  them.  The  judg- 
ment overruling  the  demurrer  is  now  assigned  as  error. 

S.  F.  EicE,  and  Jno.  M.  Chilton,  for  appellants. — The  plea 
sets  up  an  equitable  estoppel,  which  can  not  prevail  against 
the  legal  title,  in  an  action  of  ejectment. — Chappell  v.  Glassell, 
13  Ala.  50  ;  Herman  on  Estoppel,  §  408 ;  Harrismi  v.  Parmer, 
76  Ala.  157;  Tutwiler  v.  Muvfcrrd,  73  Ala.  308;  You  v. 
Flinn,  34  Ala.  409. 

W.  H.  Barnes,  and  Geo.  P.  Harrison,  contra,  cited  W.  0. 
(&  S.  Railroad  Co.  v.  Jones,  68  Ala.  48 ;  McAuley  v.  Western 
Railroad  Co.,  33  Vermont,  311 ;  Austin  v.  Rutland  Railroad 
Co.,  45  Vermont,  215 ;  Knapv  v.  McAuley,  39  Vermont,  275  ; 
Trenton  Railroad  Co.  v.  Chanihers,  9  N.  J.  Eq.  471 ;  Chap- 
man V.  Gates,  54  N.  Y.  132;  Provolt  v.  Chicago  Railroad 
Co.,  57  Mo.  256. 

SOMERVILLE,  J.— It  is  not  controverted  that  the  plain- 
tiffs in  the  present  action,  which  is  one  of  ejectment  under  the 
statute,  have  the  legal  title  to  the  land  sued  for,  and  that  th^ 
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title  of  the  defendant— the  Columbus  &  Western  Railway 
Co. — is  merely  equitable.  This  was  settled  in  Hooper  v.  Sa- 
vannah  <&  Memphis  R.  B.  Co.,  69  Ala.  620,  which  involved 
the  construction  of  the  identical  contract. 

Nor  is  it  denied  that  the  settled  rule  in  this  State,  in  ordi- 
nary cases,  is,  that  in  actions  of  ejectment  the  legal  title  must 
always  prevail,  and  that  a  court  of  law  can  take  no  cognizance 
of  a  mere  equitable  title.  It  has  been  uniformly  held  by  this 
court,  that  "  a  court  of  law  will  not  look  to,  or  consider  the 
equity  of  a  party,  in  opposition  of  the  legal  title  of  the  other," 
and  that  a  court  of  equity  was  the  only  proper  forum  in  which 
the  purchaser  of  an  equitable  title  could  protect  himself  by  in- 
voking the  doctrine  of  equitable  estoppel. — McPherson  v.  Wal- 
ters, 16  Ala.  714 ;  S7nitA  v.  Mundy,  18  Ala.  182 ;  Kelly  v. 
Hendricks,  57  Ala.  193 ;  Lehman  v.  Bryan,  67  Ala.  558 ; 
Tutwiler  v.  Munford,  73  Ala.  308. 

The  only  question  then  is,  whether  there  are  any  circum- 
stances under  which  the  courts  can  except  railroad  companies 
from  the  operation  of  this  rule,  by  reason  of  the  interest  which 
the  public  has  in  them,  or  on  any  principle  of  public  policy 
originating  in  the  peculiar  nature  and  use  of  such  public  high- 
ways. Where  the  plaintiff  has  the  legal  title  to  a  strip  of  land, 
through  which  he  has  permitted  a  railroad  company  to  construct 
its  line  of  road  for  many  miles,  can  the  company,  when  sued 
in  ejectment  at  law,  preclude  the  plaintiff  from  a  recovery  on 
the  ground  of  estoppel  ?  Will  ejectment,  in  other  words,  lie 
for  the  fractional  part  of  the  road-bed  of  an  extended  line  of 
railroad,  over  and  through  which  the  defendant  is  exercising 
the  right  of  way,  having  constructed  the  road-bed  and  other 
improvements  thereon  by  the  consent  of  the  plaintiff  % 

There  are  cases  which  support  the  view,  contended  for  by 
appellee's  counsel,  that  an  equitable  title  can  be  set  up  by  es- 
toppel at  law  in  cases  of  this  character,  where  the  plaintiff, 
having  knowledge  of  the  fact  that  a  company  is  proceeding  to 
construct  a  line  of  railroad  over  his  land,  allows  them  to  ex- 
pend large  sums  of  money  in  such  an  improvement,  without 
objection.  We  admit  there  is  much  force  in  the  reasoning  up- 
on which  these  cases  are  based,  and  a  dictum  occurs  in  the 
case  of  New  Orleans  i&  Selma  B.  B.  Co.  v.  Jones,  68  Ala.  48, 
where  some  countenance  was  given  by  us,  arguendo,  to  this 
doctrine.  So,  in  Bollard  v.  Maddox,  28  Ala.  321,  where  the 
plaintiff's  deed  to  a  railroad  company  failed  to  convey  the  legal 
title  to  land,  it  was  so  far  construed  to  operate  as  a  covenant 
granting  the  right  of  way,  as  to  bar  the  plaintiff  by  estoppel 
from  claiming  damages  in  an  action  of  trespass  at  law. 

We  have  re-examined  the  authorities  on  this  question,  with 
some  doubts  as  to  which  is  the  sounder  and  better  rule  in  such 
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CAses.—McAuley  v.  Western  Vt.  R.  R.  Co.,  33  Vt.  311 ;  Pro- 
volt  V.  Chica<jo  Railroad  Co.,  57  Mo.  256 ;  Evans  v.  Missouri 
Railway  Co.,  64  Mo.  453 ;  Trenton  Co.  v.  Chamhers,  9  N,  J. 
(Eq.)  471  ;  Goodin  v.  Cincinnati  Canal  Co.,  18  Ohio  St.  169 ; 
Mills  on  Eminent  Domain,  §  140-41.  We  have  reached  the 
conclusion,  that  the  courts  can  make  no  exception,  based  on 
sound  and  just  principles,  which  would  exclude  railroad  com- 
panies from  the  operation  of  the  general  rule,  that  in  actions 
of  ejectment  at  law  the  legal  title  must  prevail.  Where  prop- 
erty is  acquired  by  the  exercise  of  the  right  of  eminent  do- 
main, whether  by  railroad  companies,  or  for  other  public  use, 
the  constitution  requires  that  "just  compensation  shall,  in  all 
cases,  be  first  made  to  the  owner." — Const.  1875,  Art.  1,  §  24. 
Pre-payment  of  price  to  the  owner  of  lands,  sought  to  be  con- 
demned, is  thus  made  a  condition  precedent,  without  which 
the  title  is  not  divested,  or  affected  in  any  manner. — N'ew  Or- 
leans Railroad  Co.  v.  Jones,  68  Ala.  48 ;  Mills  on  Em.  Do- 
main, §  130.  The  policy  of  our  law,  therefore,  is  to  protect 
the  property  rights  of  the  citizen,  just  as  effectually  against 
seizure  without  compensation  for  public,  as  for  private  uses. 
Smith  V.  Chicago  &  St.  Louis  Railroad  Co.,  67  111.  191.  It  is  in 
recognition  of  this  principle  that  an  action  of  ejectment  has  been 
sustained  in  favor  of  a  private  citizen,  against  agents  and  officers 
of  the  General  Government,  for  lands  held  by  them  in  the 
name  and  for  the  use  of  the  Government. —  United  States  v. 
Lee,  106  U.  S.  196.  While  it  is  permitted  to  the  Government, 
by  reason  of  its  sovereignty,  to  enjoy  the  immunity  of  refusing 
to  be  sued  in  its  own  courts  without  its  consent,  all  other  persons, 
private  and  corporate,  must  stand  upon  a  basis  of  equality  be- 
fore the  law,  in  the  enforcement  and  defense  of  their  legal 
rights  in  courts  of  justice  in  this  State,  at  least  so  far  as  is 
practicable. — SoutA  c&  North  Ala.  R.  R.  Co.  v.  Morris,  65 
Ala.  193;  Home  Protection  of  North  Ala.  v.  Richards  c& 
Sons,  74  Ala.  456 ;  Smith  v.  Chicago  Railroad  Co.,  67  111. 
191,  195. 

In  the  present  case,  the  plaintiffs  have  by  contract  retained 
the  title  of  the  property  for  their  own  security,  as  they  had  the 
lawful  right  to  do.  If  an  individual  were  the  defendant  in  an 
ordinary  case,  the  law  would  hold  that  the  plaintiffs  could  re- 
cover upon  the  strength  of  their  legal  title.  So  likewise,  as.  we 
have  seen,  were  the  defendant  an  officer  or  agent  of  the  Gen- 
eral Government,  holding  the  property  in  the  name  of  the  sov- 
ereign for  public  uses ;  this  does  not  preclude  the  legal  title 
from  prevailing,  according  to  the  better  opinion.  It  is  diffi- 
cult to  perceive  that  the  public  can  claim  an  estoppel  upon  any 
other  principles  than  an  individual,  for  the  public  is  but  an  ag- 
gregate of  individuals.     Its  rights,  therefore,  where  the  sover- 
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eignty  is  not  concerned,  is  but  the  summation  of  the  rights  of 
a  multitude  of  single  persons.  As  said  by  a  learned  English 
judge,  in  a  case  where  it  was  urged  tliat  a  vendor's  lien  could 
not  be  enforced  against  land  taken  by  a  railroad  company,  "the 
public  can  have  no  rights  springing  from  injustice  to  others." 
Walker  v.  W.  11.  &  B.  Railway,  12  Jur.  K  S.  18. 

We  can  not  see,  moreover,  that  the  public  would  be  any 
more  inconvenienced  by  the  action  of  ejectment  in  this  case  at 
law,  than  they  would  by  the  enforcement  of  the  vendor's  lien 
by  a  court  of  chancery,  which  would  result  in  a  sale  of  the  land 
by  order  of  that  court,  and,  in  the  event  of  its  purchase  by  the 
plaintilf  or  any  other  vendee,  in  the  placing  of  such  purchaser 
in  the  actual  possession. — 2  Story's  Eq.  Jur.  (12th  Ed.), 
§  1231^*. 

It  would  be  no  hardship  on  the  defendant  to  compel  a  re- 
sort to  a  court  of  equity  in  this  case,  where  a  bill  could  be 
maintained,  if  at  all,  only  by  tendering  payment  of  the  balance 
due  by  them  to  the  plaintiffs  for  the  land,  and  which  they 
had  failed  to  pay. — Trenton  Co.  v.  Chamhers,  9  N.  J.  (Eq.) 
471 ;  Goodin  v.  Cincinnati  Canal  Co.,  18  Ohio  St.  169 ;  Ev- 
ans V.  Missouri  Railway  Co.,  64  Mo.  453. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Montgomery  Iron  Works  v,  Dorman. 

Statutory  Action  to  enforce  Contractor's  Lien. 

1.  Description  of  property  sought  to  be  charged,  in  claim  filed  and  in 
complaint. — Under  the  statutory  provisions  declaring  and  regulating  the 
lien  of  contractors  and  material-men,  and  requiring  the  claimant  to  file 
with  the  probate  judge,  "  a  just  and  true  account  of  his  demand,"  and 
"  a  true  description  of  the  property  upon  which  the  lien  is  intended  to 
apply,  or  so  near  as  to  identify  the  same  "  (Code,  §§  3440-44),:  the  same 
certainty  of  description  is  requisite  in  the  claim  as  in  the  levy  of  an 
execution,  so  that  the  court  may  be  informed  what  particular  land  to 
order  sold,  and  the  purchaser  may  be  able  to  locate  it;  and  the  com- 
plaint, in  an  action  to  enforce  the  lien,  must  be  equally  specific  and 
definite. 

2.  Same. — Where  the  lien  is  sought  to  be  charged  on  land  on  which 
a  saw-mill  and  a  tram-road  four  miles  long  are  situated,  for  materials 
furnished  on  the  road  and  cars,  and  no  attempt  is  made  to  describe  the 
"  one  acre  "  to  which  the  lien  is  limited,  the  claim  is  fatally  defective ; 
and  the  complaint,  following  it,  is  demurrable. 

3.  Judgment  on  demurrer  sustained  to  part  of  complaint. — A¥hen  a  de- 
murrer is  properly  sustained  to  a  defective  special  count,  or  part  only  of 
the  complaint,  and  the  plaintiff"  declines  to  proceed  further,  although 
his  complaint  also  contams  the  common  counts,  the  court  may  render 
judgment  final  for  the  defendant. 
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Appeal  from  the  Circuit  Court  of  Elmore. 

Tried  before  the  Hon.  Jas.  E.  Cobb. 

This  action  was  brought  by  the  appellant,  a  private  corpora- 
tion, against  A.  J.  Dorman,  and  was  commenced  on  the  19th 
March,  1884.  The  complaint  was  in  these  words:  "The 
plaintiff,  a  corporation,"  &c.,  "claims  of  the  defendant  $200, 
due  from  him  by  account  on  the  Ist  day  of  July,  1883,  on  an 
account  stated  between  the  plaintiff  and  the  defendant  on  the 
1st  July,  1883 ;  and  the  like  sum  for  goods,  wares  and  mer- 
chandise, and  chattels,  sold  by  plaintiff  to  defendant  on  the 
1st  day  of  July,  1883;  and  the  like  sum  for  work  and  labor 
done  by  plaintiff  for  defendant,  at  the  request  of  said  defend- 
ant, on  the  1st  day  of  July,  1883  ;  which  several  sums  of 
money,  with  the  interest  thereon,  are  now  due.  And  plaintiff 
avers  that  said  several  sums  of  money  are  due  plaintiff  under 
and  by  virtue  of  a  contract  between  plaintiff  and  defendant, 
for  work  and  labor  done  and  performed  upon,  and  materials 
furnished  for  improvements  upon  the  following  described  real 
estate,  to-wit :  one  saw-mill  located  in  said  county  of  Elmore, 
about  four  miles  from  Deatsville  in  said  county,  on  the  east 
side  of  the  South  &  North  Alabama  railroad,  owned  and  ope- 
rated by  the  defendant ;  and  the  tram-road  connecting  said 
mill  with  Deatsville,  and  the  land  upon  which  said  mill  and 
road  lies.  The  account  for  said  work  and  labor  done  and  ma- 
terials furnished  is  as  follows  :  "  specifying  "repairs  on  tram- 
car,-''  "  250  feet  of  strap-rail  for  tram-road,"  "  one  set  of 
wheels,  axles,  tfec,  for  tram-car,"  all  furnished  during  the 
month  of  June,  1883,  and  aggregating  $130.  "And  plaintiff 
avers  that  said  mill  and  tram-road  and  cars  are  owned  and  ope- 
rated by  defendant,  and  were  at  the  time  of  said  contract,  and 
when  said  labor  was  done  and  materials  furnished ;  and  that 
plaintiff  was  the  original  contractor  therefor,  and  within  six 
months  after  said  indebtedness  accrued,  to-wit,  on  the  20th 
December,  1883,  filed  with  the  judge  of  probate  of  said  county 
of  Elmore  a  just  and  true  account  of  the  said  demand  due 
plaintiff,  after  all  just  credits  had  been  given,  and  a  description 
of  said  property  so  near  as  to  identify  the  same,  with  the 
name  of  the  owner  thereof,  verified  by  affidavit  of  its  president 
and  manager.  And  plaintiff  claims  a  lien  upon  said  property, 
tram-cars,  tram-road  and  improvements,  under  sections  3440 
et  seq.  of  the  Code  of  Alabama,  for  the  satisfaction  of  said 
claim." 

The  defendant  demurred  to  "so  much  of  said  complaint  as 
seeks  to  enforce  a  lien  upon  real  and  personal  property,"  and 
assigned  the  following  as  grounds  of  demurrer  :  1st,  "  that 
said  complaint  does  not  show  any  claim  upon  which  a  lien  is 
given  by  said  sections  3440  et  seq.  of  the  Code ;"  2d,  "  that 
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8aid  sections  do  not  embrace  or  give  any  lien  for  the  articles 
mentioned  in  said  complaint;"  3d,  "that  the  complaint  does 
not  sufficiently  describe  the  tram-way  therein  mentioned,  as  to 
enable  the  conrt  to  enforce  any  lien  thereon,  upon  any  judg- 
ment that  might  be  rendered  in  said  case."  The  court  sus- 
tained the  demurrer,  and,  as  the  judgment-entry  recites,  "  the 
plaintiff  declining  and  refusing  to  amend  his  complaint,  or  to 
proceed  further  in  this  case,  because  of  this  ruling  on  said 
demurrer,"  rendered  final  judgment  for  the  defendant. 

The  ruling  and  judgment  on  the  demurrer  is  now  assigned 
as  error. 

Shaver  &  Hutcheson,  and  Watts  &  Son,  for  appellant. 

H.  C.  Bullock,  contra. 

CLOPTON,  J. — The  statute  gives  to  "  every  mechanic,  or 
other  person,  who  shall  do  or  perform  any  work  or  labor  upon, 
or  furnish  any  materials,  fixtures,  engine,  boiler,  or  machinery, 
for  any  building,  erection,  or  improvement  upon  land,  or 
repairing  the  same,  under  or  by  virtue  of  any  contract  with 
the  owner  or  proprietor  thereof,"  upon  complying  with  the 
provisions  of  the  statute,  a  lien  on  such  building,  erection  or 
improvement,  and  upon  the  land  belonging  to  such  owner  or 
proprietor,  on  which  the  same  are  situated,  to  the  extent  of 
one  acre,  if  such  building,  erection,  or  improvement  is  not  on 
any  lot  in  any  town,  city  or  village. — Code,  §  3440.  To  acquire 
the  lien,  tlie  contractor  is  required,  by  section  3444,  to  file  with 
the  judge  of  probate,  within  six  months  after  the  indebtedness 
has  commenced,  "a  just  and  true  account  of  the  demand  due 
him,  after  all  just  credits  have  been  given,  which  is  to  be  a  lien 
upon  such  building,  or  other  improvements,  .  .  and  a  true  de- 
scription of  the  property,  or  so  near  as  to  identify  the  same, 
upon  which  the  lien  is  intended  to  apply,"  which  must  be 
verified. 

The  purpose  of  the  statute,  in  requiring  the  claim  to  be  filed 
with  the  judge  of  probate,  is  to  give  notice  to  purchasers  and 
creditors.  For  this  purpose,  the  description  of  the  property, 
on  which  the  lien  is  claimed,  is  material.  It  should  be  suffi- 
ciently certain  to  designate  the  property  to  be  charged.  It  is 
sufficient,  if  the  description  points  out  the  premises,  so  that,  by 
applying  it,  the  land  can  be  identified.  The  language  of  the 
statute  is,  "a  true  description  of  the  property ,  or  so  near  as  to 
identify  the  sameP  Convenient  and  reasonable  certainty  is 
requisite.  When  the  lien  on  the  land  is  io  the  extent  of  one 
acre,  and  the  tract  of  land  contains  more  acres  than  one,  the 
particular  acre  on  which  the  lien  is  charged  must  be  pointed 
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out,  and  designated  by  a  description  sufficiently  certain  to 
identify  and  separate  it  from  the  balance  of  the  tract.  The 
same  certainty  of  description  is  requisite  as  in  case  of  a  levy 
under  execution,  so  that  the  court  may  be  informed  what  land 
to  order  sold,  and  the  purchaser  be  able  to  locate  it.  Without 
such  description  no  lien  is  acquired. — Munger  v.  Green,  20 
Ind.  38  ;  Williams  v.  Porter,  51  Mo.  441  ;  Tuttle  v.  Howe,  41 
Minn.  145.  The  same  certainty  of  description  in  the  com- 
plaint is  requisite  for  the  enforcement  of  the  lien. — Phillips  on 
Mec.  Liens,  §  378. 

The  claim,  as  filed  with  the  judge  of  probate,  is  not  suffi- 
ciently averred  in  the  complaint.  It  should  have  been  sub- 
stantially set  out,  so  that  the  court  can  determine  whether  the 
provisions  of  the  statute  have  been  complied  with.  Conclu- 
sions are  not  sufficient.  But,  assuming  that  the  description  in 
the  claim  corresponds  with  that  in  the  complaint,  it  is  fatally 
defective.  The  lien  is  sought  to  be  charged  on  the  land  on 
which  a  saw-mill  and  tram-road  four  miles  in  length  are  situate, 
and  no  attempt  is  made  to  point  out  and  designate  the  one  acre, 
to  which  the  lien  extends.  No  materials  were  furnished  for,  or 
labor  done  on  the  saw-mill ;  and  the  materials  furnished  for  the 
tram-road  and  the  cars,  on  which  the  repairs  were  made,  are 
not  described  so  as  to  identify  them.  The  description  is  no 
notice  to  a  purchaser  or  creditor  of  the  property  to  be  charged, 
and  does  not  inform  the  court  what  property  to  order  sold. 

Without  deciding,  at  present,  whether,  when  the  action  is 
not  on  a  penal  bond  or  other  writing  (Code,  §  2981),  a  demur- 
rer can  be  interposed  to  a  part  of  a  complaint,  or  whether  such 
demurrer  will  be  considered  as  equivalent  to  a  motion  to  strike 
out,  the  plaintiff  has  no  cause  to  complain  that  final  judgment 
was  rendered.  After  striking  out  that  part  of  the  complaint 
which  claimed  a  lien,  the  common  counts  were  left,  sufficient  to 
authorize  a  personal  judgment  against  the  defendant.  The 
plaintiff  did  not  insist  on  proceeding  with  the  case ;  neither  did 
the  court  refuse  to  permit  it.  As  shown  by  the  record,  the 
plaintiff  declined  and  refused  to  proceed  further,  because  of 
the  ruling  of  the  court  on  the  demurrer.  There  was  nothing 
for  the  court  to  do  but  to  render  judgment. 
.   Affirmed. 
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Trammell  v,  Hudmon. 

Statutory  Action  hy  Material- Man  to  enfoi'ce  Lien. 

1.  Declarations  against  interest,  hy  third  persons. — Declarations  affect- 
ing the  rights  of  third  persons,  althougli  against  interest,  are  regarded 
as  mere  hearsaj',  and  are  inadmissible,  except  when  the  declarant  is 
since  deceased  ;  and  then  they  are  admitted  only  on  the  principle,  that 
they  constitute  Uie  best  evidence  of  which  the  nature  of  the  case  admits. 

2.  Material-man's  lien;  against  whom  enforced. — When  the  credit  for 
materials  for  building  a  house  is  extended  to  the  owner,  he  becoming 
the  original  debtor  therefor,  the  lien  of  the  material-man  can  be  enforced 
for  the  entire  debt  (Code,  §§  3440-44) ;  but,  where  the  materials  are  sold 
to  the  contractor,  on  his  credit,  and  he  uses  them  in  constructing  the 
building,  the  material-man,  by  complying  with  the  requirements  of  the 
statute,  can  enforce  his  lien  only  to  the  extent  of  any  unpaid  balance  in 
the  hands  of  the  owner,  which  he  may  owe  the  contractor  or  builder. 

3.  Complaint;  joinder  of  counts  against  owner  and  contractor. — It  is 
not  a  misjoinder  of  counts  to  unite  both  the  contractor  and  owner  in  the 
complaint  of  a  material-man  to  enforce  his  lien.  The  whole  proceeding 
is  in  the  nature  of  a  bill  in  equity  for  the  enforcement  of  a  lien  on  land, 
and  all  persons  interested  in  the  matter  in  controversy,  or  in  the  prop- 
erty sought  to  be  subjected  to  the  lien,  are  authorized  to  be  made  par- 
ties. The  question  is  unaffected  by  the  fact  that  the  lien  is  worked  out 
by  a  species  of  subrogation  in  one  case,  and  by  personal  liability  in  the 
other. 

4.  Liability  of  owner  and  contractor  to  material-man;  promise  to  pay 
debt  of  another. — If  the  materials  were  furnished  on  the  credit  of  the 
contractor,  or  under  contract  with  him,  his  liability  is  not  affected  bj' 
the  subsequent  promise  of  the  owner  to  withhold  money  enough  to  pay 
for  them,  nor  by  partial  payments  made  by  the  owner;  and  a  direct 
promise  on  his  part  to  pay  the  debt,  not  founded  on  a  new  considera- 
tion, would  be  void  under  the  statute  of  frauds. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  Henry  D.  Clayton. 

This  action  was  brought  by  R.  J.  Trammell,  against  G.  N. 
Hudmon,  the  owner  of  a  lot  in  the  town  of  Opelika,  and  C. 
M.  Worthington,  a  contractor  who  had  built  a  house  on  the 
lot  under  a  contract  with  Hudmon.  The  complaint  contained 
several  counts,  each  claiming  a  lien  on  the  house  and  lot  for 
materials  furnished  for  its  erection.  Some  of  these  counts  set 
up  a  contract  directly  with  Hudmon,  and  seek  to  enforce  the 
lien  for  the  whole  amount  due ;  and  others  assert  a  contract 
made  with  Worthington,  a  delivery  of  the  materials  nnder  it, 
a  notification  to  Hudmon,  before  payment  to  Worthington,  and 
seek  to  subject  an  alleged  balance  in  the  hands  of  Hudmon, 
and  to  declare  a  lien  on  the  house  to  that  amount,     Hudmon 
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set  up  in  defense  that  lie  had  made  no  contract  with  Trammell ; 
that  under  his  contract  with  Worthington,  all  the  materials 
were  to  be  furnished  by  Worthington ;  and  that  before  any 
notice  of  plaintiff's  claim,  he  had  paid  all  that  was  due  to 
Worthington.  There  was  much  evidence  on  these  issues, 
which  need  not  be  set  out  in  extenso.  For  the  purpose  of 
proving  that  he  had  paid  all  due  to  Worthington,  Hudmon 
introduced  a  witness,  one  Hobson,  who  testified  that,  in  No- 
vember, or  December,  1880,  he  heard  Hudmon  demand  of 
Worthington  that  he  finish  the  house  under  his  contract ;  to 
which  Worthington  replied,  that  he  had  no  tnoney  to  finish  it 
with,  but  that  if'  Hudmon  would  lend  him  the  money,  he  would 
give  him  a  waive-note,  and  complete  the  house  at  once;  that 
Hudmon  declined  to  do  this,  and  then  asked  Worthington  if  he 
did  not  agree  to  build  the  house,  and  furnish  all  the  materials, 
for  two  thousand  dollars,  and  if  he  had  not  paid  him  that  amount 
in  full ;  to  both  of  which  questions  Worthington  answered 
yes.  The  plaintiff  objected  to  this  evidence,  and  moved  the 
court  to  exclude  the  same,  on  the  ground  that  it  M^as  illegal  and 
irrelevant.  The  court  overruled  the  objection,  and  refused  to 
exclude  the  testimony,  and  plaintiff  excepted.  There  were 
numerous  charges  to  which  exceptions  were  reserved,  but  in 
the  view  which  this  court  took  of  the  case  it  is  not  necessary  to 
set  them  out. 

The  rulings  of  tlie  court  on  the  evidence,  and  in  the  matter" 
of  charges  given  and  refused,  are  now  assigned  as  error. 

J.  M.  Chilton,  for  appellant. 

Wm.  H.  Barnes,  contra. 

SOMERVILLE,  J. — The  conversation  between  the  de- 
fendants, Worthington  and  Hudmon,  as  proved  by  the  witness 
Hobson,  was  not,  in  our  opinion,  admissible  as  evidence  against 
the  plaintiff,  it  being  as  to  him  r<?*  inter  alios  acta^  or  mere 
hearsay.  The  question  at  issue  was  the  indebtedness  vel  non  of 
Hudmon  to  Worthington ;  the  effort  of  the  plaintiff,  in  one 
aspect  of  the  place,  being  to  subject  any  balance  in  the  hands 
of  Hudmon  due  Worthington,  at  or  after  the  time  of  giving 
the  notice  and  filing  his  claim  in  the  Probate  Court,  as  pre- 
scribed by  statute.  The  declaration  made  by  Worthington 
— that  Hudmon  had  paid  him  all  he  owed,  and  that  nothing 
remained  due — although  competent  as  an  admission  against  the 
defendant,  was  not  binding  on  a  third  person  whose  rights 
might  be  affected  by  it.  Such  declarations,  although  made 
against  interest,  are  regarded  as  mere  hearsay,  except  when  it 
is  shown  that  the  declarant  is  since  deceased,  and  then  they  are 
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admitted  only  on  the  principle,  that  they  constitute  the  best 
evidence  of  which  the  nature  of  the  case  will  admit. — Humes 
V.  O' Bryan,  74  Ala.  64;  1  Green.  Ev.  (14th  Ed.),  §  147.  For 
the  error  of  the  court  in  admitting  this  evidence,  the  judgment 
must  be  reversed. 

The  principles  necessary  to  be  stated  for  the  guidance  of  the 
Circuit  Court  upon  another  trial  are  few  and  familiar.  The 
case,  under  the  pleadings  and  proof,  may  be  viewed  in  two 
aspects.  In  the  first  aspect,  the  plaintiff  claims  that  his  con- 
tract to  furnish  materials  for  the  construction  of  the  defendant 
Hudmon's  house  was,  in  effect,  a  contract  directly  with  him, 
by  which  the  credit  was  given  to  Hudmon  himself,  and  that 
the  debt  was  therefore  one  for  which  Hudmon  was  personally 
liable.  In  the  second  aspect,  it  is  claimed  that  the  credit  was 
given  to  Worthington,  and  that  Hudmon  owed  Worthington 
a  balance  on  the  building  contract,  and  that  this  unpaid  balance 
could  be  subjected — or,  rather,  that  the  house  and  lot  of  Hud- 
mon could  be  subjected  to  the  payment  of  plaintiff's  claim  to 
the  extent  of  this  balance. 

The  law  is  well  settled  by  our  decisions,  that  under  the  state 
of  facts  just  mentioned — where  the  credit  for  materials  fur- 
nished is  extended  to  the  owner  or  proprietor,  he  becoming 
the  original  debtor  therefor — the  lien  of  the  plaintiff  can  be 
enforced  for  the  entire  debt.  But,  in  the  second  case — where 
the  materials  are  sold  to  the  contractor,  on  his  credit,  and  he 
uses  them  in  constructing  the  building — the  plaintiff,  by  com- 
plying with  the  requirements  of  the  statute,  can  enforce  his 
lien  only  to  the  extent  of  any  unpaid  balance  in  the  hands  of 
the  owner  or  proprietor,  which  he  may  owe  to  the  contractor 
or  builder. —  Willingham  v.  Long,  70  Ala.  587 ;  Geiger  v. 
Hussey,  63  Ala.  338 ;  Welch  v.  Porter  &  Co.,  Ih.  235 ;  Code, 
1876,  §§  3440,  3444. 

We  do  not  think  that  there  is  any  misjoinder  of  counts  in 
the  complaint,  occasioned  by  uniting  these  two  phases  of  the 
case.  The  whole  proceeding  is  in  the  nature  of  a  bill  in  equity 
for  the  enforcement  of  a  lien  on  land,  all  persons  interested  in 
the  matter  in  controversy,  or  in  the  property  sought  to  be  sub- 
jected to  the  lien,  being  authorized  to  be  made  parties. — Code, 
§  3447.  The  lien  authorized  to  be  enforced  in  each  case  is  the 
plaintiff's  claim  for  materials  furnished  for  the  construction  of 
the  building.  The  main  difference  is,  that  in  the  one  case  it 
is  for  the  whole  claim,  and,  in  the  other,  it  is  limited  by  the 
amount  of  the  unpaid  balance  due  to  the  builder  by  the  pro- 
prietor of  the  premises.  The  question  is  unaffected  by  the 
fact  that  the  lien  is  worked  out  by  a  species  of  subrogation  in 
the  one  case,  and  by  personal  liability  in  the  other. 

Vol.  lxxviii. 


1884.]  OF  ALABAMA.  226 

[Pliillips  V.  Adams.] 

If  the  debt  was  due  by  Worthington,  and  not  by  PIndrnon, 
it  was  immaterial  that  the  latter  had  promised,  for  his  protec- 
tion, to  withhold  enongh  money  to  pay  all  claims  for  materials 
furnished,  and  did  in  fact  make  one  or  more  payments  on  the 
plaintiff's  claim.  Nor  would  any  liability  be  fastened  on  Hud- 
mon  by  the  mere  expectation  of  the  plaintiff  tiiat  he  would 
pay  the  plaintiff's  debt.  And  even  if  Iludmon  promised  to 
pay  the  debt  after  it  had  become  the  debt  of  Worthington,  his  • 
promise  to  do  so,  unless  supported  by  a  new  consideration, 
would  not  be  binding  on  him,  because  it  was  a  promise  to 
answer  for  the  debt  of  {mother,  and,  as  such,  would  be  void 
under  the  operation  of  the  statute  of  frauds,  this  defense  being 
properly  presented. ^ — Thornton,  v.  Guice,  73  Ala.  321 ;  Foster 
v.  Napier,  74  Ala.  393. 

We  make  no  application  of  these  principles  to  the  charges, 
many  of  which  are  unintelligible  by  reasons  of  manifest  mu- 
tilations in  copying.  Others  are  not  insisted  on  in  argument 
as  erroneous,  and  the  phase  of  their  bearing  on  the  case  will 
probably  be  changed  upon  another  trial. 

Reversed  and  remanded. 


Phillips  V,  Adams. 

Bill  in  Equity  to  enforce  Vendor'' s  Lien  on  Land. 

1.  Vendor^ !^  lien  ;  when  stale  demand. — A  vendor's  lien  on  land,  when 
no  conveyance  to  the  purchaser  is  executed,  does  not  become  a  stale 
demand  until  the  lapse  of  twenty  years  after  the  sale. 

2.  Same;  presumption  and  proof  of  payment. — A  legal  presumption 
of  payment  does  not  arise  from  mere  lapse  of  time,  until  after  the  lapse 
of  twenty  years,  without  payment  of  interest,  or  any  other  recognition 
of  indebtedness  on  the  part  of  the  debtor ;  yet  positive^  evidence  of  pay- 
ment is  not  required,  but  it  may  be  established  by  circumstances,  such 
as  would  satisfy  a  jury  that  the  continued  existence  of  the  debt  was 
highly  improbable ;  as  in  this  case,  where  the  vendor,  though  in  neces- 
sitous circumstances,  did  not  tile  his  bill  to  enforce  a  lien  on  the  land, 
until  after  the  lapse  of  nineteen  years  from  the  date  of  the  contract,  and 
fourteen  years  after  the  death  of  the  purchaser,  and  showed  no  excuse 
for  his  delay. 

Appeal  from  the  Chancery  Court  of  Elmore. 

Heard  before  the  Hon.  J.  M,  Falkner,  as  special  chancellor. 

The  original  bill  in  this  case  was  filed  on  the  18th  Jnly,  1881, 
by  Samuel  G.  Adams,  against  Mrs.  Sarah  A.  Phillips,  as  execu- 
trix of  the  last  will  and  testament  of  her  deceased  husband, 
James  D.  Phillips,  and  as  sole  devisee  and  legatee  under  its 
15 
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provisions ;  and  sought  to  enforce  an  alleged  vendor's  lien  on 
a  tract  of  land,  which  the  complainant  sold  to  said  James  D. 
Phillips,  on  the  31st  December,  18G1,  at  the  agreed  price  of 
$1,400,  executing  to  him  a  bond  for  titles,  a  copy  of  which 
was  made  an  exhibit  to  the  bill,  and  which  was  conditioned  as 
follows:  "Whereas  I  have  this  day  sold  to  J.  D.  Phillips  the 
following  lands:  the  undivided  one-half  of  the  east  half  of 
section  ten  (10),  township  twenty  (20),  range  twenty-one  (21), 
except  that,  part  north  of  the  creek  and  above  the  branch,  con- 
taining 240  acres,  more  or  less,  known  as  the  '  Mill  tract,'  with 
the  saw  and  grist  mill  thereon  attached  :  Now,  if  I  make  to 
the  said  Phillips  good  and  lawful  titles  to  the  said  premises, 
then  this  bond  to  be  void,"  &c. 

The  original  bill  alleged  that  Phillips  was  placed  in  posses- 
sion of  the  land  under  this  contract,  and  continued  in  possession 
thereof  until  his  death  in  1866;  tiiat  his  widow,  as  executrix 
and  sole  devisee,  continued  in  possession  up  to  the  tiling  of 
the  bill,  and  that  the  purchase-money,  "  in  whole  or  in  part, 
has  never  been  paid  to  this  day."  The  defendant  demurred  to 
the  bill,  assigning  as  causes  of  demurrer — 1st,  want  of  equity ; 
2d,  the  statute  of  frauds ;  3d,  staleness  of  demand  ;  and,  4th, 
statute  of  limitations.  The  special  chancellor  overruled  the 
demurrer,  on  all  the  grounds  assigned  ;  but  his  decree  was  re- 
versed by  this  court  on  appeal,  on  the  ground  that  the  alleged 
contract  was  obnoxious  to  the  statute  of  frauds,  and  the  cause 
was  remanded. — Phillips  v.  Adams,  70  Ala.  373.  The  com- 
plainant then  amended  his  bill,  by  alleging  that  $900  of  the 
purchase-money  was  paid  in  cash  at  the  time  of  the  sale,  and 
claiming  a  vendor's  lien  for  $500  as  the  unpaid  balance.  The 
defendant  answered  the  amended  bill,  demurring  to  the  amend- 
ment, "  because  it  is  not  germane  to  the  original  bill,  and  is 
wanting  in  equity;"  pleading  the  statutes  of  limitation  of  ten 
and  twenty  years,  and  alleging  payment  of  the  purchase- 
money.  The  cause  being  submitted  for  linal  decree,  on  the 
bills  original  and  amended,  answer  and  cross-bill,  and  exhibits, 
the  special  chancellor  dismissed  the  bill,  on  the  ground  that 
the  contract  sought  to  be  enforced  was  a  stale  demand;  but  his 
decree  was  again  reversed  by  this  court  on  appeal,  and  the 
cause  was  remanded. — Adams  v.  Phillips,  75  Ala.  461.  After 
the  remandment,  the  cause  being  submitted  for  final  decree  on 
pleadings  and  proof,  the  special  chancellor  held  the  complainant 
entitled  to  relief,  and  rendered  a  decree  in  his  favor;  and  this 
decree  is  now  assigned  as  error  by  the  defendant. 

Jno.  a.  Terrell,  and  W.  D.  Bulger,  for  appellant. 

Watts  &  Son,  and  Parsons  &  Kelly,  contra. 
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CLOPTOJST,  J. — The  lien  of  a  vendor  of  land,  when  no  con- 
veyance is  executed,  is  regarded  in  the  nature  of  a  mortgage, 
and  is  not  impaired  or  destroyed,  because  an  action  at  law  for 
the  purchase-money  may  be  barred  by  the  statute  of  limitations ; 
and  it  does  not  become  a  stale  demand,  if  a  bill  in  equity  to 
enforce  the  lien  is  filed  within  less  than  twenty  years  after  the 
sale.  The  legal  presumption  of  payment,  from  mere  lapse  of 
time,  does  not  arise  until  after  the  expiration  of  twenty  years, 
without  payment  of  interest,  or  any  recognition  of  the  indebt- 
edness on  the  part  of  the  debtor.  These  rules,  though  conceded, 
do  not  preclude  the  conclusion  of  payment  within  a  less  pe- 
riod than  twenty  years,  when  justified  by  all  the  evidence  in 
the  particular  case.  Positive  evidence  of  payment  is  not  re- 
quired. It  may  be  established  by  circumstances — not  as  a  pre- 
sumption, but  as  a  conviction  of  its  truth  produced  by  the  at- 
tendant circumstances  proved,  inconsistent  with  the  continuance 
in  force  of  the  indebtedness,  Mr.  Wharton  observes  :  "  It  is 
so  improbable  that  a  creditor  would  permit  an  unpaid  bond  to 
lie  fruitless  for  eighteen  or  nineteen  years,  that  slight  circum- 
stances, in  connection  with  such  proof,  will  be  sufficient,  as  a 
presumption  of  fact,  to  justify  a  jury  in  a  conclusion  of  fraud." 
2  Whar.  on  Ev.,  §  1360 ;  Lvpscoml  v.  BeZemos,  68  Ala.  592. 
Tiie  impossibility  is  increased,  when  taken  in  connection  with 
the  facts  of  the  debtor's  solvency,  and  of  a  lien  on  the  land  for 
the  payment  of  the  debt. 

It  appears  that  Phillips  and  complainant  were  joint  owners 
of  the  land,  and  partners  in  operating  a  mill  located  thereon. 
The  purchase  was  of  complainant's  half  interest  in  the  prop- 
erty, at  the  price  of  $1,400.  There  are  substantial  incongrui- 
ties between  the  evidence  of  the  witnesses  for  complainant, 
and  of  the  witness  for  defendant,  as  to  what  occurred  at  the 
time  of  the  contract  of  sale.  The  version  given  by  complainant 
and  his  witnesses  is,  that  nine  hundred  dollars  of  the  purchase- 
money  were  paid  with  two  notes  secured  by  a  mortgage,  which 
complainant  owed  Phillips;  that  Phillips,  having  left  one  of 
the  notes,  promised  to  bring  it  on  the  following  Monday,  and 
pay  $300  in  money  and  $200  in  mill  accounts  due  to  Adams  & 
Phillips,  which  he  was  to  indorse  ;  that  complainant,  on  Sun- 
day, delivered  possession  of  the  property  to  the  miller  whom 
Phillips  sent  for  that  purpose  ;  and  that  Phillips  did  not  return 
on  Monday,  and  was  not  at  the  mill  until  the  succeeding  July 
or  August,  on  which  occasion  complainant  demanded  payment 
of  the  money  and  indorsed  accounts,  which  Phillips  refused  ; 
and  the  mill  accounts  were  divided  between  them.  Porter, 
who  was  examined  by  defendant,  testified  that  Phillips,  being 
dissatisfied  with  the  management  of  the  business,  proposed 
to  sell  or  buy,  and  finally  complainant  agreed  to  sell.     Com- 
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plainant  not  having  titles  to  the  land,  it  was  agreed  that  he 
would  go  in  a  few  days  to  Talladega  and  get  a  deed,  and  when 
he  did  so,  they  wonld  have  a  settlement  of  the  matters  between 
them  ;  that  Phillips  said  to  complainant,  he  owed  him  a  suffi- 
cient amount  to  cover  the  purchase-money,  to  which  complain- 
ant made  no  reply ;  and  a  few  days  thereafter  complainant  de- 
livered to  witness,  as  agent  for  Phillips,  possession  of  the  prop- 
erty, remarking  that  he  had  nothing  more  to  do  with  it,  and 
that  it  was  Phillips'  property.  Mrs.  Phillips  also  testified, 
that,  about  the  same  time,  she  heard  her  husband  say  to  com- 
plainant that  he  had  not  received  his  portion  of  the  rents  for 
the  three  preceding  years,  and  that  complainant  owed  him 
more  than  his  half  interest  in  the  property  was  worth,  to  which 
complainant  made  no  reply. 

The  witnesses  testify  to  facts  and  declarations  which  occurred 
more  than  twenty  years  previously ;  and  in  view  of  their  con- 
flicting statements,  the  attainment  of  a  satisfactory  conclusion 
on  the  issue  of  payment  vel  non  will  be  assisted  by  a  consider- 
ation of  the  undisputed  facts ;  especially  the  cotemporaneous 
writings,  the  accuracy  of  which  is  not  dependent  upon  imper- 
fect recollection.  On  February  26,  1861,  complainant  exe- 
cuted to  Phillips  two  notes  for  the  aggregate  sum  of  $940.35, 
bearing  interest  from  the  first  of  January  preceding,  and  a 
mortgage  on  the  property  sold  to  secure  their  payment,  and 
also  to  se'cure  to  Phillips  sundry  accounts  or  notes  belonging 
to  Adams  &  Phillips,  which  were  in  the  hands  of  complainant. 
By  the  mortgage,  complainant  admitted  his  indebtedness  to  the 
amount  of  the  notes,  and  possession  of  accounts  or  notes  in 
which  Phillips  had  an  interest,  for  which  he  was  liable  to  ac- 
count. The  law-day  of  the  mortgage  was  December  25,  1861  ; 
and  the  contract  of  sale  was  made  December  31,  1861.  There 
is  no  evidence  that  complainant,  in  the  meantime,  paid  any 
thing  on  the  notes,  or  accounted  for  any  part  of  the  accounts 
or  notes  in  his  hands,  proof  of  which,  if  he  had  done  so,  was 
incumbent  on  him. 

At  the  time  of  the  contract  of  sale,  the  amount  due  on  the 
mortgage  notes,  inclusive  of  interest,  exceeded  $1,000,  leaving 
less  than  four  hundred  dollars  to  be  paid,  the  purchase-money 
being  $1,400.  A  promise  to  pay  on  the  following  Monday  five 
hundred  dollars  in  money  and  indorsed  accounts  inv^olves  a  re- 
lease of  the  amount  due  on  the  mortgage  notes  in  excess  of 
nine  hundred  dollars,  and  a  release  of  the  liability  to  account 
for  the  notes  or  accounts  belonging  to  Adams  &  Phillips,  that 
were  secured  by  the  mortgage.  There  is  no  pretense  of  evi- 
dence that  Phillips  made  either  release,  and  no  reason  or  ex- 
planation is  assigned  as  to  the  probability  or  presumption  of 
nis  having  done  so.  The  inquiry  is  pertinent,  why  should, 
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Pliillips  have  agreed  to  indorse  mill  accounts  to  the  amount  of 
two  hundred  dollars,  in  part  payment  of  the  purchase-money, 
wlien  he  held  a  mortgage  on  the  same  property  to  secure  ac- 
counts in  complainant's  Iiands  ?  Why  not  let  him  retain  those 
he  had,  when  they  were  secu^ed  by  his  mortgage  ?  Why  should 
Phillips  release  the  security  he  held,  and  at  the  same  time  in- 
cur an  additional  liability,  by  indorsing  the  accounts?  In  ad- 
dition, on  the  day  of  the  sale  complainant  give  Phillips  a  bond, 
conditioned  to  make,  or  caused  to  be  made,  title  to  the  prop- 
erty within  one  year,  or  as  soon  as  complainant  obtained  titles. 
The  terms  of  the  bond  tend  to  corroborate  the  evidence  of 
Porter,  that  the  bond  was  given  because  complainant  did  not 
have  a  title,  and  a  settlement  was  to  be  made  when  he  procured 
a  deed.  The  obligation  is  absolute  and  unconditional.  There 
is  no  expressed  condition  based  on  the  payment  of  any  pur- 
chase-money :  there  is  no  reservation  of  a  lien.  It  is  unreas- 
onable that  complainant  would  have  givefi  such  bond,  with  live 
hundred  dollars  of  the  purchase-money  unpaid,  not  evidenced 
by  any  writing. 

There  is  an  absence  of  evidence,  other  than  the  testimony  of 
complainant  and  his  wife,  as  to  what  occurred  in  July  or  Au- 
gust succeeding  the  sale,  of  any  call  or  demand  for  paj'ment, 
either  on  Phillips  during  his  life-time,  or  on  his  executrix,  un- 
til the  bill  was  tiled,  July  18,  1881,  or  of  any  settlement  of 
their  partnership  matters.  A  few  months  longer,  and  the  law 
would  have  presumed  payment  from  the  mere  lapse  of  time. 
The  complainant,  though  the  evidence  shows  his  necessities  re- 
quired money,  acquiesced  in  the  non-payment,  and  suffered  his 
claim  to  remain  fruitless,  not  only  until  an  action  at  law  for  its 
recovery  is  barred,  but  until  within  a  few  months  of  the  period 
when  his  demand  would  have  been  regarded  as  stale  in  equity ; 
and  in  the  meantime  a  division  of  the  mill  accounts  is  made  be- 
tween them.  All  the  circumstances,  in  connection  with  the 
unexplained  long  acquiescence,  force  the  conclusion  that  there 
was  a  settlement  and  payment  of  the  purchase-money. 

Reversed,  and  a  decree  will  be  here  rendered  dismissing  the 
bill. 
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Morris  v.  Hanson. 

BiU  in  Equity  hy  Children,  to  compel  Conveyance  hy  Vendor 
of  Lands  bought  hy  Husband  for  Wife. 

1.  Purchase- of  lands  hy  husband,  in  name  of  wife;  right  of  children  to 
enforce  conveyance. — Wlien  the  husband  purchases  lands  for  the  benefit 
of  his  wife,  taking  tlie  obligation  of  the  vendor  to  make  title  to  her, 
though  i)aying  the  purchase-money  with  his  own  funds;  and,  after 
paying  the  purchase-money,  deposits  the  written  obligation  with  the 
vendor,  as  security  for  a  new  loan  to  himself;  the  wife  (and  after  her 
death  her  children)  may  compel  a  conveyance  of  the  legal  title  by  the 
vendor. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  by  Bessie  Hanson  and  others, 
children  of  M.  M.  Copeland  and  Margaret  A.  Copeland,  his 
wife,  against  Josiah  Morris  and  the  said  M.  M.  Copeland ;  and 
sought  to  obtain  a  conveyance  of  the  legal  title  to  certain  lots 
lying  near  the  city  of  Montgomery,  which  said  Morris  had  sold 
to  said  M.  M.  Copeland,  and  to  enjoin  a  threatened  action  at 
law  by  Morris  to  recover  the  possession  of  the  lots.  The  con- 
tract of  sale  was  made  in  December,  1870,  and  Copeland  was 
placed  in  possession  under  it.  The  stipulated  price  was  $2,200, 
and  titles  were  to  be  made  when  the  purchase-money  was  paid. 
The  deposition  of  M.  M.  Copeland  was  taken  on  the  part  of 
the  complainants,  and  that  of  Morris  on  his  own  behalf ;  and 
their  testimony  was  contradictory  as  to  several  material  facts. 
Five  hundred  dollars  of  the  purchase-money  was  paid  on  May 
29th,  1871,  for  which  a  receipt  was  given  by  Morris,  in  these 
words:  "Received  of  Mrs.  M,  A.  Copeland  five  hundred  dol- 
lars, in  part  payment  for  lots  running  from  Court  to  Perry 
street,  between  the  property  now  owned  by  her  and  Mrs.  Sears' 
property,  which  property  I  sold  her  last  December  for  $2,200." 
Copeland  testified  that  he  bought  the  property  for  his  wife, 
but  paid  the  $500  with  his  own  money  ;  that  he  paid  the  bal- 
ance (about  $1,700)  in  July,  1872,  taking  a  receipt  for  the 
same  ;  that  he  afterwards  gave  this  receipt  back  to  Morris,  to 
be  held  by  him  as  collateral  security  for  a  loan,  or  accommoda- 
tion acceptance,  of  over  $1,000 ;  and  that  the  receipt  "ran 
about  as  follows,"  according  to  his  best  recollection  :  "  Received 
of  Mrs.  M.  A.  Copeland  $1,700,  balance  due  on  a  certain  lot 
purchased  in  December,  1870,  the  titles  of  which  I  promise  to 
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make  on  the  return  of  Mrs.  M.  from  California."  As  to  the 
circumstances  attending  tlie  return  of  the  receipt  to  Morris,  the 
testimony  of  Copeland  was  in  these  words ;"  "  In  October, 
1872,  Mr.  Morris  accepted  a  paper  for  me  to  raise  about  $1,000. 
When  the  paper  fell  due,  I  was  unable  to  pay  it.  After  nego- 
tiating the  loan,  and  before  it  fell  due,  I  handed  back  the 
receipt  for  $1,700  to  him,  to  be  held  as  collateral  security  for 
said  Iq^n.  In  October,  1874,  I  paid  the  interest  and  part  of 
the  pnncipal,  which  reduced  the  debt  to  $1,000,  took  up  the 
original  paper  on  which  the  loan  was  negotiated,  and  gave  him 
my  due-bill  for  $1,000  exactly,  leaving  the  said  receipt  still  in 
his  hands."  lie  further  testified,  that  these  two  receipts  were 
the  only  writings  ever  executed  between  them. 

Morris  stated,  in  his  original  answer,  that  the  contract  be- 
tween him  and  Copeland  was  verbal  only ;  that  when  the  $500 
was  paid,  in  May,  1871,  "Copeland  stated  that  he  desired  the 
titles  made  to  his  wife  when  the  purchase-money  was  fully 
paid ;"  that  $100  was  afterwards  paid,  as  shown  by  his  books, 
on  the  16th  April,  1872,  and  $290  on  the  19th  July,  1872, 
amounting  in  all  to  $890 ;  and  he  denied  that  the  purchase- 
money  was  ever  paid,  "  except  as  above  stated,"  and  denied 
that  he  "ever  gave  to  Mrs.  M.  A.  Copeland  anj-  receipt  show- 
ing that  he  had  received  the  full  amount  of  the  purchase- 
money,  or  any  obligation  or  promise  to  make  titles  to  her," 
An  amended  answer  was  afterwards  filed  by  Morris,  alleging 
that  the  original  contract  was  in  writing,  "the  substance  of 
which  was,  that  said  Morris  should  convey  the  said  premises 
to  said  Copeland  upon  the  payment  of  the  purchase-money ;" 
that  afterwards,  "  before  payment  of  said  purchase-money  in 
full,  said  Copeland  applied  to  respondent  for  a  loan  of  $1,000 
on  the  security  of  said  proporty,  which  respondent  refused  to 
make;"  that  one  John  B.  Gay  then  agreed  to  lend  the  money 
to  Copeland,  "  if  respondent  would  agree  to  pay  the  same  upon 
the  failure  of  said  Copeland  to  do  so ;"  that  respondent  agreed 
to  do  this,  and  thereupon  said  Copeland,  in  order  to  secure 
him,  returned  said  original  agreement,  upon  whiWi  was  in- 
dorsed words  to  the  effect,  that  the  titles  were  not  to  be-  made 
until  said  purchase-money  and  said  loan  were  paid  to  him ;  and 
respondent  avers  that  said  Copeland  has  never  paid  the  same." 
Said  Morris  stated,  in  his  deposition,  that  he  executed  to  Cope- 
land, at  or  about  the  time  the  contract  was  made  between  them, 
a  writing  which  stated  the  agreed  price  of  the  property,  and 
that  titles  were  to  be  made  when  the  purchase-money  was  paid 
in  full ;  that  after  the  partial  payments  had  been  made,  Cope- 
land claimed  a  balance  of  some  $1,500  as  the  profit  due  to  him 
on  a  contract  between  them  for  the  purchase  and  sale  of  gold ; 
that  respondent,  while  denying  that  he  had  ever  made  any  such 
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contract,  expressed  his  willingness  to  allow  the  claim  in  pay- 
ment of  the  balance  due  for  the  purchase-money  of  the  lots ; 
that  the  matter  being  thus  settled  between  them,  he  indorsed 
a  memorandum  on  the  original  contract,  "  in  substance "  in 
these  words :  "  M.  M.  Copeland  having  settled  with  me  for 
this  lot,  I  am  to  make  titles  to  said  lot  to  Mrs.  Copeland  ;"  that 
this  was  the  paper  afterwards  returned  to  him  by  Copeland,  as 
collateral  security  for  the  debt  to  (xay,  and  that  he  had  not 
been  able  to  find  it  after  diligent  search. 

Mrs.  Copeland  died  on  the  19th  February,  1878,  and  the  bill 
was  filed  on  the  2d  June,  1884. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainants ;  and  his  decree  is  now 
assigned  as  error. 

Sayre    &    Graves,  for   the  appellant,   cited   Crompto7i  v. 

Vasser,  l9  Ala.  266 ;  Ellismi  v.  Ellison,  6  Vesey,  656 ;  Gan- 

nard  v.  Eslava,  20  Ala.  746 ;  Antrohus  v.  Stnith,  12  Yesey, 

39  ;  Early  i&  Lane  v.  Owens,  68  Ala.  178  ;  2  Story's  Equity, 

§  1196;  2  Spence's  Equity,  58;  1  Sugd.  Powers,  464. 

GuNTER  &  Blakey,  coutra,  cited  Wimbish  v.  B.  d;  L.  Asso- 
ciation, 69  Ala.  575 ;  1  Perry  on  Trusts,  §  98 ;  Fortescue  v. 
Barnett,  3  My.  &  K.  36. 

STONE,  C.  J. — If  Bessie  Hanson  is  a  married  woman,  it 
is  not  shown  in  the  pleadings  in  this  cause.  The  question  not 
being  raised  in  the  court  below,  would  scarcely  be  considered 
here,  even  if  the  record  brought  it  to  our  notice. 

Tlie  case  of  Wimbish  v.  Building  dh  Loan  Association,  69 
Ala.  575,  bears  evidence  of  very  thoughtful  study.  Its  views 
are  fortified  and  sustained  by  the  current  of  modern  rulings. 
Perry  on  Trusts,  §  98 ;  1  Lead.  Cas.  in  Eq.,  4th  ed.,  part  1, 
pp.  425  et  seq.  We  do  not  feel  at  liberty  to  depart  from  it. 
The  facts  of  the  present  case,  in  the  view  most  favorable  to 
appellant,  \)ring  it  within  the  influence  of  that  decision,  and 
the  decree  of  the  chancellor  must  be  aflirmed. 
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The  State  v,  Vincent. 

Bill  in  Equity  hy  State,  to  set  aside  as  Fraudulent  Convey- 
ances hy  Defaulting  Treasurer;  Petition  for  Payment  of 
Municipal  Taxes. 

1.  Sale  of  properti)  under  decree  in  chancery;  lien  for  municipal  taxes. 
When  landn  are  sold,  under  a  decree  in  chancery,  subject  to  all  liens 
and  incumbrances  held  by  persons  who  are  not  parties  to  the  suit,  a 
lien  for  municipal  taxes  assessed  and  unpaid  is  not  affected  by  the  sale, 
and  payment  thereof  can  not  be  claimed  out  of  the  preceeds  of  sale. 

2.  /S'a?e  under  execution;  payment  of  taxes  out  of  proceeds. — On  a  sale 
of  property  under  execution,  the  sherifl'  is  re([uired  to  pay  the  tax-col- 
lector of  the  county,  out  of  the  proceeds  of  sale,  all  the  taxes  due  to  the 
State  or  county  (Code,  §  419)  ;  but  the  statute  has  no  application  to 
municipal  taxes. 

Appeal  from  the  City  Court  of  Montgomery,  in  Equity. 

Heard  before  the  Hon.  Tiios.  M.  Akkington. 

The  original  bill  in  this  case  was  filed  on  the  1st  June,  1883, 
in  the  name  of  the  State  of  Alabama  as  complainant,  against 
Isaac  H.  Vincent,  late  treasurer  of  the  State,  his  wife  and  chil- 
dren, and  several  other  persons ;  and  sought,  principally,  to  set 
aside  certain  conveyances  of  property  to  Mrs.  Vincent,  made 
or  procured  to  be  made  to  her  by  her  husband,  on  the  ground  that 
they  were  without  consideration,  and  were  fraudulent  as 
against  the  complainant's  claim  against  said  Vincent  on  ac- 
count of  his  defalcation  as  treasurer,  and  to  subject  the  proi> 
erty  to  the  satisfaction  of  the  amount  which  might  be  found 
due  to  the  complainant,  on  the  statement  of  Vincent's  accounts 
as  treasurer.  On  final  hearing,  on  pleadings  and  proof,  the 
court  rendered  a  decree  for  the  complainant,  setting  aside  the 
several  conveyances  as  fraudulent,  and  ordering  the  property 
to  be  sold  by  the  register,  after  due  advertisement,  "free  of  all 
incumbrances;"  and  the  decree  was  affirmed  by  this  court  on 
appeal,  on  the  6th  March,  1884. —  Vincent  v.  The  State,  74  Ala. 
274.  The  property  being  sold  by  the  register  under  this  de- 
cree, the  proceeds  of  sale  amounted  to  $8,650.  On  the  9th 
April,  1884,  a  petition  was  filed  in  the  cause  by  the  City  Coun- 
cil of  Montgomery,  asserting  a  lien  on  the  real  estate  for  mu- 
nicipal taxes  assessed  against  it  on  the  Ist  March,  1883,  amount- 
ing to  $80.04,  and  asking  payment  thereof  out  of  the  money  in 
the  hands  of  the  register.  The  cause  being  submitted,  as  the 
decree  recites,  on  this  petition,  "  and  on  an  agreed  statement  of 
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facts,"  the  court  adjudged  and  decreed  "that  the  city  of  Mont- 
gomery has  a  prior  lien  on  said  real  estate  for  said  taxes,"  and 
ordered  payment  of  the  amount  out  of  the  proceeds  of  sale  in 
the  hands  of  the  register.  There  is  no  ''  agreed  statement  of 
facts"  in  the  record,  but  it  contains  a  bill  of  exceptions,  duly 
signed  by  the  presiding  judge,  which  purports  to  set  out  all 
the  evidence  adduced  on  the  hearing,  and  states  that  the  com- 
plainant excepted  to  the  ruling  of  the  court.  The  judgment 
and  decree  on  the  petition  is  now  assigned  as  error. 

H.  C.  Tompkins,  for  appellant,  cited  U.  S.  v.  Railroad  Co., 
17  Wall.  822 ;  Georgia  v.  Atkins,  35  Ga.  315 ;  Holding  v. 
Thotnas,  62  Ala.  4 ;  Wortkington  v.  McRoberts,  9  Ala.  297 ; 
Rorer  on  Judicial  Sales,  §  459. 

GuNTER  &  Blakey,  contra. 

SOMERYILLE,  J. — The  City  Court,  in  our  opinion,  erred 
in  directing  the  taxes  due  the  City  Council  of  Montgomery  to 
be  paid  out  of  the  proceeds  of  the  property  sold  under  the  de- 
cree rendered  in  favor  of  the  State.  The  property  was  sold 
subject  to  all  liens  and  incumbrances  held  by  persons  who  were 
not  made  parties  to  the  suit.  The  City  Council,  not  being  a 
party  to  the  proceeding,  could  in  no  manner  be  prejudiced  by 
it,  and  no  lien,  therefore,  held  by  them  could  be  divested,  so  as 
to  be  transferred  from  the  property  itself  to  the  proceeds. 

Section  419  of  the  present  Code,  which  makes  it  the  duty  of 
sheriffs  to  pay  taxes,  "  found  to  be  due  to  the  tax-collector  of 
the  county,"  out  of  the  first  money  received  by  him  from  a 
sale  made  under  any  levy,  has  been  construed  by  this  court  to 
have  no  reference  to  taxes  due  municipal  corporations,  but  to 
be  confined  to  State  and  countv  taxes. — Holding  v.  Thomas, 
62  Ala.  4. 

The  decree  of  the  City  Court  is  reversed,  and  the  cause  re- 
manded, that  further  proceedings  may  be  had  in  accordance 
with  the  views  expressed  in  this  opinion, 

Clopton,  J.,  not  sitting. 
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Lehman,  Durr  i&  Co.  v.  Dozier. 

Bill  in  Equity  for  Reformation  of  Mortgage. 

1 .  Answer  as  cross-bill;  English  practice. — Under  the  English  jiractice, 
Avliich  j)revails  with  us  except  as  changed  by  statute,  an  answer  can 
not  1)6  made  a  cross-bill,  nor  become  the  foundation  of  affirmative  re- 
lief; nor  can  a  cross-bill  be  filed  before  answer. 

2.  Same;  under  statutory  provisions. — Tender  our  statutory  provisic>ns 
(Code,  §§  3801-04),  a  defendant  may  ask  that  his  answer  be  taken  and 
treated  as  a  cross-bill  as  against  the  complainant  in  the  original  bill, 
but  not  as  against  another  defendant;  and  while  the  irregularity  will 
be  considered  as  waived,  if  a  defendant  answers  and  takes  issue  upon 
it  as  a  cross-bill,  his  failure  to  answer  it  does  not  authorize  a  decree  pro 
confesso  against  him,  nor  a  final  decree  founded  on  such  decree  pro  con- 
fesso. 

3.  Transcript;  copy  of  opinion  on  former  appeal. — On  a  second  ap- 
peal in  a  chancery  cause,  the  copy  of  the  former  opinion  of  this  court, 
certified  to  the  lower  court  for  its  guidance,  should  not  be  included  in 
the  transcript;  and  if  included,  no  costs  will  be  allowed  for  it. 

Appeal  from  the  Chancery  Court  of  Montgomery, 

Heard  before  the  Hon.  John  A.  Foster. 

The  original  bill  in  this  case  was  tiled  on  the  25th  March, 
1876,  by  Andrew  J.  Dozier,  against  ThweattE.  Mitchell,  John 
W.  Durr,  and  Lehman,  Durr  &  Co. ;  and  sought  the  correction 
of  a  mistake  in  the  description  of  a  tract  of  land,  as  contained 
in  a  mortgage  executed  by  said  Mitchell  to  Lehman,  Durr  & 
Co.,  and  in  the  subsequent  conveyances  from  Lehman,  Durr  & 
Co.  to  Durr,  as  the  purchaser  at  a  sale  under  the  mortgage,  and 
by  said  Durr  to  the  complainant.  An  answer  was  tiled  by 
Mitchell,  admitting  the  alleged  mistake  in  the  description  of 
the  land,  and  asking  that  his  answer  might  be  taken  as  a  cross- 
bill ;  and  the  prayer  of  the  cross-bill,  which  charged  usury  in 
the  mortgage  debt,  was  for  an  account  and  redemption.  On 
tinal  hearing,  on  pleadings  and  proof,  the  chancellor  rendered 
a  decree  reforming  the  mortgage,  but  holding  Mitchell  entitled 
to  an  account  and  redemption,  and  ordering  a  statement  of  the 
accounts  by  the  register ;  but  his  decree  was  reversed  by  this 
court,  on  appeal  by  Dozier,  and  the  cause  was  remanded. — Do- 
zier V.  Mitchell.,  65  Ala.  51 L  On  a  re-statement  of  the  ac- 
count by  the  register,  after  the  reversal,  a  balance  of  $652.51 
was  found  due  to  the  complainant,  after  payment  of  the  mort- 
gage debt ;  and  the  chancellor  thereupon  rend^i-ed  a  decree  in 
his  favor,  for  that  sum,  against  Mitchell,  and  against  Lehman, 
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Durr  &  Co.,  setting  aside  the  sale  to  Durr  under  the  mortgage, 
ordering  satisfaction  of  the  mortgage  to  be  entered  of  record, 
and  restoring  the  possession  of  the  land  to  the  complainant. 
The  appeal  is  sued  out  by  Lehman,  Durr  &  Co.  and  Durr,  who 
assign  as  error,  jointly  and  severally,  the  final  decree  and  every 
other  decree  rendered  against  them. 

E.  P.  MoKRissE'iT,  and  Waits  &  Son,  for  appellant,  cited 
Gilman,  Sons  <&  Co.  v.  JV.  0.  &  8.  Railroad  Co.,  72  Ala.  566 ; 
FUwellen  v.  Crane,  58  Ala.  627. 

GuNTER  &  Blakey,  contra. — If  the  form  of  the  cross-bill 
was  objectionable,  because  it  was  attached  to  the  answer,  and 
written  on  the  same  sheet  of  paper,  the  informality  was  waived 
by  the  failure  to  claim  advantage  of  it  in  the  court  below. 
The  court  had  jurisdiction  of  the  subject-matter,  and  of  the  par- 
ties; and  this  being  the  case,  formal  defects  are  not  available 
on  error,  unless  objection  was'  taken  in  the  lower  court. — 1 
Brick.  Dig.  776,  §  31.  The  answer  and  the  cross-bill  may  be 
regarded  as  separate  pleadings,  each  being  rejected  as  surplus- 
age so  far  as  the  other  is  concerned. 

STONE,  C.  J. — The  original  bill  was  filed  in  this  cause  by 
Dozier,  against  Thweatt  E.  Mitchell,  and  Lehman,  Durr  &  Co. 
The  object  of  the  original  bill  was  to  correct  the  numbers  in 
the  description  of  land,  bought  by  Dozier  from  Durr,  of  the 
firm  of  Lehman,  Durr  &  Co.  The  averments  of  the  bill  are, 
that  in  1870  Thweatt  E.  Mitchell  and  wife  conveyed  to  Leh- 
man, Durr  ife  Co.  the  north  half  of  section  18,  township  17, 
range  19,  in  Elmore  county,  to  secure  the  payment  of  a  debt, 
and  some  future  advances.  The  mortgage  contained  a  power 
of  sale ;  and  the  debt  not  being  paid,  Lehman,  Durr  &  Co. 
sold  the  land  under  the  power  in  the  mortgage,  and  Durr,  a 
member  of  the  firm,  became  the  purchaser,  and  received  a  con- 
veyance from  Lehman,  Durr  &  Co.,  executed  in  their  firm 
name.  This  was  in  1871.  In  February,  1872,  Durr  sold  and 
conveyed  the  lands  to  Dozier,  giving  the  description  by  num- 
bers set  forth  above,  and  Dozier  went  into  immediate  posses- 
sion, Mitchell  yielding  the  same.  Dozier  has  been  in  posses- 
sion ever  since.  In  March,  1876,  Dozier  discovered  the  lands 
he  had  bought  and  was  in  possession  of  were  incorrectly  de- 
scribed in  the  whole  chain  of  title  from  Mitchell  to  him,  and 
that  the  true  number  was  range  20,  instead  of  range  19.  He 
thereupon  filed  the  bill  in  this  cause,  alleging  the  misdescrip- 
tion above,  averring  it  was  a  mistake,  and  that  Mitchell  refused 
to  correct  it ;  gnd  he  prayed  for  a  reformation  of  the  title  pa- 
pers, 80  as  to  conform  to  the  intention  of  the  parties.     Mitch- 
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ell  and  his  wife,  Diirr  individually,  and  the  firm  of  Lehman, 
Durr  tfe  Co.,  stating  the  names  of  the  members,  were  made  par- 
ties defendant  to  the  bill,  and  were  brought  in  by  process. 
Neither  Durr,  nor  Lehman,  Durr  &  Co.  filed  any  answer  to 
the  bill,  and  decrees  j^ro  conjesso  were  taken  against  tiiem. 

In  May,  1876,  Mitchell  and  wife  filed  their  answer  to  the 
original  bill,  and  therein  admitted  the  alleged  mistake.  They 
also  made  afiirmative  charges  in  their  answer— alleged  usury 
in  the  debt  secured  in  the  mortgage,  and  prayed  to  have  their 
answer  made  a  cross-bill  against  Dozier,  Durr,  and  Lehman, 
Durr  &  Co. ;  and  prayed  that  an  account  be  taken  charging  de- 
fendants with  rents,  and  that  said  Mitchell  be  let  in  to  redeem. 
Process  was  sued  out  on  this  alleged  cross-bill,  was  served  on 
all  the  defendants,  and  Dozier  answered  ;  but  neitiier  Durr  nor 
Lehman,  Durr  &  Co.  filed  any  answer.  Decree  pro  cmifesso 
was  taken  against  them,  and  the  case  M-as  heard  on  pleadings 
and  proof.  The  chancellor  granted  relief  on  the  cross-bill,  both 
against  Dozier  and  Lehman,  Durr  &  Co.  It  is  assigned  as  error, 
that  the  alleged  cross-bill  did  not  give  jurisdiction  to  the  court 
over  the  defendants  Lehman,  Durr  &  Co.,  or  other  co-defend- 
ants ;  and  that  the  rulings  thereon  are  coratn  non  judice,  be- 
cause there  were  neither  pleadings  nor  appearance  to  uphold 
them. 

There  can  be  no  question,  that  according  to  the  English  prac- 
tice, which,  in  the  absence  of  statute,  prevails  in  this  State,  the 
answer  can  not  l)e  made  a  cross-bill,  nor  become  the  founda- 
tion of  affirmative  relief. — Mitf.  Chan.  PL,  6th  Amercan  ed., 
97  et  seq.  •  2  Dan.  Ch.  Pr.,  Cooper's  ed.,  1548  et  seq.  and  notes  ; 
Story's  Eq.  PI.  §§389  et  seq  ;  Buhhard  v.  Tutner,  2  McLean, 
519  ;  White  v.  Buloid,  2  Paige,  164.  Under  our  statutes,  Code 
of  1876,  §  3801,  it  is  provided:  "The  defendant  may  obtain 
relief  against  the  complainant,  for  any  cause  connected  with,  or 
growing  out  of  the  subject-matter  of  the  bill,  by  alleging  in  his 
answer,  and  as  a  part  thereof,  the  facts  upon  which  such  relief 
is  prayed,  and  require  the  complainant  to  answer  the  same  upon 
oath."  "  §  3802.  The  matter  thus  put  in  issue  must  be  con- 
sidered in  the  nature  of  a  cross-bill."  "  §  3803.  The  defend- 
ant may  waive  the  answer  of  the  complainant  to  such  new  mat- 
ter being  made  upon  oath,  which  waiver  must  be  made  in  or 
upon  the  answer;  and  in  such  case,  the  answer  of  complainant 
to  such  new  matter  is  not  evidence,  unless  the  defendant  use  it 
as  such." 

It  will  thus  be  seen  that  our  statute  makes  provision  for  con- 
verting the  answer  into  a  cross-bill,  only  as  against  complainant. 
He  alone  can  be  required  to  answer.  In  Gihnan  v.  JV.  0.  cfc  S. 
R.  M.  Asso.,  72  Ala.  556,  speaking  of  this  statute,  and  an  at- 
tempt to  use  one  defendant's  answer  as  a  cross-bill  against  other 
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defendants,  tliis  court  said  :  "The  court,  and  the  parties,  could 
have  silently  disregarded  so  much  of  the  answer  as  purported  to 
be  a  cross-bill.  The  failure  of  any  party  defendant  to  appear 
and  plead  to  it,  would  not  have  authorized  a  decree  p9'o  con- 
fesso  against  him.  On  motion  or  exception,  it  would  have  been 
stricken  out  as  impertinent;  and  the  appellants,  whatever  may 
have  been  their  right  to  file  a  cross-bill,  or  however  necessary 
such  a  bill  may  have  been  for  their  protection,  would  have  been 
in  court  in  no  other  condition  than  as  respondents  who  had  only 
answered.  .  .  It  is  apparent  the  statute  refers  to  but  one 
of  the  several  kinds  of  cross-bill — that  in  which  relief  is  sought 
only  against  the  complainant  in  the  original  bill ;  and  has  no 
reference  or  application  to  the  other  distinct  and  different  kind 
of  cross-bill." 

In  Tennessee,  they  have  a  statute  which  provides,  that  "the 
defendant  may,  by  proper  allegations,  iile  his  answer  as  a  cross- 
bill, and  require  a  discovery  from  the  complainant,  in  which  de- 
murrers or  pleas  may  be  filed,  or  orther  proceedings  had  upon 
the  answers  as  upon  a  cross-bill."  Under  that  statute,  the 
Supreme  Court  of  that  State  holds,  that  the  remedy  it  affords 
is  not  confined  to  cross-bills  for  discovery  merely,  but  that  it  is 
confined  to  cross-bills  which  pray  relief  against  complainants 
only. — Hall  v.  Fowllces,  9  Ileisk.  Y45  ;  Odom  v.  Owen,  2 
Jere  Baxter,  446.  In  that  State,  however,  as  in  this,  it  is  held 
that,  if  there  be  issue  taken,  and  a  trial  had  on  such  irregular 
attempt  to  convert  the  answer  of  one  defendant  into  a  cross-bill 
against  another — the  court  having  jurisdiction  of  the  subject- 
matter — this  is  a  waiver  of  the  irregularity,  and  the  judgment 
will  be  valid. — See  authorities  sujyra,  and  Davis  v.  Cook,  65 
Ala.  617. 

In  Mississippi,  there  is  a  statute  which  covers  the  question 
we  have  been  discussing.  It  provides,  that  an  answer  may  be 
made  a  cross-bill,  not  only  against  the  complainant,  but  against 
a  co-defendant  as  well.  Of  course,  the  ruling  under  their 
statute  is  different. — Ladner  v.  Ogden,  31  Miss.  332.  In 
Thielman  v.  Carr,  75  111.  385,  the  ruling  seems  to  be  different 
from  ours  stated  above,  and  the  principle  announced  is  rested 
on  general  principles,  and  makes  no  reference  to  any  statute. 
We  do  not  feel  at  liberty  to  follow  that  case. 

The  relief  prayed  and  obtained  under  the  attempted  cross- 
bill in  this  case,  is  mainly  against  Durr,  and  Lehman,  Durr  & 
Co.  It  is  against  them  that  Mitchell  sought  to  redeem,  and 
their  mortgage  claim  was  the  basis  of  the  accounting.  They 
are  indispensable  parties  to  any  litigation  which  seeks  to  over- 
haul the  account,  and  redeem  the  land.  We  have  seen  above, 
that  as  to  Mitchell's  answer,  it  was  as  to  them  only  an  answer, 
upon  which  no  affirmative  relief  could  be  claimed.     It  was  in 
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no  sense  a  cross-bill,  unless  tliej,  by  some  act  of  theirs,  have 
made  it  snch.  They  "  have  silently  ^disregarded  so  much  of  the 
answer  as  purported  to  be  a  cross-bill,"  and  there  was  no 
authority  for  rendering  a  decree  pro  confesso  against  them. 
This  case  stands,  then,  as  if  no  cross-bill  had  ever  been  attempted 
to  be  filed,  and  the  decree  of  the  chancellor  must  be  reversed, 
back  to,  and  including  all  orders  made,  granting  to  Mitchell 
affirmative  relief. — Flewellen  v.  Crane^  58  Ala.  627. 

It  is  urged  before  us,  that  we  may  disregard,  as  surplusage, 
all  that  is  said  by  Mitchell  which  purports  to  be  an  answer  to 
the  original  bill,  and  treat  the  paper  as  simply  an  independent 
cross-bill  ;  that  it  is  as  much  the  one  as  it  is  the  other,  and  that 
we  have  no  authority  to  regard  it  as  an  answer,  rather  than  a 
cross-bill.  It  seems  to  us  this  argument  defeats  itself.  If 
we  ignore  and  disallow  all  that  purports  to  be  an  answer,  then 
the  case  made  by  the  original  bill  was  never  put  at  issue  as 
against  Mitchell  ;  and  he,  not  having  answered,  had  no  authority 
to  file  a  cross-bill. — Irving  v.  DeKay,  10  Paige,  319  ;  White  v. 
Duloid,  2  Paige,  164 ;  3  Dan.  Ch.  Pr.  (Cooper's  ed.)  1548,  and 
notes.  A  cross-bill  before  answer  would  seem  to  be  an  anomaly. 
The  pleader,  however,  styles  the  paper,  "  The  answer  and  cross- 
bill of  Thweatt  E  Mitchell  ;"  and  at  the  end  of  the  answering 
part,  employs  this  language:  "And  respondent,  Thweatt  E. 
Mitchell,  lurther  answering  the  said  bill  of  complaint,  as  well 
as  by  way  of  cross-bill,  states."  Then  follow  the  averments, 
■  on  which  relief  is  prayed.  There  is  nothing  in  this  argument. 
The  paper  must  be  interpreted  as  its  frame  and  language  im- 
port ;  an  answer,  with  an  attempt  to  make  it  subserve  the 
double  purpose  of  both  an  answer  and  a  cross-bill  praying  relief. 

We  find  in  the  transcript  the  justifying  affidavits  of  Dozier's 
sureties,  when  he  gave  the  injunction  bond,  and  the  opinion  of 
this  court  when  this  case  was  formerly  before  us  (65  Ala.  511), 
copied  as  parts  of  the  record.  There  was  no  authority  for  this ; 
and  following  a  precedent  which  we  think  a  good  one,  no'  costs 
will  be  allowed  or  taxed  for  that  part  of  the  transcript.— Za^« 
V.  Security  Loan  Association,  72  Ala.  207. 

Reversed  and  remanded. 

Clopton,  J.,  not  sitting. 
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Meado\^s  v.  Meadows. 

Petition  for  Sale   of  Lqnds^  Inj    Administrator  of 
Insolvent  Estate. 

1.  fiale  of  lands  of  insolvent  estate;  proof  of  debts. — Under  the  statute 
approved  February  ISth,  1879,  authorizing  the  sale  of  hinds  for  the  pay- 
ment of  debts,  on  the  apphcation  of  an  executor  or  administrator,  after 
the  estate  lias  been  declared  insolvent,  "without  taking  testimony" 
(Sess.  Acts  1878-9,  p.  164),  the  legislative  intent  was,  not  simply  to  dis- 
pense with  the  necessity  of  taking  depositions  as  in  chancery  cases,  but 
to  substitute  the  decree  of  insolvency  for  proof  of  the  existence  of 
debts,  and  of  the  insufficiency  of  the  personal  assets. 

2.  Same;  proof  of  ownership  of  lands. — Proof  of  the  decedent's  un- 
interrujjted  occupancy  of  the  lands,  With  open  acts  of  ownership,  for 
more  than  twenty  years,  is  suthcient  proof  of  his  ownership,  in  the  ab- 
sence of  any  evidence  that  he  did  not  enter  or  hold  in  his  own  right. 

3.  Same;  competency  of  administrator  as  icitness. — Such  occupancy 
may  be  proved  by  the  testimony  of  the  personal  representative  who 
makes  the  application  for  the  sale,  such  evidence  not  falling  within  the 
prohibition  of  the  statute  (Code,  §  3058)  as  to  transactions  with  and 
statements  by  a  deceased  person,  whose  estate  is  interested  in  the 
result  of  the  suit. 

4.  Same;  pendency  of  former  petition. — A  former  petition  for  an 
order  to  sell  the  lands,  filed  before  the  estate  was  declared  insolvent,' 
and  still  pending,  can  not  be  pleaded  in  abatement  of  the  application. 

5.  Same;  pending  proceedings  for  an  assignment  of  dower. — If  dower 
has  been  assigned  to  the  widow  in  a  portion  of  the  lands,  the  decree  of 
sale  should  distinguish  between  the  lands  subject  to  dower,  in  which 
only  the  reversion  could  be  sold,  and  the  unincumbered  ])ortion  ;  and  if 
the  proceedings  for  an  assignment  of  dower  are  pending  when  the  peti- 
tion for  an  order  of  sale  is  filed,  "it  would  be  better  to  withhold  the 
order  of  sale  until  the  matter  of  dower  is  determined." 

Appeaj.  from  the  Probate  Court  of  Lee. 

Heard  before  the  Hon.  Thomas  L.  Frazek. 

In  the  matter  of  the  insolvent  estate  of  Isham  Meadows, 
deceased,  on  the  application  of  W.  K.  Meadows,  as  adminis- 
trator de  bonis  non,  for  an  order  to  sell  the  lands  for  the  paj'^- 
mentof  debts.  Said  decedent  died  on  the  11th  January,  1879, 
having  executed  his  last  will  and  testament,  which  was  duly 
admitted  to  probate  after  his  death,  and  of  which  his  widow 
and  four  sons  were  nominated  as  executrix  and  executors,  they 
being  also  the  devisees  and  legatees  under  its  provisions. 
The  widow  dissented  from  the  will,  and  claimed  her  dower  in- 
terest and  distributive  share  of  the  estate;  her  dissent  in 
writing  being  filed  on  the  9th  August,  1879.  On  the  17th 
August,  1881,  the  administrator  filed  a  petition  in  said  Probate 
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Court,  asking  an  order  to  sell  the  lands  for  the  payment  of 
debts,  and  the  order  was  granted  by  the  court  as  prayed ;  but 
its  judgment  was  reversed  by  this  court  on  appeal,  at  the  in- 
stance of  the  heirs  and  distributees,  and  the  cause  remanded. 
Meadows  v.  Meadoios,  73  Ala.  356.  On  the  13th  February, 
1882,  a  petition  was  filed  by  the  administrator,  asking  an  as- 
signment of  dower  to  the  widow;  and  commissioners  being 
thereupon  appointed  by  the  court,  they  made  their  report  in 
writing  to  the  court  on  the  10th  May,  1883,  which  was  marked 
"  Report  approved,  and  assignment  confirmed,  this  2d  Feb- 
ruary, 1884."  The  estate  was  declared  insolvent,  on  the  report 
of  the  administrator,  on  the  15th  August,  1883 ;  and  the  peti- 
tion to  sell  the  lands  for  the  payment  of  debts,  on  which  was 
founded  the  decree  from  which  this  appeal  is  prosecuted,  was 
tiled  on  the  15th  October,  1883. 

The  heirs  filed  a  demurrer  to  the  petition,  and  a  separate 
demurrer  was  filed  by  the  widow ;  and  these  demurrers  being 
overruled,  the  heirs  filed  a  plea  in  abatement,  setting  up  the 
former  petition  for  a  sale  of  the  lands,  and  alleging  that  it  was 
still  pending  and  undecided.  The  court  struck  this  plea  from 
the  files,  on  motion,  and  the  heirs  then  filed  a  plea  in  bar, 
"denying  the  facts  set  forth  in  said  petition,"  on  which  issue 
was  joined.  On  the  hearing,  as  the  bill  of  exceptions  shows, 
the  administrator  offered  in  evidence  the  testator's  will,  the 
widow's  dissent  from  its  provisions,  and  the  petition  for  an 
allotment  of  dower  to  the  widow ;  to  each  of  which  the  heirs 
objected,  on  the  ground  of  irrelevancy,  and  to  the  petition  for 
dower  on  the  additional  ground,  "  because  there  has  been  no 
confirmation  of  said  report  entered  of  record."  The  court 
overruled  the  objections,  and  admitted  the  evidence ;  and  the 
heirs  duly  excepted.  The  administrator  was  then  introduced 
as  a  witness  for  himself,  and  testified,  in  substance,  that  the 
decedent  resided  on  the  lands  at  the  time  of  his  death,  and  had 
resided  on  them  for  more  than  twenty  years.  The  heirs  ob- 
jected to  this  evidence,  and  also  to  the  competency  of  the  ad- 
ministrator to  testify  to  the  facts  stated ;  and  they  duly  ex- 
cepted to  the  overruling  of  their  objections,  and  to  the 
admission  of  the  evidence.  Another  witness  for  the  adminis- 
trator testified  to  the  same  facts,  but  further  stated,  on  cross- 
examination,  that  some  of  the  heirs  were  in  possession  of  a  part 
of  the  lands  at  the  death  of  the  decedent.  "  This  was  all  the 
evidence,  and  the  court  thereupon  granted  the  order  of  sale  as 
prayed ;  to  which  action  and  decree  of  the  court  the  heirs 
jointly  and  severally  excepted." 

The  decree  granting  the  order  of  sale,  and  the  rulings  of  the 
court  on  the  pleadings  and  evidence,  are  now  assigned  as  error. 
16 


242  SUPREME  COURT  [Dec  Term, 

[Meadows  v.  Meadows. J 
Jno.  M.  Chilton,  for  appellant. 

W.  H.  Barnes,  contra. 

STONE,  C.  J. — The  present  appeal  requires  ns  to  construe 
the  act  "to  authorize  administrators  and  executors  of  insolvent 
estates  to  sell  the  lands  of  said  estates  for  the  payment  of 
debts,  without  taking  testimony,  after  the  estates  have  been 
declared  insolvent  by  the  courts  of  this  State,"  approved  Feb- 
ruary 13th,  1879: — PaiTjph.  Acts,  164.  We  can  not  agree 
with  appellants,  that  the  purpose  of  this  statute  was  simpl}'  to 
relieve  petitioners  of  the  duty  of  taking  their  testimony  in  the 
form  of  depositions,  as  in  chancery  cases.  We  think  the  legis- 
lative intent  was  to  substitute  the  decree  of  insolvency  for 
proof  that  there  were  debts  of  the  estate  to  be. paid,  and  that 
the  personal  assets  were  insufficient  therefor.  There  is  nothing 
in  this  objection. 

2.  Neither  is  there  anything  in  the  objection,  that  the  proof 
of  the  testator's  ownership  of  the  land  sought  to  be  sold  was 
either  insufficient  or  illegal.  His  uninterrupted" occupancy  of 
the  land,  with  open  acts  of  ownership,  for  more  than  twenty 
years,  gave  him  a  title  against  the  world,  in  the  absence  of 
proof  that  he  did  not  enter  or  occupy  in  his  own  right. 

3.  Nor  was  the  administrator  an  incompetent  witness  to 
prove  such  occupancy.  It  was  neither  a  transaction  with,  nor 
a  statement  by  the  deceased. — Code,  §  3058 ;  Miller  v.  Clay, 
59  Ala.  162;  Tisdale  v.  Maxwell,  58  Ala.  40;  Ktimpe  v. 
Coons,  63  Ala.  448. 

4.  Nor  do  we  think  the  Probate  Court  erred  in  rejecting 
the  plea  of  former  suit  pending.  The  second  petition  was  filed 
after  the  estate  was  declared  insolvent.  Tlie  claim  it  sets  up 
for  relief,  rests  on  entirely  different  principles  from  those 
asserted  in  the  first,  and  is  supported  by  entirely  different  testi- 
mony.    The  causes  of  action  are  not  one  and  the  same. 

5.  But,  in  the  final  decree,  there  is  matter  for  comment. 
A  petition  had  been  filed,  and  an  order  made,  allowing  dower 
to  Mrs.  Meadows.  Commissioners  had  been  appointed  to  lay 
it  off,  and  they  had  made  their  report  of  allotment.  That 
report,  however,  had  not  been  confirmed,  nor  acted  on.  It 
could  not  be  known,  in  the  then  state  of  the  proceedings,  pre- 
cisely what  lands  the  dower  would  cover.  The  decree  should 
distinguish  between  those  lands,  the  entire  title  to  which,  with 
immediate, enjoyment,  M'as  ordered  to  be  sold,  and  the  dower 
lands,  in  which  only  the  reversion  could  be  sold.  This  could 
not  be  done,  until  the  report  of  the  commissioners  was  acted 
on,  and  the  allotment  made  the  decree  of  the  court.  Both 
lines  of  proceeding  being  in  progress  in  the  same  court  at  the 
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same  time,  it  would  liave  been  better  to  withhold  the  order  of 
sale,  until  the  matter  of  dower  was  determined.  This  was  im- 
portant, that  bidders  for  the  various  parcels  might  know  the 
quantum  of  interest  they  would  acquire  by  the  purchase.  It 
would  have  contributed  to  make  the  lands  bring  their  proper 
value. 

What  we  have  said  relates  to  proceedings  when  the  two  lines 
of  contention  are  travelling ^aW  pas»u.  We  do  not  intend  to 
deny  the  power  and  right  of  the  Probate  Court  to  order  a  sale 
of  lands  of  a  decedent,  subject  to  the  widow's  right  of  dower. 

The  irregularities  pointed  out  are  intended  as  a  guide  in 
cases  like  the  present.  They  are  not  enough  to  secure  a 
reversal  on  the  present  appeal. 

Affirmed. 


Brigham  «&  Co.  v.  Carlisle. 

Action  for  Breach  of  Contract. 

1.  Statute  of  frauds ;  when  will  he  considered  waived. — The  statute  of 
frauds  must  be  specially  pleaded,  or  it  will  be  considered  as  waived. 

2.  Same;  contract  not  to  be  performed  in  one  year. — The  statute  of  frauds, 
as  to  contracts  not  to  be  perfcjrmed  within  one  year,  applies  only  to  con  - 
tracts  which,  by  express  stipulation,  are  not  to  l)e  performed  within  one 
year  from  the  makmg  thereof,  and  does  not  include  a  contract  which, 
by  its  terms,  is  determinate  within  that  period,  but  may  be  continued 
longer  at  the  option  of  the  parties. 

3.  Abandoment  of  contract  on  account  of  breach;  waiver  of  right. 
The  violation  of  a  contract  by  one  party,  or  his  inability  to  perform  the 
stipulated  acts  or  services,  may  authorize  the  other  party  to  abandon 
the  contract ;  and  the  protracted  sickness  of  the  plaintiff,  probably  dis- 
abling him  f-rom  performing  the  contemplated  services,  during  the  ap- 
propriate season,  might  authorize  the  defendants  to  abandon  it,  if  they 
elected  to  do  so ;  but,  when  they  are  shown  to  have  treated  the  contrac^t 
as  continuing  and  in  force,  after  the  termination  of  the  <lelay,  they  will 
be  held  to  have  waived  their  right  to  abandon  it. 

4.  Charge  to  jury ;  v)hen  properly  refused. — A  party  has  a  right  to 
require  an  instruction  to  the  jury  as  to  the  legal  effect  of  evidence, 
when,  conceding  all  adverse  inferences  from  the  conflicting  evidence, 
the  undisputed  facts  establish  a  legal  conclusion  in  his  favor;  but, 
when  a  charge  asserts  a  legal  proposition,  based  on  certain  specified 
facts,  ignoring  other  facts  which  there  is  evidence  tending  to  prove, 
and  which  show  the  incorrectness  of  the  legal  conclusion  asserted  in  the 
charge,  it  is  properly  refused. 

5.  Payment  and  set-off;  burden  of  proof . — When  payment  and  set-off 
are  pleaded,  the  burden  of  establishing  their  truth  rests  on  defendant ; 
and  when  issue  is  joined  on  these  pleas,  with  others,  a  charge  instruct- 
ing the  jury,  if  they  found  the  evidence  to  be  in  equilibrium,  on  any  or 
all  the  issues  presented,  their  verdict  must  be  for  the  defendant,  is 
properly  refused. 
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6.  Damages;  what  recoverable. — The  primary  purpose  of  awarding 
•damages,  whether  for  the  breach  of  a  contract  or  for  a  tort  (where  no 
question  as  to  punitive  damages  is  involved),  is  compensation  to  the 
party  injured  ;  and  the  primary  rules  are,  that  the  damages  must  be  the 
natural  and  proximate  result  ot  the  wrong  complained  of ,  and  they  must 
not  be  merely  speculative,  or  conjectural. 

7.  Same;  what  not  accurate  rule  as  to. — It  is  not  strictly  accurate  to 
say,  that  all  damages  are  recoverable  which  are  in  the  contemplation 
of  the  parties;  since  all  profits  are  not  recoverable,  though  in  the  con- 
templation of  the  parties,  their  allowance  depending  on  their  nature 
and  character. 

8.  Profits  as  damages  ;  when  not  recoverable  in  action  for  breach  of 
contract. — When  profits  form  an  elemental  constituent  of  the  contract, 
their  loss  the  natural  result  of  its  breach,  and  the  amount  can  be  esti- 
mated with  reasonable  certainty,  such  as  satisfies  the  mind  of  a  pru- 
dent and  impartial  person,  they  are  allowable  as  damages ;  the  requisite 
to  their  allowance  being  some  standard,  or  established  data,  by  refer- 
ence to  which  the  amount  can  be  satisfactorily  obtained.  But  mere 
speculative  profits,  such  as  might  be  the  probable  result  of  an  Advent- 
ure defeated  by  the  breach  of  a  contract,  the  gains  from  which  are 
entirely  conjectural,  and  with  respect  to  which  no  means  exist  of  ascer- 
taining, even  proximately,  the  probable  results,  can  not  be  recovered. 

9.  Damages;  v)hat  are  purely  speculative. — The  plaintiff"  being  em- 
ployed as  a  travelling  salesman  for  the  defendants,  to  sell  goods  of 
different  characters  and  qualities,  at  a  compensation  to  be  determined 
by  a  specified  coiiimission  on  the  amount  of  sales  of  the  different  kinds 
of  goods,  the  profits  which  he  might  have  earned  imderthe  contract  are 
purely  speculative  and  conjectural ;  and  his  testimony  as  to  the  proba- 
ble amount  of  sales,  not  stating  any  facts,  is  inadmissible  as  evidence 
for  him  in  an  action  for  a  breach  of  the  contract. 

Appeal  from  Lee  Circuit  Court. 

Tried  before  the  IIoii.Henky  D.  Clayton. 

The  appellee  brought  this  action  against  J.  W.  Brigham  & 
Co.  to  recover  damages  for  the  breach  of  a  contract  for  the 
sale  of  goods  on  commission  by  him  on  their  account.  The 
case  was  tried  on  pleas  of  the  general  issue,  non  assumpsit.,  set- 
off and  payment.  There  was  evidence  tending  to  show  that, 
some  time  in  September,  1881,  the  plaintiff  entered  into  a  con- 
tract with  Brigham  <Sc  Co.,  to  sell  goods  for  them  as  a  travelling 
salesman  ;  that  they  were  to  pay  him  a  commission  of  live  per 
cent,  on  the  sales  of.  shoes  made  by  him,  with  the  exception  of 
certain  brogans,  for  the  sale  of  which  he  was  to  receive  two  and 
one  half  per-cent.  He  was  also  to  be  allowed  an  account  of 
five  hundred  dollars,  upon  which  to  draw  for  his  travelling  ex- 
penses. His  contract  was  to  last  for  eight  months,  and  was  to 
begin  October  1st,  1881,  and  could  be  extended  by  mutual  con- 
sent. The  plaintiff  then  testified  that  he  drew  one  hundred 
dollars,  and  went  from  Boston,  where  the  contract  was  made, 
•to  New  York,  where  he  was  taken  sick,  and  remained  until 
near  the  end  of  November,  when  he  went  to  his  home  in  the 
city  of  Opelika ;  that  soon  after  this  he  drew  on  Brigham  & 
Co.  for  thirty  dollars,  which  they  paid ;  and  that  about  the  Ist 
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of  January  he  drew  on  them  again  for  forty  dollars,  which 
they  refused  to  pay.  This  witness  further  testified,  that  Brig- 
ham  &  Co.  did  not  send  him  the  samples  they  were  to  furnish, 
until  late  in  December,  and  that  in  February  they  ordered  him 
to  return  the  samples  which  they  had  sent  him,  up  to  which 
time  he  had  made  no  sales,  and  done  no  travelling,  for  the 
reason  that  the  spring  season  had  not  opened,  and,  but  for  the 
failure  of  defendants  to  pay  his  last  draft,  he  would  have  com- 
menced to  dru7n  for  them  on  January  5,  1882.  He  was  then 
asked,  "  If  you  had  started  early  in  January,  as  you  contem- 
plated, how  many  goods  could  you  have  reasonably  sold,  and 
what  would  have  been  your  profits  on  the  same,  if  paid  at  the 
rate  contracted  for  with  defendants  ?"  To  this  question  the 
defenj^ants  objected,  on  the  ground  that  it  called  for  illegal  and 
irrelevant  evidence,  and  attempted  to  lay  an  improper  basis  for 
damages.  The  court  overruled  the  objection,  and  allowed  the 
witness  to  answer  the  question  ;  and  the  defendants  excepted. 
The  plaintiff  then  introduced  a  letter,  which  he  had  received 
from  Brigham  &  Co.,  of  date  December  12,  1881,  in  which  he 
was  informed  that  samples  would  be  shipped  him  some  time 
during  the  week,  and  cautioning  him  as  to  the  financial  stand- 
ing of  certain  firms. 

The  evidence  for  the  defendants  tended  to  show  that  Carlisle 
never  had  any  contract  with  them  for  a  specified  time,  but  that 
he  was  merely  permitted  during  their  pleasure  to  sell  goods  for 
them,  they  allowing  different  commissions  on  the  various  kinds 
of  shoes ;  and  that  after  allowing  him  all  commissions  to  which 
he  was  entitled,  his  account  with  them  was  overdrawn  about 
four  hundred  dollars,  and  they  withdrew  their  samples  and  au- 
thority to  sell,  because  plaintiff  was  selling  no  goods  and  con- 
tinued to  draw  on  them  for  money  not  due  him. 

This  was,  in  substance,  all  the  evidence;  and  the  defend- 
ants thereupon  requested  the  court  to  give  the  following  writ- 
ten charges:  (1.)  "If  the  jury  believe,  from  the  evidence, 
that  the  contract  sued  upon  was  made  in  September,  1881,  and 
the  performance  of  it  was  to  commence  on  the  Ist  day  of  Octo- 
ber, 1881,  and  to  continue  twelve  months,  and  this  contract 
was  not  in  writing,  then  it  is  void,  and  a  recovery  can  not  be  had 
upon  it."  (2.)  "if  the  jury  find  the  evidence  evenly  balanced, 
they  must  find  for  the  defendant."  (3.)  "  That  if  they  should 
believe  that,  by  the  terms  of  the  contract,  Carlisle  was  to  com- 
mence work  October  1st,  1881,  and  did  not  commence  until 
January  1st,  1882,  then  the  defendants  were  authorized  to 
abandon  the  contract  on  their  part."  The  court  refused  to 
give  each  of  these  charges,  and  the  defendants  duly  excepted 
to  their  refusal. 
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The  various  rulings  to  which  exceptions  were  reserved,  are 
now  assigned  as  error. 

J.  M.  Chilton,  for  appellants. — Plaintiff  should  not  have 
been  permitted  to  testify  as  to  what  the  amount  or  probable 
amount  of  his  sales  would  have  been. — Wood's  Majne  on 
Dam.  83;  Washburn  v.  Ihtbhard^  6Lans.  (N.  Y.)  11;  French 
V.  Bamge,  2  "Neb.  254 ;  Sedg.  on  Meas.  Dam.  (4th  Ed.)  69. 
The  defendant  may  insist  upon  the  statute  of  frauds,  under 
the  plea  of  the  general  issue.— Browne  on  Stat.  Frauds,  §511. 
The  defendants  had  the  right  to  withdraw  from  the  contract. 
60  Ala.  615. 

W.  H.  Barnes,  contra.     (No  brief  on  file.) 

CLOPTON,  J. — It  may  be  conceded,  that,  at  common  law, 
a  defendant  can  insist  upon  the  benefit  of  the  statute  of  frauds, 
by  plea  of  the  general  issue.  Under  oui-  statute,  which  pro- 
vides, that,  "  in  all  suits  where  the  defendant  relies  on  a  denial 
of  the  cause  of  action  as  set  forth  by  the  plaintiff,  he 
may  plead  the  general  issue,  and  in  all  other  cases,  the  de- 
fendant must  brielly  plead  specially  the  matter  of  defense," 
the  statute  of  frauds  must  be  pleaded,  or  it  will  be  considered 
as  waived. ^ — Ritch  v.  Thornton^  65  Ala.  309  ;  Petty  v.  Dill^ 
53  Ala.  641.  No  plea  of  the  statute  of  frauds  having  been  in- 
terposed, the  validity  of  the  contract,  because  not  in  writing, 
can  not  be  raised  by  a  charge. 

If  the  statute  had  been  pleaded,  the  contract,  as  set  out  in  the 
bill  of  exceptions,  does  not  come  within  its  inhibition.  It  was 
made  in  September,  1881,  and,  as  testified  by  the  plaintiff,  was 
to  commence  on  the  first  of  October,  and  continue  at  least  eight 
months,  and  longer  if  mutually  desirable  at  the  end  of  that  time. 
By  its  terms,  it  was  capable  of  performance  within  a  year.  The 
statute  applies  to  contracts  which,  by  express  stipulation, 
are  not  to  be  performed  within  one  year  from  the  making 
thereof,  and  not  to  contracts  which  by  their  terms  are  determi- 
nate within  that  period,  but  may  be  continued  longer  at  the 
option  of  the  parties. — Heflin  v.  Milton,  69  Ala.  354. 

The  third  charge  requested  by  the  defendants  based 
their  right  to  abandon  the  contract  on  the  naked  fact,  unex- 
plained, that  the  plaintiff  did  not  commence  the  performance 
of  the  contract  until  January  1,  1882.  The  violation  of  a  con- 
tract by  one  of  the  parties,  or  when  he  is  unable  to  perform  the 
acts  or  services  stipulated,  may  be  sufficient  to  authorize  the 
other  party  to  abandon  it.  Sickness  of  the  plaintiff  for  a  pro- 
tracted period,  such  as  would  probably  have  disabled  him  from 
making  sales  during  the  appropriate  season,  as  contemplated 
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and  intended  by  the  contract,  might,  perhaps,  have  authorized 
the  defendants  to  abandon  the  contract ;  but  there  was  no  im- 
plied condition,  that  tlie  plaintiff  would  continue  in  health. 
Its  abandonment,  in  such  case,  is  at  the  election  of  the  defend- 
ant ;  and  they  will  be  held  to  have  waived  their  right  to  re- 
nounce the  contract,  when,  after  the  delay  has  terminated,  they 
regard  and  treat  it  as  continuing  and  in  force. — Stewart  v. 
Cross.,  QQ  Ala.  22.  The  charge  requested  by  the  defendants 
ignored  the  material  facts  :  the  detention  of  the  plaintiff  by 
sickness  in  New  York  until  near  the  end  of  November,  the 
letter  of  the  defendants  of  December  12th,  in  reply  to  one  from 
the  plaintiff,  in  which  they  stated  samples  would  be  furnished 
him  during  the  week,  and  cautioning  him  as  to  the  credit  of 
certain  firms,  and  samples  having  been  actually  sent  to  him  late 
in  December  ;  which  facts  there  was  evidence  tending  to  prove. 
Whilst  a  party  has  the  right  to  require  an  instruction  as  to  the 
legal  effect  of  the  evidence,  when,  conceding  all  adverse  infer- 
ences from  the  conflicting  evidence,  the  undisputed  facts 
establish  a  legal  conclusion  in  his  favor ;  a  charge  is  properly 
refused,  which  asserts  a  legal  proposition,  based  on  certain 
specified  facts,  but  ignores  other  facts,  which  there  is  evidence 
tending  to  prove,  showing  the  incorrectness  of  the  legal  conclu- 
sion asserted  in  the  charge. 

The  burden  of  proof  is  on  the  party  having  the  afHrraative 
of  the  particular  issue.  Pleas  of  payment  and  set-off  were  filed 
by  defendants,  and  the  onus  of  establishing  their  truth  was  on 
them.  The  legal  effect  of  the  second  charge,  requested  by  the 
defendants,  is  to  instruct  the  jury,  if  they  found  the  evidence 
in  equilibrium  on  any  or  all  the  issues  presented,  which  in- 
cluded the  issues  of  payment  and  set-off,  to  find  for  the  defend- 
ants.    Being  calculated  to  mislead,  it  was  properly  refused. 

The  material  question  is  fhe  measure  of  damages.  The  pri- 
mary purpose  of  awarding  damages  is,  actual  con)pensatiou  to 
the  party  injured,  whether  by  a  tort,  or  by  breach  of  a  contract ; 
though  there  are  exceptional  cases,  in  which  exemplary  or 
punitive  damages  are  allowed.  Owing  to  the  ever-occurring 
differences  in  tlie  circumstances,  and  in  the  special  conditions 
of  the  contracting  parties,  it  has  been  found  difficult,  if  not  im- 
possible, to  lay  down  general  and  definite  rules  as  to  the  meas- 
ure of  damages,  applicable  to  all  cases  of  a  class.  From  a  mis- 
construction of  expressions  of  eminent  jurists,  not  sufficiently 
guarded  for  general  use,  but  adapted  to  the  case  in  hand,  the 
applications  of  rules,  commonly  recognized,  have  been  as  various 
as  the  cases.  The  proposition,  that  all  damages  are  recoverable 
which  are  in  the  contemplation  of  the  parties,  is  not  strictly 
correct.  The  primary  rules  are,  the  damages  must  be  the 
natural  and  proximate  results  of  the  wrong  complained  of,  and 
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must  not  be  merely  speculative,  or  conjectural.  These  must 
concur,  though  founded  on  different  principles,  and  are  distinct 
and  independent  of  each  other.  The  law  presumes  that  a  party 
foresees  the  natural  and  proximate  results  of  a  breach  of  his 
contractor  tort,  and  hence  these  are  presumed  to  be  in  his 
legal  contemplation.  For  such  damages,  as  a  general  rule,  the 
party  at  fault  is  liable. 

But  there  are  damages,  which  are  in  the  contemplation  of  the 
parties  at  the  time  of  making  the  contract,  and  are  the  natural 
and  proximate  results  of  its  breach,  which  are  not  recoverable. 
The  parties  mu^st  necessarily  contemplate  the  loss  of  profits  as 
the  direct  and  necessary  consequence  of  the  breach  of  a  con- 
tract, and  yet  all  profits  are  not  within  the  scope  of  recoverable 
damages.  There  are  numerous  cases,  however,  in  which  profits 
constitute,  not  only  an  element,  but  the  measure  of  damage. 
While  the  line  of  demarcation  is  often  dim  and  shadowy,  the 
distinctive  features  consist  in  the  nature  and  character  of  the 
profits.  When  they  form  an  elemental  constituent  of  the  con- 
tract, their  loss  the  natural  result  of  its  breach,  and  the  atnount 
can  be  estimated  with  reasonable  certainty,  such  certainty  as 
satisfies  the  mind  of  a  prudent  and  impartial  person,  they  are 
allowed.  The  requisite  to  their  allowance  is  some  standard,  as 
regular  market  values,  or  other  established  data,  by  reference 
to  which  the  amount  may  be  satisfactorily  ascertained.  Illus- 
trations of  profits  recoverable  are  found  in  cases  of  sales  of  per- 
sonal property  at  a  fixed  price,  evictions  of  tenants  by  landlords, 
articles  of  partnership,  and  many  commercial  contracts. 

On  the  other  hand,  "  mere  speculative  profits,  such  as  might 
be  conjectured  would  be  the  probable  result  of  an  adventure, 
defeated  by  the  breach  of  a  contract,  the  gains  from  which  are 
entirely  conjectural,  and  with  respect  to  which  no  means  exist 
of  ascertaining  even  approximately  the  probable  results,  can  not, 
under  any  circumstances,  be  brought  within  the  range  of  re- 
coverable damages." — 1  Suth.  on  Dam.  141.  Profits  specula- 
tive, conjectural  or  remote,  are  not,  generally,  regarded  as  an 
element  in  estimating  the  damages.  In  Pollock  v.  Ganit,  69 
Ala.  373,  it  is  said :  "  What  are  termed  speculative  damages — 
that  is  possible,  or  even  probable  gains,  that  it  is  claimed  would 
have  been  realized,  but  for  the  tortious  act  or  breach  of  con- 
tract charged  against  a  defendant — are  too  remote,  and  can  not 
be  recovered."  The  same  rule  has  been  repeatedly  asserted  by 
this  court. — Culver  v.  Hill,  68  Ala.  66  ;  Higgins  v.  Mansjield, 
62  Ala.  267  ;  Burton  v.  Holley,  29  Ala.  318  ;  White  v.  Miller, 
71  N.  Y.  118  ;  French  v.  Ramge,  2  Neb.  254  ;  2  Smith's  Lead. 
Cases,  574;  Olmsteadv.Burke^'ilb  111.  86.  The  two  following 
cases  may  serve  to  illustrate  the  difference  between  profits  re- 
coverable and  not  recoverable.     In  uEtna  Life  Iiis.  Co.  v.  JVox- 
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son,  84  Ind.  347,  an  insurance  agent,  who  had  been  discharged 
without  cause  before  the  expiration  of  his  contract,  was  allowed 
to  include  in  his  recovery  the  probable  value  of  renewals  on 
policies  previously  obtained  by  him,  upon  which  future  pre- 
miums would,  in  the  usual  course  of  business,  be  received  by 
the  company,  on  the  ground,  that  the  amount  of  compensation, 
due  on  such  renewals,  can  be  ascertained  with  requisite  cer- 
tainty by  the  use  of  actuary's  life-tables  and  comparisons,  and 
that  the  basis  of  the  right  to  damages  existed,  and  was  not  to 
be  built  in  the  future.  In  Leiois  v.  Atlas  Mu.  Ins.  Co.,  61 
IVTo.  534,  which  is  cited  with  approval  in  the  other  case,  the 
same  rule  as  to  the  probable  value  of  renewals  was  held,  but  it 
was  also  held,  that  an  estimate  of  the  probable  earnings  of  the 
agent  thereafter,  derived  from  proof  of  the  amount  of  his  col- 
lections and  commissions  before  the  breach  of  the  contract,  in 
the  absence  of  other  proof,  is  too  speculative  to  be  admissible. 

Profits  are  not  excluded  from  recovei-y,  because  they  are 
profits  y  but,  when  excluded,  it  is  on  the  ground  that  there  are 
no  criteria  by  which  to  estimate  the  amount  with  the  certainty 
on  which  the  adjudications  of  courts,  and  the  findings  of  juries 
should  be  based.  The  amount  is  not  susceptible  of  proof.  In 
3  Suth.  on  Dam.  157,  the  author  discriminatingly  observes  : 
"  When  it  is  advisedly  said,  that  profits  are  uncertain  and  specu- 
lative, and  can  not  be  recovered,  when  there  is  an  alleged  loss 
of  them,  it  is  not  meant  that  profits  are  not  recoverable  merely 
because  they  are  such,  nor  because  profits  are  necessarily  specu- 
lative, contingent,  and  too  uncertain  to  be  proved  ;  but  they  are 
rejected  when  they  are  so ;  and  it  is  probable  that  the  inquiry 
for  them  has  been  generally  proposed  when  it  must  end  in 
fruitless  uncertainty  ;  and  therefore,  it  is  more  a  general  truth 
than  a  general  principle,  that  a  loss  of  profits  is  no  ground  on 
which  damages  can  be  given."  When  not  allowed  because 
speculative,  contingent  and  uncertain,  their  exclusion  is  founded, 
by  some  on  the  ground  of  remoteness,  and  by  others,  on  the 
presumption  that  they  are  not  in  the  legal  contemplation  of 
the  parties. 

The  plaintiff,  by  the  contract,  undertook  the  business  of 
travelling  salesman  for  the  defendants.  The  amount  of  his 
commissions  depended,  not  merely  on  the  number  and  amounts 
of  sales  he  might  make,  but  also  on  the  proportional  quantity 
of  the  two  classes  of  goods  sold,  his  commissions  being  differ- 
ent on  each.  The  number  and  amounts  of  sales  depended  on 
many  contingencies — the  state  of  trade,  the  demand  for  such 
goods,  their  suitableness  to  the  different  markets,  the  fluctua- 
tions of  business,  the  skill,  energy  and  industry  with  which 
he  prosecuted  the  business,  the  time  employed  in  effecting  dif- 
ferent sales,  and   upon  the  acceptance  of  his  sales  by  the  de- 
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fendants.  There  are  no  criteria,  no  established  data,  by  refer- 
ence to  which  the  profits  are  capable  of  any  estimate.  They 
are  purely  speculative  and  conjectural.  Besides,  the  evidence 
is  the  mere  opinion  and  conjecture  of  the  plaintiff,  without 
giving  any  facts  on  which  it  was  based.  The  bare  statement, 
uncorroborated  by  any  facts,  and  without  a  basis,  that  "the 
reasonable  sales  would  have  been  fifteen  thousand  dollars,  and 
that  the  net  profits  on  that  amount  of  sales  would  have  been 
four  hundred  and  fifty  dollars,"  is  too  conjectural  to  be  admis- 
sible.—  Washburn  v.  IJuhbard,  10  Lans.  11. 
Reversed  and  remanded. 


Farris  &  McCurdy  v.  Houston. 

Sill  in  Equity  to  enjoin  Judgment,  and  establish  Set-off. 

1.  Motion  to  dissolve  injunction;  horv  far  answer  may  be  considered. 
On  motion  to  dissolve  an  injunction  on  the  denials  of  the  answer, 
affirmative  matters  of  defense,  not  responsive  to  any  allegation  of  the 
bill,  can  not  be  considered  for  any  purpose. 

2.  Set-off;  what  demands  are  available,  at  law  or  in  equity. — At  law,  a 
debt  due  from  the  plaintiff,  to  the  defendant  as  administrator,  is  not 
available  as  a  set-off  against  an  individual  debt,  the  debts  not  being 
due  in  the  same  right ;  nor  is  it  available  as  a  set-off  in  equity,  if  the 
plaintiff  is  solvent  and  sui  juris,  so  that  a  personal  judgment  against 
him  would  be  effective ;  but,  if  the  plaintiff  is  insolvent,  or  is  a  married 
woman,  against  whom  a  personal  judgment  can  not  be  rendered,  a 
court  of  equity  will  set  off  the  two  demands  against  each  other. 

3.  Rights  of  mortgagee  (or  assignee)  in  possession;  remedies  of  mort- 
gagor.— A  mortgagee,  or  his  assignee,  in  possession  after  default,  has 
the  legal  title,  and  the  right  to  the  rents  and  profits ;  and  though  the 
rents  may  be  sufficient  to  have  paid  and  satisfied  the  debt,  the  only 
remedy  of  the  mortgagor  is  by  bill  in  equity  for  an  account  and  re- 
demption. 

4.  Effect  of  statutes  on  pending  suits. — Jurisdiction  is  generally  de- 
termined by  the  status  of  the  law  and  facts  as  they  exist  when  the  suit 
was  instituted ;  and  it  may  admit  of  doubt,  whethei-  an  injunction, 
rightful  in  all  respects  when  issued,  should  be  defeated  by  a  statute 
subsequently  enacted,  giving  a  remedy  at  law. 

5.  Statutory  provisions  as  to  effect  of  payment  of  mortgage  debt. — Un- 
der the  statute  approved  November  28th,  1884,  "the  payment  of  a  debt 
secured  by  mortgage,  on  either  real  or  personal  property,"  is  declared  to 
"have  the  effect  to  devest  the  title  out  of  the  mortgagee  or  his  assigns" 
(Sess.  Acts  1884-5;  p.  73) ;  but  the  statute  has  reference  only  to  ordinary 
cases  of  jiaynient  in  money,  and  does  not  apply  to  cases  where  the 
mortgage  is  deemed  satisfied  by  the  rents  and  profits,  which  require  the 
statement  of  an  account  on  ecjuitable  principles. 
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Appeal  from  the  Chancery  Court  of  IVIontgoinery. 

Heard  before  tlie  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  2d  May,  1884,  by  T. 
L.  Farris  and  W.  D.  McCurdy,  against  Mrs.  Mary  J.  Houston 
and  her  husband;  and  sought  to  enjoin  a  judgment  at  law 
which  Mrs.  Houston  had  recovered  against  them,  in  the  Cir- 
cuit Court  of  Montgomery,  on  the  15th  June,  1883,  and  to 
liave  the  debt  applied  as  assets  in  their  hands  of  the  insolvent 
estate  of  Robert  F.  Simonton,  deceased,  of  which  they  were 
the  administrators  de  honis  non.  After  the  iiling  of  the  an- 
swer, Mrs.  Houston  submitted  a  motion  to  dissolve  the  injunc- 
tion, and  to  dismiss  the  bill  for  want  of  equity.  The  chancel- 
lor dissolved  the  injunction,  but  refused  to  dismiss  the  bill ; 
and  his  decree  dissolving  the  injunction  is  now  assigned  as 
error  by  the  complainants.  The  material  facts  are  stated  in 
the  opinion  of  the  court. 

Troy,  Tompkins  &  London,  for  appellants. — The  equity  of 
the  bill  rests  on  facts  which  were  set  up,  but  held  unavailing 
as  a  defense,  in  the  action  at  law  in  which  Mrs.  Houston's 
judgment  was  rendered. — Farris  dt  McCurdy  v.  Houston, 
74  Ala.  162;  Bigelow  on  Estoppel,  352.  The  right  to  relief 
in  equity,  on  purely  equitable  grounds,  is  not  prejudiced  by 
the  unsuccessful  attempt  to  set  up  the  defense  at  law. —  Callo- 
way V.  McElroy,  3  Ala.  406 ;  Nelson  v.  Dunn,  15  Ala.  502 ; 
'  Haughey  V.  Strong,  2  For.  177.  As  mortgagee  in  possession, 
or  assignee  of  the  mortgagee,  Mrs.  Houston  was  entitled  to  the 
rents  and  profits ;  and  while  the  mortgagor,  or  his  personal 
representative,  is  entitled  to  an  account  and  redemption,  that 
right  can   only   be  asserted  in   equity. — Powell  v.   Williams, 

14  Ala.  476 ;  Barron,  Meade  <j&  Co.  v.  Paulling,  38  Ala.  292  ; 
2  Story's  Equity,  §  1016a.  The  plaintiff  in  the  judgment  be- 
ing a  married  woman,  no  personal  judgment  can  be  rendered 
against  her;  and  that  is  a  sufficient  ground  to  establish  a  set-oflf 
in  equity. 

Bragg  &  Thorington,  contra. — The  complainants  do  not 
come  into  court  with  clean  hands,  and  they  are  not  entitled  to 
relief  against  the  consequences  of  their  own  wrongful  acts. 
Reynolds  v.    Carter,    32   Ala.    444;    Hamilton    v.    Adams, 

15  Ala.  596;  Turnley  v.  Hanna,  67  Ala.  101;    Vancleave  v. 
Wilson,  73  Ala.  387.     They  acquired   possession   of  the  land 

under  a  lease  from  Mrs.  Houston,  and  were  bound  to  restore 
the  possession  to  her  in  good  faith  at  the  expiration  of  their 
term  ;  but,  instead  of  doing  this,  they  wrongfully  held  over, 
and  disputed  her  right  to  the  possession  or  the  rents ;  and  after 
her   right   has   been   established   by   two    judgments   at  law 
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(71  Ala.  573 ;  74  Ala.  162),  they  now  seek  to  retry  the  same 
issues  in  chancery.  That  this  can  not  be  done,  see  Norwood 
V.  Kirby,  70  Ala.  397 ;  Hamilton  v.  Adams,  15  Ala.  596. 

STONE,  C.  J. — Mary  J.  Houston  recovered  a  judgment 
against  Farris  &  McCurdy  for  about  twenty-three  hundred 
dollars,  for  the  rent  during  the  years  1880  and  1881  of  the 
plantation  in  Lowndes  county  known  as  the  "Davidson  planta- 
tion." On  appeal  to  this  court,  that  judgment  was  affirmed, 
and  execution  upon  it  was  placed  in  the  hands  of  tlie  sheriff 
to  enforce  its  collection.  The  present  bill  was  iiled  by  Farris 
&  McCurdy  to  enjoin  its  collection,  and  an  injunction  was  ob- 
tained. A  motion  was  made,  based  on  a  demurrer  and  the 
denials  in  the  answer,  to  dissolve  the  injunction,  which  motion 
the  chancellor  granted  ;  and  from  that  decretal  order  the  pres- 
ent appeal  is  prosecuted. 

The  case  made  by  the  bill  is,  in  substance,  as  follows :  That 
in  1869  Robert  F.  Simonton,  then  owning  the  "Davidson 
plantation,"  executed  a  mortgage,  and  thereby  conveyed  the 
same  to  Reese  and  McCall,  to  secure  the  payment  to  them  of 
certain  debts,  described  in  the  mortgage,  and  payable  to  the 
said  Reese  and  McCall  severally ;  that  in  1878  said  Robert  F. 
Simonton  died,  a  resident,  at  the  time,  of  the  State  of  North 
Carolina,  having  first  made  and  declared  his  last  will,  and 
therein  appointed  his  wife,  Roxana  Simonton,  to  be  executrix 
thereof,  and  devised  and  bequeathed  to  her  his  entire  estate,' 
real  and  personal ;  that  the  will  was  probated,  and  the  execu- 
trix qualified  in  North  Carolina ;  that  before  his  death  the  said 
Robert  F.  paid  and  discharged  the  said  mortgage  debt  to  Reese 
in  full,  and  paid  all  of  the  debt  to  McCall  except  about  seven 
hundred  dollars ;  that  Mrs.  Houston  paid  said  sum  to  McCall, 
and  took  from  him  an  assignment  of  said  mortgage ;  that  she 
also  received  a  conveyance  of  the  lands  from  Mrs.  Roxana  Si- 
monton, but  on  what  consideration,  or  on  what  terms,  com- 
plainants do  not  know  ;  that  for  the  year  1879  complainants, 
Farris  &  McCurdy,  rented  said  lands  of  Mrs.  Houston,  who 
was  and  yet  is  a  married  woman,  and  paid  her  as  rent  a 
sum  sufficient  to  liquidate  the  balance  due  on  the  McCall 
mortgage ;  that  they  took  a  second  renting  of  said  plantation 
from  Mrs.  Houston  for  the  year  1880,  and  cultivated  the  lands 
for  that  year  and  the  next,  the  unpaid  rent  of  which  years 
formed  the  indebtedness  on  which  the  judgment  above  de- 
scribed was  rendered ;  that  during  the  year  1880,  they,  Farris 
&  McCurdy,  purchased  a  claim  against  the  estate  of  the  said 
Robert  F.  Simonton,  and  thereafter  probated  the  said  will  of 
said  Robert  F.  in  Alabama,  and  in  the  county  in  which  said 
lands  lie,  and  they,  the   said  Farris  &   McCurdy,   were   ap- 
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pointed  administrators  thereof  with  tlie  will  annexed ;  that 
thej  qualified  as  such,  and  are  still  acting  in  that  capacity ; 
that  they  duly  reported  said  estate  insolvent,  and  after  due 
proceedings  (set  forth  in  the  bill),  the  estate  was  declared  and 
decreed  insolvent ;  that  claims  against  the  estate  have  been 
presented,  and  filed  verified  against  the  insolvency,  amounting 
to  over  twenty  thousand  dollars — greatly  in  excess  of  the 
assets  of  said  estate,  including  as  assets  the  unpaid  rents  due 
from  complainants;  that  on  failure  of  complainants  to  pay 
rents  for  said  lands  to  Mrs.  Houston,  she  instituted  proceed- 
ings in  unlawful  detainer  against  them,  and  has  evicted  them 
from  the  possession.  The  bill  also  avers  that  complainants,  as 
administrators,  obtained  an  order  to  sell  said  lands  for  the  pay- 
ment of  the  debts  of  said  estate,  sold  the  same  to  one  Bright- 
man,  reported  the  sale,  and  that  the  sale  was  confirmed ;  the 
sale  on  time,  and  purchase-money  not  fully  paid.  The  pro- 
ceedings to  this  end  are  exhibited,  and  no  imperfections  in 
them  are  pointed  out,  or  discovered  by  us.  The  theory  of  the 
bill  is,  that  Simonton's  estate  is  insolvent;  that  the  "Davidson 
plantation,"  at  the  time  of  Simonton's  death,  was  the  property 
of  the  latter,  subject  only  to  the  McCall  mortgage;  that  the 
balance  due  on  the  McCall  mortgage  was  satisfied  by  the  rents 
of  1879  ;  that  the  lands,  together  with  the  after-accruing  rents, 
are  assets  for  the  payment  of  the  debts  of  said  insolvent  es- 
tate ;  and  that  complainants,  as  administrators,  are  entitled  to 
reduce  such  assets  to  possession,  that  they  may  be  disbursed 
among  the  creditors  of  Simonton's  estate.  The  bill  offers  to 
pay  any  balance  due  on  the  mortgage  debt,  should  the  rents  of 
1879,  already  paid,  prove  insufficient  to  liquidate  it. 

The  answer  does  not  deny  that  Mrs.  Houston  was  and  is  a 
married  woman ;  does  not  set  forth  the  amount  of  the  mort- 
gage debt  to  McCall  that  was  paid  by  Mrs.  Houston  ;  and  does 
not  deny  the  statement  in  the  bill,  that  the  unpaid  balance 
which  Mrs.  Houston  paid  to  McCall  on  the  mortgage  debt  was 
about  seven  hundred  dollars.  It  does  deny  that  the  rent  col- 
lected for  1879  should  be  applied  to  the  extinguishment  of  the 
mortgage  liability.  The  answer  and  cross-bill  set  up  in  defense 
that,  for  a  valuable  consideration  paid — largely  in  excess  of  the 
sum  for  which  the  "Davidson  plantation"  was  sold — Robert  F. 
Simonton  agreed  with  Mrs.  Houston,  in  1869,  to  pay  off  and 
discharge  the  said  mortgage  debts  to  Reese  and  McCall,  and  that 
he  would  then  convey  said  plantation  to  Mrs.  Houston ;  that 
Mrs.  Roxana  Simonton  had  knowledge  of  this  agreement  and 
its  consideration,  and  that,  pursuant  to  said  agreement,  she, 
after  the  death  of  her  husband,  did  convey  the  lands  to  her, 
the  said  Mrs.  Houston. 
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This  second  phase  of  the  defense,  being  affirmative  matter, 
and  not  responsive  to  any  averment  in  the  bill,  can  not  be 
looked  to  nor  considered  on  the  motion  to  dissolve  the  injunc- 
tion.—! Brick.  Dig.  67Y,  §  549 ;  Jones  v.  Eioing,  56  Ala.  360; 
Buchanan  v.  Buchanan,  72  Ala.  55,  It  results,  that  the  sole 
question  in  this  case  is,  whether  the  bill  on  its  face  contains 
equity ;  for  the  asserted  right  to  an  injunction  is  the  sole 
ground  for  equitable  interference  in  this  case. 

That  the  appellants  in  this  cause  had  no  valid  legal  defense 
to  the  action  at  law  for  rents,  is  not,  and  can  not  be  gainsaid. 
Aside  from  the  disability  they  were  under,  growing  out  of  the 
relation  of  tenant  and  landlord  under  which  they  obtained 
possession  of  the  rented  premises,  there  is  not  a  legal  mutuality 
between  the  two  claims,  always  indispensable  iu  set-off  at  law. 
The  liability  of  Farris  &  McCurdy  to  Mrs.  Houston  was  and 
is  a  personal  debt.  Their  right  against  her,  if  right  they  have, 
is  in  their  representative  capacity,  as  administrators  of  the 
estate  of  Simonton,  They  do  not,  and  can  not  deny,  that  they 
personally  owe  the  debt.  Their  claim  is,  that  it  be  turned  into 
the  estate  of  Simonton — into  their  own  hands  as  administra- 
tors— as  a  fund  to  be  used  in  paying  the  debts  of  the  estate. 
Have  they  a  remedy  at  law  ?  There  can  be  no  question,  that 
if  Mrs,  Houston  is  solvent,  and  is  amenable  to  legal  process, 
and  to  a  personal  judgment,  and  if  there  is  no  other  equity  in 
the  case,  then  this  bill  is  wnthout  equity.  But,  conceding  for 
argument's  sake  that  Mrs.  Houston  is  sui  juris,  having  full 
right  to  sue  and  he  sued,  and  liable  to  have  a  personal  judg- 
ment rendered  against  her ;  could  it  be  affirmed  there  would 
then  be  d  remedy  at  law  ?  Slie  is  a  mortgagee  in  possession, 
so  far  as  we  can,  on  this  motion,  consider  the  facts  of  this  case. 
She  has  no  other  title  executed  by  Robert  F.  Simonton,  the. 
original  owner.  As  against  him,  and  those  claiming  in  his 
right,  she  has  the  legal  title,  and  can  maintain  her  legal  right 
td  the  possession,  in  any  suit  that  may  be  instituted  in  the  law 
courts.  Having  the  title  and  the  possession,  she  can  equally 
maintain  her  legal  right  to  the  rents,  for  rent  is  but  the  fruit 
and  product  of  the  land ;  and,  as  a  rule,  whoever  is  legally 
entitled  to  the  possession  of  lands,  is,  at  law,  entitled  to. the 
rents  and  profits.  So,  suing  her  (she  being  sui  juris,  as  we 
have  supposed)  for  the  rents  and  profits  of  the  land,  without 
first  having  an  account  of  the  mortgage  debt  taken,  and  the 
same  liquidated,  must  necessarily  result  in  defeat.  Such  ac- 
count can  not  be  taken  in  a  court  of  law;  and  even  if  the 
mortgage  debt  has  been  entirely  paid,  that  does  not,  without 
more,  revest  the  title  in  the  mortgagor, — Slaughter  v.  Doe, 
67  Ala,  494.  The  title  of  the  mortgagor,  in  such  conditions, 
is  but  an  equity,  and  an  equitable  title  will  neither  maintain 
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nor  defeat  an  action  of  ejectraent. — Tutioller  v.  Munford^ 
73  Ala.  308.  Such  was  the  law  when  the  bill  was  filed, 
May  2,  1884. 

It  may  be  contended,  however,  that  before  the  decree  of  the 
chancellor  was  rendered  (April  IS,  1^85)  dissolving  the  injunc- 
tion, the  act  "  to  revest  title  to  property  on  payment  of  a  debt 
secured  by  mortgage,"  approved  November  28,  1884 — Sess. 
Acts,  73 — became  the  law  of  the  land  ;  and  that  there  was,  at 
the  time  of  the  hearing,  no  right  to  an  injunction.  It  may 
admit  of  doubt,  whether  an  injunction,  rightful  in  all  respects 
when  issued,  should  be  defeated  by  a  statute  subsequently 
enacted,  giving  a  remedy  at  law  in  such  cases.  Jurisdiction  is 
generally  determined  by  the  status  of  the  law  and  facts  as  they 
exist  when  the  suit  is  instituted.  The  act  provides,  "  that  the 
payment  of  a  debt,  secured  by  mortgage  on  either  real  or  per- 
sonal property,  shall  have  the  effect  to  devest  the  title  out  of 
the  mortgagee,  or  his  assigns,  and  revest  the  same  in  the  mort- 
gagor, or  his  assigns,  whether  such  paytnent  is  made  before 
or  after  the  maturity  of  the  debt,  and  whether  said  mortgage  is 
made  or  paid  before  or  after  the  passage  of  this  act." 

When  there  is  averment  of  payment  in  any  of  the  ordinary 
methods,  and  the  inquiry  arises  whether  or  not  there  has  been 
payment  in  such  ordinary  methods,  there  would  probably  be 
encountered  no  greater  complication  or  difficulty  in  determin- 
ing such  issue,  than  in  passing  on  any  other  controverted  ques- 
tion of  payment.  Though  a  new  doctrine  with  us,  this  ques- 
tion might  be  submitted  to  a  jury  in  the  trial  of  an  ejectment 
suit,  with  a  reasonable  expectation  that  it  would  have  a  fair  so- 
lution. Questions  of  equal  complication  are  constantly  sub- 
mitted to  the  determination  of  juries.  But,  suppose  the  mort- 
gagee takes  possession  of  the  property,  and  has  the  use  and  oc- 
cupation, or  realizes  the  rents  and  profits.  There  may  also  be 
alleged  waste,  with  which  he  is  sought  to  be  charged  ;  and  the 
mortgagee  may  assert  counter  claim  for  taxes  paid,  for  needed 
repairs  made,  &c. 

It  is  said  in  Jones  on  Mortgages,  §1115:  "Accounting  is 
wholly  a  matter  of  equity  jurisdiction.  It  is  apparent  enough 
that,  M'here  the  English  doctrine  prevails,  that  the  mortgage 
conveys  a  legal  title"  [that  doctrine  prevails  in  Alabama],  "the 
right  of  the  mortgagor  to  an  account  of  the  rents  and  profits 
of  the  land  received  by  the  mortgagee,  is  purely  and  exclusively 
of  equitable  cognizance.  At  law,  he  can  not  be  made  to  ac- 
count. He  is  the  legal  owner  of  the  estate,  and  takes  the  rents 
and  profits  in  that  character.  The  mortgagor  has  a  right  of 
redemption  only  in  equity,  and  the  right  to  an  account  is  only 
incident  to  this.  But,  regarding  the  mortgagee's  interest  as  a 
lien  only,  does  not  obviate  the  necessity  of  resorting  to  equity 
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for  an  accounting.  The  mortgagee  in  possession  takes  the  rents 
and  profits  in  the  quasi  character  of  trustee,  or  bailiff  for  tlie 
mortgagor.  In  equity,  he  must  apply  them  as  an  equitable 
set-off  to  the  amount  due  on  the  mortgage.  Such  a  receipt  is 
not  a  legal  satisfaction  of  the  mortgage.  There  is  no  payment 
and  satisfaction  of  the  mortgage,  until  the  rents  and  profits  are 
applied  to  the  payment  of  the  debt.  The  law  does  not  apply 
them  as  they  are  received.  It  depends  upon  the  result  of  an 
accounting  upon  equitable  principles,  whether  any  part  of  the 
rents  and  profits  received  shall  be  so  applied.  The  mortgagee 
is  entitled  to  have  them  applied,  in  the  first  instance,  to  reim- 
burse him  for  taxes  and  necessary  repairs  made  upon  the 
premises  ;  for  sums  paid  by  him  upon  prior  incumbrances  upon 
the  estate,  in  order  to  protect  the  title,  and  for  costs  in  defend- 
ing it ;  and  if  he  has  made  permanent  improvements  upon  the 
land,  in  the  belief  that  he  was  the  absolute  owner,  the  increased 
value  by  reason  thereof  may  be  allowed  him.  In  many  cases, 
complicated  equities  must  be  determined  and  adjusted,  before 
it  can  be  ascertained  vehat  part,  if  an}',  of  the  rents  and  profits 
received  is  to  be  applied  upon  the  mortgage  debt.  In  the  ab- 
sence of  an  agreement  between  the  parties,  there  is  no  legal 
satisfaction  of  the  mortgage,  by  the  receipt  of  rents  and  profits 
by  a  mortgagee  in  possession,  to  an  amount  sufficient  to  satisfy 
it ;  and  his  character  as  mortgagee  in  possession  is  not  divested, 
until  they  [the  rents]  are  applied  by  the  judgment  of  the  court 
in  satisfaction  of  the  mortgage.''  This  doctrine  is  substantial!}' 
approved  in  Daniel  v.  Coker,  70  Ala,  260  ;  2  Danl.  Ch.  Prac, 
5th  ed.,  1237. 

And  it  is  laid  down  in  the  books,  that  when  the  mortgagee 
is  in  possession  of  real  estate  as  mortgagee,  and  by  virtue  of  the 
mortgage,  there  remains  in  the  mortgagor,  as  between  them,  no 
legal  title,  but  only  an  equity  of  redemption.  That  right  he 
can  assert  only  by  a  bill  to  redeem  ;  for  at  law  he  is  without 
remedy. — 2  Jones  on  Mortgages,  §  1116  ;  Daniel  v.  Coker,  70 
Ala.  260  ;  Garland  v.  Watson,  74  Ala.  323  ;  Kelly  v.  Long- 
shore, at  present  term. 

According  to  the  principles  declared  above,  the  receipt  of 
rents  and  profits  by  a  mortgagee  in  possession,  is  in  no  sense  a 
payment  on  the  mortgage  debt,  until  they  are  so  decreed  after 
taking  an  account  in  a  suit  to  redeem  or  foreclose.  Here,  then, 
we  have  all  the  leading  principles  of  an  equity  jurisdiction. 
The  title  asserted  is  only  equitable.  The  defendant  against 
whom  relief  is  prayed,  fills  the  relation  of  bailiff,  or  trustee  ; 
and  the  account  to  be  settled  rests  on  equitable  principles,  and 
may  be  otherwise  too  complicated  for  the  stubborn  rules  of  a 
law  forum.  Can  it  be  that  the  legislature  intended  to  transfer 
this  jurisdiction  to  a  court  of  law,  and  to  allow  all  these  intri- 
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cate  and  complicated  equity  questions  to  be  discussed  and  de- 
termined before  a  jury  ?  To  so  hold,  not  to  mention  other  re: 
suits,  would  be  to  clothe  the  courts  of  law  with  the  authority 
and  jurisdiction  of  suits  to  redeem,  instituted  by  mortgagors 
out  of  possession,  against  mortgagees  in  possession.  We  can 
not  believe  the  legislature  so  intended.  We  therefore  hold, 
that  when  the  statute  speaks  of  the  "  payment  of  a  debt  secured 
by  mortgage,"  it  means  a  payment  in  fact,  and  not  a  receipt  of 
rents  and  profits,  which  only  becomes  payment  when  so  decreed 
on  an  equitable  accounting. 

The  present  suit  is  not  technically  a  bill  to  redeem.  It  does 
not  seek  to  disincumber  the  title,  and  have  it  revested  in  the 
mortgagor.  Perhaps,  by  the  sale  of  the  land  under  the  order 
of  the  Probate  Court,  the  complainants  parted  with  all  power 
over  and  interest  in  that  question,  with  which  the  statute  had 
clothed  them.  The  rule  of  caveat  empto?' a.pp\\es  in  such  sales, 
and  it  may  be  that  only  the  purchaser  is  interested  in  the  right 
to  redeem.  But,  in  making  the  sale,  they  did  not  part  with 
any  right  they  had  to  previously  accrued  rents.  The  purpose 
of  the  present  bill  is  to  have  an  account  of  the  rents  and  profits 
against  the  mortgagee's  transferree  in  possession,  and  to  have 
any  surplus  of  such  rents  and  profits,  by  the  decree  of  the  court, 
secured  in  their  hands,  as  assets  of  the  insolvent  estate  of  their 
intestate.  Such  bill,  in  the  nature  of  things,  must  conform  to 
the  rules  governing  bills  to  redeem,  to  the  extent  we  have  dis- 
cussed those  rule  above. 

There  is  another  reason  why  we  think  the  injunction  in  this 
case  should  not  have  been  dissolved.  There  is  a  rule,  that 
when  a  cross  demand,  rightfully  held,  can  not  be  made  fivaila- 
ble  by  suit  at  law,  and  yet,  ex  (lequo  et  hono,  ought  to  be  received 
as  payment,  chancery,  in  the  exercise  of  its  restraining  powers, 
will  intervene,  and  compel  the  one  having  this  legal  advantage 
to  do  justice.  Cases  of  insolvency  furnish  illustrations  of  this 
rule.  Demands  purely  legal  are  often  thus  liquidated,  one 
by  the  other. — Tuscumbia,  C.  &  D.  R.  R.  Co.  v.  Rhodes.,  8  Ala. 
206  ;  Ingraham  v.  Foster.,  31  Ala.  123  ;  Tate  v.  Evans.,  54  Ala. 
16  ;  Wood  V.  Steele.,  65  Ala.  436  ;  Chambers  v.  Ala.  Iron  Co.., 
67  Ala.  353  ;  High  on  Injunctions,  §  243 ;  1  Pom.  Eq.  §  189  ; 
Campbell  v.  Concur,  ante.,  p.  211. 

It  may  be  urged  that  Mrs.  Houston  is  not  averred  to  be  in- 
solvent, and  that  therefore  the  rule  does  not  apply  in  this  case. 
It  is  averred  that  she  is  a  married  woman,  and  was  such  at  the 
time  her  right  to  the  lands  accrued — 1878  or  '9.  Title  accru- 
ing to  her  at  that  time  would  be,  prima  facie,  her  statutory 
separate  estate,  and  she  could  not  be  sued  either  at  law  or  in 
equity  on  such  a  demand  as  Farris  &  McCurdy  assert  in  this 
suit. — Lee  v.  Tannenhaum,  62  Ala.  501.  If  it  were  shown  she 
17 
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had  been  relieved  of  the  disabilities  of  coverture,  this  would  not 
authorize  a  suit  at  law  against  her,  on  the  present  claim. 
Dreyfus  v.  Wolfe,  65  Ala.  496 ;  Cohen  v.  Wollner,  72  Ala. 
233,  The  record  does  not  show  she  had  been  relieved  of  the 
disabilities  of  coverture. 

The  present  bill  is  one  in  the  nature  of  a  bill  to  obtain  the 
benefit  of  a  set-off.  Should  Mrs.  Houston  be  allowed  to  en- 
force her  judgment  by  execution,  Farris  (fe  McCurdy  will  be 
without  remedy  to  enforce  the  repayment  of  the  money  to 
them  ;  as  much  so  as  if  Mrs.  Houston  was  shown  to  be  insol- 
vent. This  is  good  ground  for  injunction  to  prevent  irrepara- 
ble mischief. 

The  decree  of  the  chancellor  is  reversed,  and  here  rendered 
reinstating  the  injunction. 

Clopton,  J.,  not  sitting. 


Ex  parte  Cincinnati,  Selma  &  Mobile 
Railway  Co. 

Application  fm-  Mandamus  to    Circuit  Court,  in  ^natter  of 
Oarnishment  against  Corporation. 

1.  Compelling  answer  by  garnishee  in  open  court. — A  garnishee  "maj, 
if  required  by  plaintiff,  be  examined  orally  in  the  presence  of  the 
court"  (Code,  §3293)  ;  and  this  statutory  provision,  which  is  mandator}-, 
is  expressly  made  applicable  to  private  corporations  (§  3267),  and  may 
be  enforced  against  them  by  attachment,  or  by  judgment  nisi  for  want 
of  answer,  made  absolute  on  continued  refusal. 

This  was.  an  application  by  petition,  in  the  name  of  the 
Cincinnati,  Selma  &  Mobile  Railway  Company,  a  private  cor- 
poration, for  a  writ  of  mafidamtis,  or  other  appropriate  writ, 
to  the  presiding  judge  of  the  Circuit  Court  of  Montgomery, 
Hon.  t/ohn  P.  Hubbard,  commanding  him  to  vacate  and  set 
aside  an  order  made  during  the  June  term  of  said  court,  1885, 
in  a  cause  therein  pending,  in  which  the  State  of  Alabama 
was  plaintiff,  Fred.  Wolfte  was  defendant,  and  the  petitioner 
was  summoned  by  garnishment  as  the  debtor  of  said  Wolffe. 
A  conditional  judgment  was  rendered  against  the  garnishee  for 
want  of  an  answer,  but  this  judgment  was  set  aside,  on  its  mo- 
tion, and  an  answer  was  filed  in  its  name,  "by  H.  L.  Wright, 
cashier  and  treasurer  of  said  corporation,"  denying  any  indebt- 
edness on  its  part  to  said  Wolffe.  On  the  filing  of  this 
Vol.  lxxviii. 
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answer,  "the  same  being  read  and  examined  by  the  plaintiff, 
by  attorney,  plaintiff  immediately  moved  the  court  to  require 
the  company  to  appear  and  be  examined  orally,  as  such  garni- 
shee, in  the  presence  of  the  court,  at  the  next  term  thereof ;" 
and  the  court  granted  the  order  as  prayed,  against  the  objection 
and  exception  of  the  garnishee.  The  bill  of  exceptions,-  re- 
citing these  proceedings,  is  made  an  exhibit  to  the  petition 
filed  in  this  court,  which  seeks  to  have  this  order  set  aside 
and  vacated. 

Brooks  &  Roy,  for  the  petitioner. 

STONE,  C.  J.— Chapter  1,  Title  2,  Part  3  of  the  Code  of 
1876,  commencing  with  section  3252,  relates  to  attachments  at 
law.  Sections  3267  and  3293  are  parts  of  that  chapter.  Sec- 
tion 3293  enacts,  that  "The  garnishee  must  answer  upon  oath, 
according  to  the  terms  of  the  citation,  withm  the  first  three 
days  of  the  return  term  of  the  attachment,  and  may,  if  re- 
quired by  plaintiff,  be  examined  orally  in  the  presence  of  the 
court."  The  meaning  of  this  section  is,  that  in  garnishment 
causes,  it  rests  with  the  plaintiff  whether  he  will  require  the 
garnishee  to  submit  to  an  oral  examination  in  open  court. 
May,  in  this  statute,  means  must,  for  a  third  person  is  inter- 
ested de  jure  in  the  enforcement  of  its  provisions. — 2  Brick. 
Dig.  462,  §§  29,  30.  The  enforcement  of  this  right  by  the  court 
can  be  secured  by  attachment  to  compel  an  answer,  by  striking 
the  written  answer  from  the  file,  if  there  be  one,  and,  the  gar- 
nishee refusing  to  answer  further,  by  giving  judgment  nisi 
against  him  for  want  of  an  answer,  and  by  making  it  ab- 
solute, if  he  persist  in  his  refusal. — Code,  §  3298 ;  1  Brick. 
Dig.  179,  §  356. 

Section  3267  of  the  Code  provides,  that  "The  provisions  of 
this  chapter  are  applicable  to  all  private  corporations,  and  all 
affidavits  required  to  be  made  under  its  provisions  may  be 
made  by  the  president,  cashier,  secretary,  or  any  other  duly 
authorized  agent  of  such  corporation ;  and  such  corporation 
may  do  and  be  dealt  with  under  its  provisions  in  the  same 
manner  as  if  they  were  natural  persons.''  This  is  manifestly  a 
change  of  the  common-law  mode  of  official  action  by  a  cor- 
poration ;  for,  at  common  law,  corporate  acts  were  performed 
under  the  seal  of  the  corporation.  Garnishment  is  a  species 
of  attachment,  and  the  purging  of  the  conscience  of  some  one 
having  knowledge  of  the  facts,  is  necessary  to  its  successful 
administration.  Hence  the  legislative  change,  by  which  a 
sworn  personal  answer  is  secured.  And,  under  this  statute, 
corporations  "may  do  and  be  dealt  with,  in  the  same  manner 
as  if  they  were  natural  persons;"  that  is,  they  may  be  required 
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to  answer  orally,  to  have  their  answer  rejected,  if  they  refuse 
to  answer  when  so  ordered,  and  to  have  judgment  rendered 
against  them  for  want  of  an  answer. — See  M.  cfe  E.  R.  R.  Co. 
V.  Hartwell,  43  Ala.  508. 

The  answer  may  be  made  by  the  "president,  cashier,  secre- 
tary, or  any  other  duly  authorized  agent  of  such  corporation." 
The  legislature  can  not  be  supposed  to  have  intended  that  the 
corporation  may,  at  its  mere  pleasure,  authorize  one  of  the 
named  officers,  or  any  otlier  agent  it  may  appoint,  to  attend 
and  make  answer  for  the  corporation.  It  might  select  an 
agent  with  intentional  reference  to  his  want  of  knowledge  of 
the  facts  about  which  he  is  to  be  interrogated.  The  intention 
was,  that  the  answer  should  be  made  by  some  person  cognizant 
of  the  facts,  whether  that  person  was  president,  cashier,  secre- 
tary, or  some  other  agent  of  the  corporation.  A  failure  to 
answer  by  some  officer  or  agent  who  can  answer  knowingly, 
would  authorize  a  judgment  for  want  of  an  answer,  subject  to 
be  made  final  as  in  other  cases. 

Mandamus  denied. 


Trimble  v.  Fariss, 

Bill  in  Equity  hy    Creditor,  against  Devisees  of  Deceased 

Debtor. 

1.  Liability  of  lands:,  descended  or  devised,  to  payment  of  debts;  defenses 
against,  by  heirs  or  devisees. — Lands  descended  or  devised  are  by  law 
subject  to  the  debts  of  the  deceased  owner;  but,  in  any  suit  or  proceed- 
ing seeking  to  subject  them,  whether  by  the  personal  representative  or 
a  creditor,  the  lieirs  or  devisees  may  plead  the  statute  of  limitations, 
or  set  up  any  other  defense  which  would  be  available  to  the  personal 
representative,  or  to  the  decedent  if  living,  when  sued  by  the  creditor; 
and  the  fact  that  the  creditor  himself  became  the  personal  representa- 
tive, neither  avoids  the  bar  of  the  statute  of  limitations,  nor  affects  the 
right  of  the  heirs  or  devisees  to  plead  it. 

2.  Right  of  retainer  by  executor  or  administrator,  and  presumed  extin- 
guishment of  debt;  at  common  law,  and  under  statutes. — At  common  law, 
an  executor  or  administrator  had  the  right  to  retain  for  his  own  debt 
out  of  any  legal  assets  that  came  into  his  hands,  in  preference  to  othej; 
creditors  of  equal  degree  ;  and  having  this  right,  when  assets  came  into 
his  hands,  which  he  might  apply,  the  law*  made  the  application,  and 
his  debt  was  regarded  as  extinguished.  But  this  principle  is  modified 
by  the  statutory  provisions  governing  the  administration  and  settlement 
of  estates,  which  restrict  the  rights  and  powers  of  executors  and  ad- 
ministrators, forbid  any  preference  among  debts  of  equal  degree,  and 
require  an  order  of  court  for  the  sale  of  property  before  it  can  be  ap- 
plied to  the  payment  of  debts  ;  and  under  these  statutory  provisions,  if 
an  administrator  accounts  fully  for  all  assets  that  have  come  to  his 
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hands,  not  retaining  for  his  own  debt,  nor  exercising  his  statutory  rights 
to  procure  a  sale  of  the  ])ro})erty,  the  heirs  or  devisees  may  set  up  the 
statute  of  limitations  in  defense  of  a  suit  to  subject  the  lands. 

3.  Ansicer  and  cross-bill,  as  between  co-defendants. — One  defendant 
can  nt)t  obtain  active  relief  against  another,  without  becoming  himself 
an  actor ;  and  an  agreement  of  record,  signed  by  the  complainant  and 
some  of  the  defendants,  that  the  latter  should  be  entitled  to  the  same  re- 
lief under  their  answers  as  under  cross-bills  regularly  liled,  would  not 
authorize  relief  against  other  defendants  who  did  not  sign  the  agree- 
ment. 

4.  Conclusiveness  of  judgment  or  decree. — A  judgment  or  decree  on 
the  merits,  rendered  by  a  court  of  competent  juris<iiction,  is  conclusive 
as  a  bar,  or  as  matter  of  evidence,  not  only  of  the  questions  acitually 
litigated,  but  of  all  ipiestions  within  the  issues  that  (;ould  have  been 
properly  litigated  and  decided  ;  but  not  in  respect  to  any  matter  which 
IS  to  be  inferred  from  the  record  by  argument ;  and  when  the  record  is 
relied  on  as  a  bar,  in  a  subse(iuent  suit,  it  must  show  with  reasonable 
certainty  that  the  (juestions,  though  not  necessarily  within  the  issues, 
were  actually  presented  and  litigated,  or  were  so  included  in  the  issues 
that  their  determination  was  necessary. 

5.  Same. — lender  a  bill  in  equity  l)y  a  creditor,  asking  the  settlement 
of  a  deed  of  assignment,  by  which  the  grantors  devoted  their  property 
thereby  conveyed  to  the  payment  of  debts  due  by  them  individually 
and  as  partners,  a  decree  being  rendered  in  favor  of  a  creditor  who  was 
a  defendant,  and  whose  answer  was,  by  agreement,  taken  as  a  cross- 
bill, by  which  the  amount  of  his  debt  was  ascertained,  and  payment 
decreed  out  of  the  assigned  property ;  such  decree  is  not  conclusive  as 
against  the  heirs  and  devisees  of  a  deceased  partner,  who,  though  de- 
fendants to  the  former  suit,  were  not  parties  to  the  agreement,  when 
the  creditor  seeks  to  subject  their  lands  to  the  payment  of  his  debt. 

Appeal  from  the  City  Court  of  Montgomery,  in  Equity. 

Heard  before  the  lion.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  filed  on  the  22d  October,  1883,  by 
Julius  B.  Trimble,  as  administrator  with  the  will  annexed  of 
Francis  Bugbee,  deceased,  against  the  surviving  executor 
(Robert  C.  Fariss)  and  the  children  of  William  B.  Fariss,  de- 
ceased, as  his  heirs  and  devisees ;  and  sought  to  subject  certain 
real  estate,  which  the  defendants  held  under  the  will  of  said 
W.  B.  Fariss,  to  the  payment  of  a  debt  which  the  said  Fariss, 
at  the  time  of  his  death,  owed  to  said  Bugbee.  This  debt  was 
evidenced  by  a  promissory  note,  dated  March  Mth,  1862,  and 
payable  on  the  1st  April  next  after  date ;  which  note  was  for 
$6,000,  was  signed  by  said  W.  B.  Fariss  and  Cyrus  Phillips 
jointly,  and  was  given  for  money  loaned  before  that  time  to 
them  as  partners  by  said  Bugbee.  The  firm  of  Phillips  & 
Fariss  had  been  changed  a  short  time  before  this  note  was 
given,  and  a  new  firm  formed  under  the  name  of  Phillips, 
Fariss  &  Co.,  of  which  said  Robert  C.  Fariss  became  a  part- 
ner ;  but  the  bill  alleged  that  no  change  in  the  character  of  the 
debt  was  effected  or  intended  by  the  execution  and  acceptance 
of  said  note,  and  that  it  still  continued  the  partnership  debt 
of  Phillips  &  Fariss.  W.  B.  Fariss  died  in  1866,  and  Robert 
C.  Fariss  and  said  F.  Bugbee  were  duly  appointed  and  qualified 
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as  the  executors  of  his  last  will  and  testament,  which  was  duly 
admitted  to  probate,  his  children  being  legatees  and  devisees 
under  its  provisions.  Said  executors  made  two  annual  or  par- 
tial settlements,  in  which,  as  the  bill  alleged,  they  fully  ac- 
counted for  all  the  assets  which  had  come  into  their  hands, 
"and  which  are  correct  as  to  the  matters  embraced  therein ;" 
but  the  said  debt  to  Bugbee  was  not  included  or  mentioned  in 
either  of  these  settlements.  Bugbee  died  in  April,  1877, 
never  having  made  a  final  settlement  of  his  accounts  as  execu- 
tor of  said  Fariss;  but  the  bill  alleged  that  he  never  received 
any  assets  of  said  estate  after  the  last  of  said  partial  settle- 
ments. His  widow  was  appointed  and  qualified  as  his  execu- 
trix, in  May,  1877;  and  in  September,  1883,  after  her  death, 
letters  of  administration  de  bonis  non  were  granted  to  the 
complainant. 

The  firm  of  Phillips  ife  Fariss,  at  the  time  of  its  dissolution, 
owned  certain  city  lots  and  other  property  in  Montgomery, 
and  a  plantation  in  Bullock  county,  called  the  Baldwin  place, 
and  owed  no  other  debts  than  that  due  to  Bugbee.  The  firm 
of  Phillips,  Fariss  &  Co.,  their  successor  in  business,  acquired 
another  plantation  in  Bullock  county,  called  the  Germany 
place^  and  became  indebted  to  Mrs.  Mary  B.  Blanton  (then 
Craik),  Mrs.  E.  C.  Clements,  and  others;  and  after  its  dissolu- 
tion, a  new  partnership  being  formed,  of  which  Jno.  W. 
McQueen  was  a  partner,  said  Phillips  and  Robert  C.  Fariss  be- 
came indebted  to  McQueen  and  others.  Being  thus  indebted, 
on  the  6th  April,  1870,  said  Phillips-  and  R.  C.  Fariss  exe- 
cuted a  deed  of  assignment  to  Geo.  W.  Stone  and  F.  II.  War- 
ren as  trustees,  for  the  benefit  of  their  creditors;  reciting 
therein  the  debts  of  said  several  firms,  the  real  estate  belonging 
to  tliem,  the  individual  debts  of  the  grantors,  and  the  property 
owned  by  them ;  and  directing  that  the  property  should  be 
sold,  and  the  proceeds  applied  "in  the  same  manner,  and  upon 
the  same  principles,  as  a  court  of  equity  would  marshal  and 
appropriate  the  same." — See  the  provisions  of  the  deed  set  out 
in  full,  in  Hatchett  v.  Blanton,  1^  Ala.  424. 

On  the  13th  Becember,  1875,  Mrs.  Blanton  filed  her  bill  in 
said  Chancery  Court,  against  said  trustees,  said  Phillips  and 
R.  C.  Fariss,  the  children  of  W.  B.  Fariss,  deceased,  Bilgbee, 
and  the  other  creditors ;  asking  a  reformation  of  this  deed  of 
assignment,  in  the  matter  of  an  alleged  mistake  in  describing 
partnership  property  as  belonging  to  the  partners  individually, 
a  foreclosure  of  tiie  deed  by  a  sale  of  the  property,  and  the 
application  of  the  proceeds  to  the  payment  of  the  several  debts, 
partnership  and  individual,  according  to  the  principles  of 
equity.  An  answer  to  the  bill  was  filed  by  Bugbee,  as  fol- 
lows: "Respondent  admits  all  the  allegations  of  said  bill,  ex- 
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cept  only  so  mucli  thereof  as  asserts  the  right  of  complainant 
and  E.  C.  Clements,  as  creditors  of  Phillips,  Fariss  &  Co.,  to 
share  in  the  assets  of  the  iirm  of  Phillips  &  Fariss,  or  that  the 
assets  of  said  iirm  of  Phillips  t%  Fariss  are  of  value  more  than 
sufficient  to  pay  the  partnership  debts:  these  allegations  are 
denied.  Respondent  admits,  also,  and  avers  that  he  is  a  cred- 
itor of  Phillips  &  Fariss,  and  also  of  Cyrus  Phillips,  as  alleged 
in  the  bill ;  and  that  the  debts  due  him  by  said  iirm,  and  by 
said  Phillips,  are  wholly  unpaid."  A  guardian  ad  litem  was 
appointed  for  the  children  of  W.  B.  Fariss,  who  tiled  a  formal 
answer  for  them  ;  and  answers  were  tiled  by  other  defendants. 
A  decree />/'o  confesso  wdiS,  taken  against  R.  C,  Fariss.  After- 
wards an  agreement  of  record  was  entered  into,  signed  by  the 
solicitors  of  all  the  adult  parties,  as  follows :  "  Whereas,  Cyrus 
Phillips  has  tiled  an  answer  and  cross-bill  in  this  cause,  and 
F.  H,  Warren  and  Geo.  W.  Stone,  trustees,  have  also  tiled  an 
answer  and  cross-bill ;  and  whereas  the  original  cause  is  now  at 
issue  as  to  all  the  defendants,  but  neither  of  the  cross-causes  is 
now  at  issue :  Now,  therefore,  to  expedite  the  hearing,  and 
save  further  costs,  it  is  agreed  that  the  defendants,  Cyrus  Pliil- 
lips,  F.  H.  Warren  and  Geo.  W,  Stone,  trustees,  F.  Bughee, 
M.  C.  Talbird  and  H.  C.  Talbird,  and  Geo.  W.  Nixon  as 
administrator  of  Jno.  W.  McQueen,  shall  each  and  severally 
have  and  be  entitled  to  the  same  relief,  upon  their  several  and 
respective  answers,  as  upon  cross-bills  filed  by  them  severally, 
setting  up  their  respective  interests  as  shown  by  the  original 
bill  and  their  respectiv^e  answers  thereto ;  and  that  the  answer 
of  each  of  said  defendants  shall  be  regarded  and  held,  as 
against  the  complainant,  and  as  against  each  of  the  above 
named  defendants,  as  a  cross-bill,  upon  which  the  defendant 
making  such  answer  shall  be  entitled  to  the  same  relief  as  upon 
a  cross-bill  regularly  filed  and  at  issue  by  a  general  denial  of  all 
mattei-s  not  admitted  in  the  pleadings." 

The  cause  being  submitted  for  decree  on  pleadings  and 
proof,  the  chancellor  assumed  jurisdiction  of  the  trust  created 
by  the  assignment,  and  ordered  an  account  to  be  stated  by  the 
register,  as  to  the  partnership  and  individual  debts,  and  the 
property  subject  to  each ;  and  on  the  coming  in  of  the  regis- 
ter's report,  which  was  confirmed,  rendered  a  final  decree, 
declaring  that  Mrs.  Blanton  "and  F.  Bugbee  as  a  creditor  of 
Phillips  &  Fariss,"  the  amount  of  whose  debts  was  ascertained, 
"are  entitled  to  relief,"  and  ordering  a  sale  of  the  city  property 
and  the  Germany  i^lace  (the  other  plantation  having  been 
already  sold  by  the  trustees),  and  the  application  of  the  pro- 
ceeds of  sale  to  the  debts  according  to  the  priorities  declared. 
By  said  decree,  the  amount  of  Bugbee's  debt,  with  interest  to 
June  1st,  1877,  was  ascertained  to  be  $11,481.85,  and  he  was 
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declared  to  be  the  only  creditor  of  the  firm  of  Phillips  & 
Fariss,  This  decree  was  reversed  by  this  court  on  appeal,  at 
the  instance  of  McQueen's  administrator,  and  the  cause  was 
reinanded,  as  shown  by  the  report  of  the  case — Hatchett  v. 
Blanton,  72  Ala.  423-38.  The  city  lots  in  Montgomery  hav- 
ing been  sold  by  the  register  under  this  decree,  before  its  re- 
versal, Mrs.  Bugbee,  as  executrix,  became  the  purchaser,  and 
entered  a  credit  on  the  decree  for  the  amount  of  the  purchase- 
money  ;  but  this  purchase  was  set  aside,  after  the  reversal  and 
remandment.  The  bill  in  the  present  case  set  out  the  sub- 
stance of  the  proceedings  in  the  former  suit,  and  there  is  an 
agreement  of  record,  signed  by  the  solicitors  of  both  parties, 
that  the  record  of  that  suit  may  be  considered  as  an  exhibit  to 
the  bill.  The  complainant  claimed  that  his  debt,  as  ascertained 
by  the  decree  in  that  suit,  was  due  and  unpaid,  except  a  par- 
tial payment  of  about  $2,000  made  by  said  R.  C.  Fariss  as  ex- 
ecutor ;  averred  that  he  was  the  only  creditor  of  the  estate  of 
W.  B.  Fariss,  and  asked  that  the  lands  devised  by  him  to  his 
children  i)e  subjected  to  the  payment  of  said  debt. 

The  children  of  W.  B.  Fariss  demurred  to  the  bill,  "because 
it  shows  that  complainant's  said  demand  is  stale,  and  because 
it  is  barred  by  the  statute  of  limitations  of  six  years,  and  be- 
cause the  same  has  been  adjudicated  against  the  complainant 
in  said  cause  of  Blanton  v.  Stone  cfc  Warreti  et  alT  The 
court  sustained  the  demurrer,  "on  each  of  the  grounds  assigned 
therein,"  and  dismissed  the  bill ;  and  the  decree  is  now  as- 
signed as  error. 

Troy,  Tompkins  &  London,  and  Pettus  &  Dawson,  for 
appellant. — 1.  The  decree  rendered  in  the  former  suit  estab- 
lished the  amount  of  the  complainant's  debt,  and  its  validity 
as  a  claim  against  Phillips  &  Fariss,  individually  and  as  part- 
ners. This  suit  is  founded  on  that  decree,  and  is  prosecuted 
against  persons  who  were  parties  to  the  former  suit.  As 
against  them,  the  cause  of  action  being  the  same,  the. former 
decree  is  conclusive  of  every  defense  which  might  have  been 
urged  in  the  suit,  whether  it  was  set  up  or  not.  The  infancy 
of  these  defendants,  and  the  fact  that  no  personal  decree  was 
then  rendered  against  them,  do  not  affect  the  conclusiveness 
of  the  estoppel. — Co;ffin  v.  McCuUotigh,  30  Ala.  207  ;  Hender- 
son V.  Henderson,  3  Hare,  100,  115  ;  Aurora  City  v.  West, 
7  Wall.  102 ;  Davenport  v.  Bartlett,  9  Ala.  179 ;  McDougald 
V.  Rutherfoi  d,  30  Ala.  253 ;  Freeman  on  Judgments,  §§  23-30, 
249,  254 ;  Bigelow  v.  Windsor,  1  Gray,  299 ;  Preston  v. 
Dunn,  25  Ala.  307 ;  Johnson  v.  Enerett,  9  Paige,  636 ;  Watt 
V.  Watt,  37  Ala.  543;  Hutton  v.  Williams,  60  Ala.  J  07; 
Waring  v.  Lewis,  53  Ala.  615 ;  Crmnwell  v.  County  of  Sac, 
Vol.  lxxviii. 
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94  IT.  S.  356;  Steam  Packet  Co.  v.  Sickles,  24  How.  341; 
Brunhild  v.  Freeman,  80  N.  C.  212 :  Warehouse  Co.  v.  Jones, 
62  Ala.  550 ;  Mayor  v.  Wharf  Co.,  63  Ala.  611. 

2.  The  statute  of  limitations  is  no  bar  in  this  case.  The 
note  was  merged  in  the  decree,  and  this  snit  is  founded  on  the 
decree,  which  is  a  new  debt. — Freeman  on  Judgments,  §§  216, 
217.  But  the  note  was  not  barred  at  the  death  of  W.  B. 
Fariss,  or  at  the  time  Bugbee  became  his  executor ;  and  not 
being  able  to  sue  himself,  the  statute  of  limitations  did  not 
run  against  hin).  The  debt  was  merged  by  his  appointment 
and  qualification  as  executor,  and  his  right  of  retainer  could 
only  be  exercised  on  a  settlement  of  his  accounts.  There  is 
no  distinction  between  real  and  personal  property,  in  its  lia- 
bility to  the  payment  of  debts,  except  that  the  personalty  must 
be  iirst  exhausted.  The  right  of  retainer  exists  as  to  each 
kind  of  property,  and  an  executor  may  retain  his  debt  out  of 
the  proceeds  of  land  sold. — 2  Kent's  Com.  427;  Livingston,  v. 
Newkirk,  3  Johns.  Ch.  312  ;  1  Story's  Equity,  §  522a;  Pren- 
tice V.  Dehon,  10  Allen,  353 ;  Calhoun  v.  Fletcher,  6S„Ala. 
580 ;  Nelson  v.  Murfee,  69  Ala.  603 ;  Clark  v.  Knox,  70  Ala. 
607 ;  Spencer  v.  Spencer,  4  Md.  Ch.  369  ;  Brovjn  v.  Stevmrt, 
Ib.ibii;  1  Gill,  Md.  32;  Hicks'  Ai?peal,  2  Penn.  St.  280; 
Sims  V.  Sims,  30  Miss.  341  ;  2  Wms.  Executors,  894 ;  Fent  v. 
Pickering,  2  Keene,  1  ;  2  W.  Bla.  965 ;  3  Burr.  1380.  There 
has  never  been  a  final  settlement  of  the  accounts  of  the  exec- 
utors, and  the  debt  can  not  be  barred  until  an  action  to  compel 
a  settlement  is  barred.  The  bill  avers,  also,  that  there  was  a 
partial  payment  of  the  debt  in  1878,  by  a  conveyance  of  lands 
in  Shelby  county  by  the  surviving  executor. — Scott  v.  Ware, 
64  Ala.  184. 

GuNTER  &  Blakey,  contra. — Is  there  any  limit  to  the 
period  within  which  an  executor,  who  was  a  creditor  of  the 
testator,  must  institute  proceedings  to  subject  the  lands  to  the 
payment  of  his  dei)t?  In  this  case,  the  complainant's  debt 
matured  in  1862  ;  the  debtor  died  in  1866,  and  the  creditor 
qualified  as  his  executor;  and  on  his  death  in  1877,  not  having 
retained  for  his  own  debt,  his  .executrix  qualified,  and  contin- 
ued in  office  for  more  than  six  years,  without  any  effort  to 
subject  the  lands  to  the  payment  of  the  claim  now  asserted 
against  the  heirs.  That  an  executor  may  retain  his  own  debt 
out  of  any  personal  assets  that  come  into  his  hands,  and  that 
he  may  pay,  out  of  those  assets,  a  debt  barred  by  the  statute 
of  limitations,  are  propositions  well  settled  on  principle  and 
authority.  Bnt  he  has  no  estate  or  interest  in  the  lands  de- 
scended or  devised  ;  and  when  he  attempts  to  exercise  his 
statutory  powers  to  subject  them  to  sale,  or  when  tlie  creditor 
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himself  attempts  to  subject  them  to  the  satisfaction  of  his 
debt,  the  lieirs  or  devisees  may  plead  the  statute  of  limitations, 
or  set  up  any  other  defense  which  would  be  available  to  the 
decedent  himself  if  living. —  Teague  v.  Corhitt.  57  Ala.  529; 
Miller  v.  Irby,  63  Ala.  484 ;  Scott  v.  Ware,  64  Ala.  174 ; 
Steele  v.  Steels,  64  Ala.  438. 

CLOPTON,  J. — There  can  be  no  question  that,  when  a 
proceeding  is  instituted  by  the  personal  representative,  or  by 
a  creditor  of  the  decedent,  to  sell  descended  or  devised  lands 
for  the  payment  of  debts,  the  heir  or  devisee  may  interpose 
any  defense  which  would  have  availed  the  intestate  or  testator, 
if  living  and  sued  on  the  debt,  or  which  the  personal  represen- 
tative could  have  interposed  if  sued  at  law.  If  the  claim  is 
barred  by  the  statute  of  limitations  at  the  time  the  proceeding 
is  commenced,  the  defense  is  available  to  the  heir  or  devisee, 
notwithstanding  any  intervenient  act,  admission,  or  omission 
of  the  personal  representative.  When  suit  is  brought  against 
the  executor  or  administrator,  on  a  debt  owing  by  the  dece- 
dent, before  the  statute  has  perfected  a  bar,  the  demand  is 
merged  in  the  judgment,  if  any  is  rendered,  and  it  becomes 
a  valid  subsisting  claim  until  barred.  But  a  judgment, 
founded  on  a  claim  that  was  barred  by  the  statute  of  limita- 
tions at  the  time  of  the  suit  against  the  personal  representa- 
tive, does  not  preclude  the  heir  or  devisee  from  successfully 
interposing  a  plea  of  the  statute. — Steele  v.  Steele,  64  Ala.  438  ; 
Scott  V.  }Vare,  64  Ala.  174  ;  Bond  v.  Smith,  2  Ala.  600. 

The  general  rule  is  not  controverted ;  but  it  is  insisted  that 
it  has  no  application  in  a  case  where  the  personal  representa- 
tive is  a  creditor  of  the  decedent  at  the  time  of  his  death — that 
in  such  case  the  debt  due  to  the  executor  or  administrator  is 
merged  by  his  appointment  and  qualification,  and  since  he  is 
the  same  person  to  pay  and  receive,  and  can  maintain  no  action 
for  the  recovery  of  his  debt,  the  statute  of  limitations  does 
not  run,  and  his  only  remedy  is  his  right  of  retainer  on  a  set- 
tlement of  his  accounts. 

The  common-law  right  of  retainer  by  a  creditor,  who  be- 
comes the  personal  representative  of  the  estate  of  his  debtor, 
though  not  abrogated,  has  been  materially  modified  by  the 
operation  of  our  statutes,  restricting  the  rights  and  powers  of 
an  executor  or  administrator,  and  governing  the  administration 
and  settlement  of  estates.  At  common  law,  an  executor  or 
administrator  has  a  right  to  retain  out  of  legal  assets  for  a  debt 
due  to  him  from  the  deceased,  in  preference  to  all  other  cred- 
itors of  equal  degree.  The  remedy  is  created  by  the  operation 
of  law,  and  rests  on  the  principles,  that  the  creditor  who  first 
commences  suit  is  entitled  to  preference  in  payment,  and  as 
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the  executor  or  administrator  can  not  sue  himself,  unless  he 
has  the  right  to  retain,  he  would  be  subjected  to  the  loss  of 
his  own  debt,  where  the  estate  is  insolvent.  In  2  Wms.  on 
Ex'rs,  §  1040,  it  is  said  :  "  Thus,  from  the  legal  principle  of 
the  priority  of  such  creditor  as  first  commences  an  action,  the 
doctrine  of  retainer  is  a  natural  deduction."  Under  our 
statutes,  an  executor  or  administrator  has  no  right  to  pay  one 
creditor  in  preference  to  other  creditors,  there  being  no  prior 
existing  lien  in  his  favor ;  and  the  legal  principle  of  priority, 
which  existed  at  the  common  law\  does  not  prevail.  The 
policy  of  our  law  is  equality  between  creditors ;  and  a  care- 
fully organized  system  for  the  settlement  of  insolvent  estates 
has  been  provided  by  statutes,  by  which  the  creditors  of  the 
deceased  share,  pari  passu,  in  his  assets,  real  and  personal. 
An  administrator  of  an  insolvent  estate,  having  a  claiuf  which 
originated  in  the  life-time  of  the  deceased,  is  required,  as  other 
creditors,  to  tile  such  claim  in  the  mode,  and  within  the  time 
prescribed  by  statute,  or  it  is  barred.  When  his  claim  is  filed 
as  provided  by  statute,  it  is  open  to  contest  by  the  other  cred- 
stors,  or  by  the  heirs  of  distributees ;  and  if  allowed,  he  is  en- 
titled to  receive  only  his  ratable  proportion  of  the  moneys  of 
the  estate  applicable  to  the  payment  of  the  general  debts; 
which  he  may  retain,  because  a  judgment  in  his  own  favor 
can  .not  be  rendered  against  him  ;  but  he  does  not  retain  by 
his  own  volition,  or  as  tlie  mere  act  of  the  law.  The  amount 
to  which  he  is  entitled  is  judicially  ascertained,  and  he  is 
allowed  to  retain  it  by  the  order  or  decree  of  the  court.  In 
cases  of  insolvent  estates,  the  common-law.  right  of  retainer  is 
incompatible  with  the  provisions  of  the  statutes. 

At  common  law,  the  personal  representative  was  vested,  not 
only  with  the  legal  title  to  the  personal  assets  of  the  deceased, 
but  also  with  the  absolute  power  to  alien  or  dispose  of  them. 
Neither  creditors  nor  distributees  could  pursue  them  in  the 
hands  of  his  alienee,  in  the  absence  of  collusion  or  bad  faith. 
He  was  authorized,  without  any  license  or  order  of  court,  to 
make  absolute  sale,  and  pass  the  absolute  title.  Having  the 
power  of  alienation  or  disposition,  and  having  the  privilege  of 
paying  his  own  debt  in  preference  to  other  creditors  of  equal 
degree,  whether  the  estate  was  solvent  or  insolvent,  when  per- 
sonal assets  came  into  his  possession  sufficient  to  pay  his  debt, 
which  could  be  legally  applied  to  its  payment,  the  law,  eo  in- 
stanti,  made  the  application,  and  the  debt  was  thereafter  re- 
garded as  extinguished.  "Because,"  as  is  said  in  Woodward 
V.  Darcy,  Plow.  185,  "in  judgment  of  law,  he  is  satisfied  be- 
fore ;  for,  if  the  executor  has  as  much  goods  as  his  own  debt 
amounts  to,  the  property  of  these  goods  is  altered,  and  vested 
in  himself — that  is,  he  has  them  as  his  own  proper  goods,  in 
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satisfaction  of  his  debt,  and  not  as  executor ;  so  that  there  is  a 
transmutation  of  property  by  operation  of  hiw."  While  the 
personal  representative  is  vested  with  the  legal  title  to  all  the 
personal  assets  of  the  decedent,  and  has  the  same  power  of  dis- 
position and  transfer  of  the  chases  in  action  which  he  possessed 
at  common  law,  no  transmutation  of  property,  as  to  the  tan- 
gible, visible,  personal  property,  the  proper  subject  of  sale,  can 
occur  by  operation  of  law,  under  our  statutes.  The  statutes 
prohibit  an  executor  or  administrator  from  selling  or  disposing 
of  such  property,  otherwise  than  by  sale  under  an  order  of  the 
Probate  Court.  While  all  the  personal  assets,  not  exempt 
from  the  payment  of  debts,  may  be  legally  applied  to  their 
payment,  the  personal  representative  has  no  power  to  thus  ap- 
ply the  tangible,  visible  property,  without  Urst  converting  it 
into  n'loney  by  authority  of  the  court.  The  right  of  retainer 
extends  only  to  the  assets  which  are  in  such  form  and  condition 
that  he  can  legally  apply  them  directly  to  the  payment  of 
debts,  and  pass  the  title  and  ownership. 

On  the  death  of  a  person,  the  legal  title  to  his  lands  immedi- 
ately descends  to  his  heir,  or  passes  to  the  devisee,  as  the  case 
may  be.  No  privity  of  relation,  in  respect  to  the  real  estate, 
exists  between  the  heir  or  devisee  and  the  personal  representa- 
tive. He  is,  by  statute,  clothed  with  powers  and  charged  with 
duties  in  reference  to  the  lands,  but  takes  no  title  or  estate. 
'I'hese  powers  he  must  exercise  in  the  mode,  and  for  the  pur- 
poses prescribed  by  the  statutes.  The  heir  or  devisee's  right  of 
possession,  use,  and  alienation  is  subject  to  these  powers,  but  is 
not  intercepted,  until  the  personal  representative  exercises,  or 
takes  steps  to  exercise,  his  statutory  power  to  rent  or  sell.  The 
executor  or  administrator  has  no  authority,  other  than  as  con- 
ferred by  statute,  to  interrupt  the  rights,  or  divest  the  title  of 
the  heir  or  devisee.  By  statute,  the  lands  of  a  decedent  are 
charged  with  the  payment  of  his  debts,  when  the  personal 
property  is  insufficient,  and  constitute  legal  assets ;  but  they  do 
not  come  into  the  possession,  or  under  the  control  of  the  per- 
sonal representative,  except  by  and  until  the  exercise  of  his 
statutory  powers.  If  he  rents  them,  the  rent,  and  if  he  sells 
under  an  order  of  the  court  the  proceeds  of  sale,  are  assets.  To 
the  moneys  arising  from  the  rent,  or  a  valid  sale  of  lands,  the 
f  right  of  retainer  may  extend,  but  not  to  the  lands  as  such. 

As  the  doctrine  of  retainer  relates  to  such  assets  only  as  the 
executor  or  administrator  may  legally  apply  to  the  payment  of 
debts,  witliout  change  of  their  shape  or  condition,  and  which 
may,  by  operation  of  law,  become  his  own  property  on  such 
application  being  made  to  his  own  debt,  it  logically  follows, 
that  he  is  not  entitled,  on  the  final  settlement  of  his  accounts 
in  the  Court  of  Probate,  to  the  reliiedy  of  retainer  for  a  debt 
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dne  him,  out  of  personal  property  remaining  in  specie,  which 
can  be  sold  only  under  an  order  of  court,  or  out  of  lands  un- 
sold. On  such  settlement,  he  may  charge  the  estate  with  the 
amount  of  his  debt  as  paid  by  him ;  and  on  the  ascertainment 
of  a  balance  due  him,  a  decree  may,  under  the  statute,  be  ren- 
dered in  his  favor  against  the  administrator  r7<?  hmiisnon^M 
any,  to  be  collected  as  like  judgments  in  favor  of  other  cred- 
itors ;  and  if  he  makes  final  settlement  and  distribution,  without 
having  first  converted  a  sufficiency  of  the  property  into  money 
to  pay  his  debt,  he  is  without  remedy  by  his  own  laches. — Code 
of-  1876,  §  2539;  Moore  v.  Lesueur,  33  Ala.'23^. 

In  Knight  v.  Godholt,  7  Ala.  304,  it  was  held,  that  an  ad- 
•ministrator  is  entitled,  on  final  settlement,  to  show  a  retainer 
of  assets  for  a  debt  due  hin)self,  though  within  the  bar  of  the 
statute  of  limitations,  but  without  the  period  of  time  when  the 
presumption  of  payment  arises;  and  such  is  the  general  rule. 
Tlie  principle  on  which  the  rule  rests  is,  that  an  administrator 
is  under  no  legal  duty  to  plead  the  statute  of  limitations,  and 
a  failure  to  interpose  tiie  defense  will  not  operate  to  deprive 
him  of  a  credit  for  the  amount  of  a  judgment  recovered 
against,  and  paid  by  him,  tiiough  the  demand  on  which  the 
judgment  is  founded  was  barred  when  the  suit  was  commenced, 
unless  there  is  collusion  or  bad  faith  in  suffering  the  judgment; 
and  that  it  is  unreasonable  that  an  administrator  should  have 
the  power  to  charge  the  estate  with  a  debt  due  to  another, 
though  within  the  bar  of  the  statute,  and  yet  be  remediless  as 
to  his  own.  The  rule  applies  only  when  the  administrator  is 
accounting  for  personal  assets,  wHich  he  may  charge  by  omit- 
ting to  plead  the  statute,  or  by  reviving  the  demand  by  an  ex- 
press promise  in  writing.  It  has  no  application  to  the  real 
estate,  on  which  the  administrator  can  create  on  such  charge. 
In  Teague  v.  Corhitt,  57  Ala.  529,  where  tlie  administrator 
claimed  a  credit  for  the  amount  of  a  judgment  recovered 
against  him,  which  was  founded  on  a  demand  within  the  bar 
of  the  statute,  and  to  reimburse  him  the  payments  made  by 
him  on  the  judgment  it  was  necessary  that  he  be  allowed  to 
retain  from  the  assets  in  his  hands  arising  from  the  sales  of  de- 
scended lands,  made  under  decrees  of  the  Probate  Court,  it 
was  held  that  "  the  money  for  which  the  lands  were  sold,  as  to 
the  heirs,  and  as  to  all  questions  of  charge  or  liabilit3%  or  of 
descent  or  succession,  must  be  regarded  as  a  substitute  for  the 
lands;"  and  that  the  heir  could  protect  himself  against  the 
claim  of  the  administrator  to  retain  from  the  real  assets,  by 
showing  that  the  demand  on  which  the  judgment  is  founded 
was,  at  the  time  of  the  commencement  of  the  suit,  barred  by 
the  statute  of  limitations.  It  may  be  conceded,  that  an  execu- 
tor or  administrator  will  be  allowed  to  retain,  on  tlie  final  set- 
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tlement  of  his  accounts,  for  a  debt  due  him,  out  of  any  prop- 
erty to  which  he  lias  title,  and  which  may  be  legally  appropri- 
ated to  its  payment,  though  other  legal  remedies  for  its  collec- 
tion are  barred,  on  the  same  principle  that  the  court  will  not 
deprive  a  person  of  property  held  by  him  in  trust,  without  re- 
imbursing him  for  any  expenditures  made  on  account  of  the 
.  trust  estate.  But  the  personal  representative  has  no  estate  in, 
or  title  to  lands  descended  or  devised,  and  no  trust  attaches  to 
them,  at  least  until  he  assumes  possession  and  disposition  by 
his  statutory  authority.  The  reason  on  which  is  rested  the  ne- 
cessity of  protecting  an  executor  or  administrator,  by  allowing 
him  to  retain  for  a  debt  due  him  from  the  personal  assets,  does 
not  apply  when  he  seeks  payment  from  the  real  assets. 

As  counsel  have  pressed   on  our  attention   with  ability  the 

■^  right  of  retainer,  as  supporting  the  proposition,  that  a  debt  to 
the  executor  can  not  be  barred  until  an  action  to  compel  a  set- 
tlement of  his  administration  is  barred,  we  have  considered  the 
doctrine  in  relation  to  the  estates  of  decedents  under  our  stat- 
utes, for  the  purpose  of  showing  its  inapplicability  to  the  case 
made  by  the  present  bill.  We  do  not  understand,  however, 
that  the  complainant's  title  to  relief  is  founded  by  the  bill  on 
the  right  to  retain  from  the  lands  for  the  debt  due  to  his  tes- 
tator. It  alleges,  substantially,  that  Francis  Bugbee,  the  testa- 
tor of  complainant,  was  one  of  two  executors  of  the  estate  of 
William  B.  Fariss,  who  were  appointed  and  qualified  in  1866. 
Bugbee  continued  to  act  as  such  executor  until  April,  1877, 
when  he  died.  Fariss,  at  the  time  of  his  death,  was  indebted 
to  Bugbee,  by  a  note  payable  April  1,  1862.  During  the 
period  Bugbee  was  executor,  he  and  his  co-executor  made  two 
annual  or  partial  settlements,  without  retaining  for  his  own 
debt,  in  which  settlements  they  accounted  for  all  the  assets 
which  had  come  into  their  hands ;  and  no  final  settlement  has 
ever  been  made.  The  bill  was  filed  October  22,  1883,  by  com- 
plainant as  administrator  with  the  will  annexed  of  Bugbee, 
against  the  surviving  executor  and  devisees  of  Fariss,  to  sub- 
ject the  devised  lands  to  the  payment  of  the  debt  due  by 
Fariss  to  Bugbee.  At  the  time  of  Bugbee's  death,  his  term 
as  executor  ceased.  His  executrix  was  appointed  and  qualified 
in  May,  1877;  and  more  than  six  years  expired  after  her  ap- 
pointment before  the  bill  was  filed.  In  neither  of  the  annual 
settlements  made  during  his  life  did  he  claim  the  right  to  re- 
tain for  his  debt,  and  no  final  settlement  has  been  made, 
whereby  the  remedy  by  retainer  could  be  resorted  to.  The 
bill  is  filed  by  complainant,  not  for  a  final  settlement  of  his 
administration,  but  as  a  creditor,  claiming  and  seeking  to  sub- 
ject the  lands  to  the  payment  of  the  debt.     Where  the  execu- 

\  tor  has  in  his  hands  assets  to  which  he  has  title,  and  which 
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may  be  legally  applied  to  the  payment  of  his  debt,  the  law 
makes  the  application,  and  his  debt  is  extinguished.  He  can 
not  claim  liis  debt,  in  his  capacity  of  creditor,  as  a  suljsisting 
demand.  The  complainant,  therefore,  may  be  regarded  as 
having  waived  the  right  of  retainer,  if  there  was  any,  and  as 
having  elected  to  proceed  on  his  rights  as  creditor,  and  not  in 
the  character  of  execntor.  The  question  raised  is,  can  the. 
devisees,  under  these  circumstances,  protect  themselves  against 
the  claim,  on  the  ground  that  it  is  barred  by  the  statute  of 
limitations?  Anotlier  question  arises,  as  to  whether  the  devi- 
sees are  concluded  by  a  decree  in  another  suit,  which  will  be 
considered  hereafter. 

Conceding  that  the  executor,  on  account  of  its  incongruity, 
could  not  sue  himself,  nor  his  co-executor,  and  obtain  a  per- 
sona] judgment,  and  that  for  this  reasoTi  the  running  of  the 
statute  of  limitations  must  be  regarded  as  suspended,  so  far  as 
it  affects  the  charge  on  property  subject  to  levy  and  sale  under 
execution  on  su^^t- judgment,  if  it  were  in  favor  of  another 
creditor;  the  suspension  does  not  extend  beyond  the  scope  of 
the  necessity.  His  relation  to  the  lands  and  devisees  as  execu- 
tor presented  no  legal  obstacle  to  the  institution  of  the  statu- 
tory proceeding  to  sell  the  lands  for  the  payment  of  the  debts, 
which,  there  being  no  power  in  the  will  to  sell  for  the  purpose, 
he  was  expressly  authorized  to  institute,  and  which  it  was  his 
duty  to  institute  if  the  personal  propertj^  was  insufficient. 
Such  proceeding  is  a  suit  by  the  executor,  to  which  the  de- 
visees are  the  adversary  parties.  In  Steele  v.  Steele^  supi'a, 
speaking  of  the  power  of  the  personal  representative  to  divest 
or  incumber  the  title  to  the  realty,  it  is  said  :  "Until  he  takes 
possession,  sells  under  a  power  conferred  by  the  will,  or  begins 
the  exercise  of  some  one  of  the  statutory  powers,  under  which 
he  may  obtain  an  order  of  sale,  he  has  done  nothing  to  which 
the  heir  or  devisee  is  a  party,  or  by  which  they  can  be  con- 
cluded. He  may  revive  a  debt  by  partial  payment,  or  prom- 
ise ;  he  may  submit  to  a  recovery  of  judgment.  These  are 
not  the  acts  of  the  heir,  for  in  these  respects  he  is  not  their 
representative.  They  do  not  derive  their  title  through  him. 
All  he  may  do  or  suffer,  as  affecting  their  landed  estates,  is 
res  inter  alios  acta  j  and  when  an  effort  is  made  by  the  per- 
sonal representative,  or  another,  to  intercept  the  descent,  and 
appropriate  the  lands  to  the  payment  of  the  alleged  debts  of 
the  ancestor,  the  heirs  or  devisees  for  tlie  first  time  become 
parties  to  the  record ;  and  they  then  come  into  court  with  all 
their  rights  of  defense  unimpaired.  They  bring  with  them 
the  same  rights  to  plead,  call  for  proof,  and  make  defense,  as 
if  no  litigation  had  preceded."  The  statute  of  limitations  is 
not  suspended  against  the  devisees,  because  of  the  creditor  be- 
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inj^  the  executor,  as  to  a  proceeding  to  subject  the  lands  to  the 
payment  of  his  debt.  The  realty  of  a  decedent  is  not  subject 
to  sale  under  an  execution  on  a  judgment  against  the  personal 
representative.  A  separate  and  distinct  proceeding  is  requisite 
to  sell  the  lands.  As  the  personal  representative  can  not  ex- 
tend the  period  of  the  statute  by  partial  payment,  or  promise 
in  writing,  or  suffering  judgment — -by  no  positive  act — so  as  to 
charge  the  real  assets;  a  fortiori,  he  can  not  keep  alive 
and  continue  in  force  his  debt,  so  as  to  charge  the  realty 
by  laches,  or  negligence— by  mere  passiveness — in  com- 
mencing the  proper  proceeding  for  the  purpose. — Miller 
V.  Irhi/,  63  Ala.  477.  The  complainant  is  not  seeking  to  col- 
lect the  debt  out  of  the  estate,  the  title  to  which  is  vested 
in  his  testator  for  the  payment  of  debts,  or  out  of  which  he  is 
entitled  to  retain  the  amount;  but  he  comes  into  a  court  of 
equity,  like  any  other  creditor,  to  collect  the  debt  out  of  an 
estate  to  which  his  testator  had  no  right  or  title  as  executor. 
When  the  executor  has  failed,  or  is  unable  to  satisfy  his  debt 
out  of  the  personal  estate,  and  out  of  which  he  might  have  re- 
tained it,  and  then  comes  into  a  court  of  equity  to  subject  the 
lands,  which  have  passed  to  the  devisees,  no  sufficient  reason 
exists  why  they  may  not  set  up  the  defense  of  the  statute  of 
limitations,  the  same  as  if  the  claim  was  due  to  some  person 
other  than  the  executor.  The  fundamental  difference  is,  that 
the  title  to  the  personal  estate  is  in  the  executor  or  administra- 
tor for  the  payment  of  debts  and  distribution,  and  the  title  to 
the  real  estate  is  in  the  heir  or  devisee,  and  it  can  be  subjected 
to  the  payment  of  debts  only  by  some  distinct  mode  author- 
ized by  law.  In  such  cases,  the  devisees  may  successfully  in- 
terpose any  defense,  which  their  testator  could  have  inter- 
posed, if  living,  or  which  they  could  have  interposed,  if  the 
bill  had  been  brought  by  any  other  creditor,  the  executor  hav- 
ing no  greater  or  other  rights. 

It  is  further  insisted,  that  the  decree  in  the  former  suit  of 
Blanton  against  Warren  and  others  is  conclusive  on  the  rights 
of  the  devisees,  and  fixes  their  liability  to  complainant.  The 
general  rule,  invoked  by  appellant,  can  not  be  questioned.  A 
judgment  or  decree,  rendered  by  a  court  of  competent  juris- 
diction on  the  merits,  is  conclusive,  either  as  a  bar,  or  as  matter 
of  evidence,  not  only  of  the  questions  actually  litigated,  but  of 
all  questions  within  the  issues,  that  could  have  been  properly 
litigated  and  determined.  "  The  court  requires  the  parties  to 
that  litigation  to  bring  forward  their  whole  case,  and  will  not 
(except  under  special  circumstances)  permit  the  same  parties  to 
open  the  same  subject  of  litigation  in  respect  of  matter  which 
might  have  been  brought  forward,  only  because  they  have, 
from  negligence,  inadvertence,  or  even   accident,  omitted  part 
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of  their  case." — Henderson  v.  Henderson,  3  Hare,  100.  Wliere 
the  record  is  relied  on,  it  must  appear,  not  as  matter  of  infer- 
ence, but  with  reasonable  certainty,  that  the  questions  involved 
in  tlie  subsequent  suit  were  litigated  and  decided  in  the  former 
suit,  either  by  having  been  actually  presented  and  litigated, 
though  not  necessarily  within  the  issues,  or  so  included  wtthin 
the  issues,  that  their  determination  was  necessary  to  the  judg- 
ment or  decree. — Strauss  v.  Meerteif,  64  Ala.  299. 

The  bill  in  the  former  suit  was  brought  by  Mrs.  Blanton  for 
a  two-fold  purpose :  first,  to  enforce  the  trusts  created  by  an 
assignment  made  in  1870  by  Phillips  and  Robert  C.  Fariss,  for 
the  benefit  of  the  partnership  creditors  of  Phillips  tfe  Fariss, 
and  Phillips,  Fariss  &  Co.,  and  of  the  separate  creditors  of 
Phillips;  and  as  auxiliary  thereto,  to  subject  to  the  payment  of 
her  claim  the  undivided  interest  of  WiUiam  B.  Fariss  in  tiie 
real  estate  which  had  passed  to  the  devisees ;  and,  second,  to 
suV)ject  to  the  partnership  debts  the  undivided  interest  in  cer- 
tain real  estate,  as  partnership  property,  which  Phillips  had 
assigned  for  the  payment  of  his  individual  debts. — Hatchett  v. 
Blanton,  72  Ala.  423.  William  B.  Fariss  was  a  member  of 
both  firms.  Bugbee,  the  devisees  of  William  B.  Fariss,  Robert 
C.  Fariss,  and  the  other  creditors  provided  for  by  the  assign- 
ment, were  made  defendants,  but  neither  of  the  executors  of 
William  B,  Fariss  was  made  a  party  in  his  representative 
capacity. 

Conceding  that  the  frame,  purpose,  and  issues  of  the  original 
bill  were  broad  enough  to  require  the  devisees  of  Fariss  to 
bring  forward  any  and  all  defenses  they  might  have  to  the 
claim  of  Mrs.  Blanton,  and  that  a  decree  in  her  favor  subject- 
ing to  the  partnership  debts  of  Phillips,  Fariss  &  Co.  their 
entire  interest  in  the  real  estate,  which  was  their  partnership 
property,  is  conclusive  on  the  devisees ;  it  is  clear  that,  on  the 
original  bill  and  the  mere  answer  of  Bugbee,  no  decree  could 
have  been  rendered  in  his  favor  subjecting  the  devised  lands  to 
his  debt.  One  defendant  can  not  set  up  an  interest  adverse  to 
another,  without  becoming  an  actor.  Bugbee  could  have  ob- 
tained no  active  relief  against  the  devisees  of  Fariss,  except  by 
a  bill  of  his  own. — Cullum  v.  Erwin,  4  Ala.  452.  No  issue 
in  respect  to  the  debt  due  Bugbee  by  Phillips  &  Fariss,  as  a 
subsisting  demand  against  the  estate  of  Fariss,  was  presented 
by  the  original  bill,  which  called  on  the  devisees  to  plead  or 
answer  to  the  same.  It  is  true  there  is  an  agreement  in  the 
record,  that  the  answers  of  some  of  the  defendants,  including 
Bugbee,  should  be  taken  as  cross-bills,  and  that  they  should 
be  severally  entitled  to  the  same  relief  against  the  complainant 
and  the  defendants  who  signed  the  agreement,  as  upon  cross- 
bills setting  up  their  respective  interests ;  but  the  devisees  of 
18 
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Fariss  were  not  parties  to  the  agreement.  The  annoiint  dne 
Bugbee  bj  Phillips  &  Fariss  was  a  fact,  the  ascertainment  of 
which  was  necessary  and  preliminary  to  the  proper  distribu- 
tion of  the  proceeds  arising  from  the  sale  of  the  assigned  prop- 
erty. Its  ascertainment  by  the  register  under  the  decree  of 
refei^nce  on  the  original  bill,  and  the  confirmation  of  his  re- 
port by  the  court,  can  not  be  regarded  as  an  adjudication  that 
it  is  a  valid  subsisting  claim  against  the  estate  of  the  deceased 
partner,  but  as  the  amount  which  Bugbee  was  entitled  to  be 
paid  under  the  assigimient,  out  of  the  proceeds  of  the  assigned 
undivided  interest  of  Phillips  in  the  partnership  property. 

If  it  were  conceded,  that  the  confirmation  of  the  report  by 
tlie  register  is  a  judicial  determination  of  the  amount  due  by 
Phillips  and  the  estate  of  Fariss,  it  has  not  the  force  of  a  per- 
sonal judgment  against  the  devisees,  and  was  not  accompanied 
with  an  adjudication  that  the  devised  lands  arc  subject  to  its 
payment:  otherwise  the  present  bill  would  have  been  unneces- 
sary. If  the  question  now  involved  were  within  the  issues  in 
the  former  suit,  the  rendition  of  a  decree  for  the  sale  of  the 
undivided  interest  of  Phillips  in  the  I'eal  estate,  coupled  with 
a  failure  to  decree  that  the  lands  which  passed  to  the  devisees 
are  subject  to  the  payment  of  the  debt,  and  directing  their 
sale,  may  be  regarded  as  an  adjudication  of  their  non-liability. 
If  not  within  the  issues,  when  a  subsequent  suit  is  brought  to 
subject  the  lands,  the  devisees  may  protect  themselves  by  inter- 
posing the  defense  of  the  bar  of  the  statute  of  limitations. 
The  record  of  a  former  judgment  or  decree  is  not  conclusive, 
as  evidence  or  bar,  in  respect  to  any  matter  which  is  to  be  in- 
ferred by  argument  from  the  record. — McCravey  v.  Bemson, 
19  Ala.  430. 

Afhrmed,  and  cause  remanded,  for  such  further  proceedings 
as  complainant  may  be  advised. 


East  Ala.  Rail^^^ay  Co.  ?;.  Tenn.  &  Coosa 
Rivers  Railroad  Co. 

Statutory  Action  in  nature  of  Ejectment,  for  Railroad. 

1.  Former  decision  re-affirmed. — On  the  fomner  appeal  in  this  case 
(75  Ala.  516-30),  it  was  decided  that  the  plaintiff  corporation  had  estab- 
lished its  right  to  recover  so  much  of  the  railroad,  with  right  of  way  and 
superstructure,  as  it  had  located,  cleared  and  graded  at  the  time  of  its 
conditional  sale  and  transfer  to  the  purchasing  corporation  from  which 
the  defendant  derived  title;  that  said  purchasing  corporation,  acquiring 
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its  possession  and  rights  under  said  conditional  sale  and  conveyance, 
was  estopped  from  denying  that  plaintiff  had  ever  procured  the  right  of 
way  from  the  owners  of  tlie  freehold ;  that  this  estoppel  was  e(iually 
binding  on  the  defendant,  a  derivative  i)urchaser  from  said  purchasing 
corporation ;  and  that  neither  the  subsequent  l>ankruptcy  of  the  pur- 
chasing corporation,  nor  the  sale  of  the  road  under  the  proceedings  in 
bankruptcy,  nor  the  foreclosure  and  sale  of  the  property  under  the 
mortgage  in  trust  for  the  bondholders,  impaired  plaintiff's  right  of  re- 
covery. The  court  adheres  to  these  conclusions  as  then  announced, 
without  re-examination  of  the  questions  involved. 

2.  Estoppel  against  purchaser  of  railroad ;  on  whom  binding,  and  to 
what  extent. — The  defendant  corporation  in  this  case,  having  acquired 
its  possession  and  title  to  said  railroad  property  from  the  corporation 
which  bought  from  the  plaintiff,  is  equally  l)ound  by  the  estoppel ;  but 
this  estoppel  only  extends  to  the  five  miles  of  road  between  Attalla  and 
Gadsden,  which  had  been  surveyed,  located,  cleared  and  graded  at  the 
time  said  sale  and  purchase  was  made.  As  to  that  portion  of  the  road 
which  lies  between  "Christopher's  Cut"  and  the  Coo-ia  river,  a  gap  of 
about  one  mile,  the  evidence  does  not  show  that  plaintiff,  at  the  time 
said  contract  of  sale  was  made,  had  acqtiired  the  right  of  way,  or  had 
definitely  surveyed  and  located  the  road,  or  was  in  jjossession  l)y  any 
visible  marks  of  ownership;  and  even  if  the  purchasing  company  were 
estopped  from  denying  that  it  acquired  this  portion  of  the  road  under 
its  contract  of  purchase  from  i)laintiff  (which  is  not  decided),  the  estop- 
pel woukl  not  be  operative  against  parties  claiming  under  a  mortgage 
executed  by  tlie  purchasing  (-ompany  before  the  contract  was  made,  but 
after  said  company  had  located  and  graded  this  part  of  the  road  as  a 
portion  of  its  own  line. 

3.  Rigid  of  way  for  railraod;  nature  of,  and  how  acquired. — The  right 
of  way  for  a  railroad  is  an  easement — an  interest  in  the  freehold  ;  and  it 
can  only  exist  in  grant,  or  by  prescription. 

Appeal  from  the  Circuit  Court  of  Etowali. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  the  Tennessee  arid  Coosa  Rivers 
Railroad  Company,  a  corporation  chartered  by  an  act  of  the 
General  Assembly  of  Alabama,  approved  January  16th,  1844; 
and  was  commenced  on  the  23d  June.  1880.  The  East  Ala- 
bama Railway  Company,  a  corporation  created  under  the  gen- 
eral laws  of  the  State  on  the  12th  June,  1880,  was  made  a  de- 
fendant on  its  own  motion,  as  the  landlord  of  the  original  de- 
fendants ;  and  pleaded  the  general  issue,  with  several  special 
pleas  (which  require  no  special  notice),  and  also  made  a  sug- 
gestion of  adverse  possession  for  three  years  and  the  erection  of 
valuable  improvements ;  and  the  cause  was  tried  on  the  several 
issues  joined.  The  property  sued  for  was  thus  described  in 
the  original  complaint.  "The  following  real  estate — that  is  to 
say,  the  track  or  road-bed  of  the  plaintiff  as  the  same  was  lo- 
cated at  and  before  July  12th,  1871,  from  Gunter's  Landing, 
in  IVIarshall  county,  in  the  State  of  Alabama,  to  Gadsden,  in 
Etowah  county  in  said  State,  together  with  all  their  right  of 
way,  grading,  trestles,  masonry  work,  culverting  work,  and 
property  on  said  line  so  located,  including  the  railroad  from 
Gadsden  to  Attalla,  in  said  county  of  Etowah,  as  now  used 
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and  operated  by  the  defendants;  which  railroad  is  the  onl)' 
railroad  from  Gadsden  to  Attalla,  and  is  attached  to  the  soil, 
and  is  now,  and  was  at  the  cominenceinent  of  this  suit,  used 
and  operated  as  a  railroad  b}'  the  employees  of  the  defendant 
corporation,  and  by  the  direction  and  authority  of  that  corpor- 
ation ;  and  including  also  the  appurtenances  to  said  railroad 
from  Gadsden  to  Attalla."  By  amendment  of  the  complaint, 
that  part  of  the  property  lying  in  Marshall  county  was  struck 
out ;  and  by  a  second  amendment,  allowed  after  the  reversal  of 
the  judgment  on  the  former  appeal  (75  Ala.  516),  the  property 
sued  for  was  thus  described :  "  The  right  of  way  along  the 
whole  line  of  said  railroad  as  now  located,  completed  and  oper- 
ated, from  the  point  on  the  Coosa  river  between  the  base  (^f 
Lookout  Mountain  and  Ten  Island  Shoals,  and  within  the  cor- 
porate limits  of  Gadsden,  to  Attalla  and  the  Alabama  Great 
Southern  railroad;  the  said  right  of  way  being  one  hundred 
feet  in  width,"  &c.  The  verdict  of  the  jury,  under  the  charges 
of  the  court,  was  in  these  words:  ''  We,  the  jury,  find  all  the 
issues  in  favor  of  the  plaintiff,  and  find  the  suggestion  of  ad- 
verse possession  to  be  untrue;  and  we  find  that  all  the  property 
sued  for,  and  described  in  the  complaint  as  amended,  the  rail- 
road and  the  right  of  way  from  the  Coosa  river  to  Attalla, 
mentioned  in  the  complaint  as  amended,  was  at  the  commence- 
ment of  this  suit,  and  still  continues  to  be,  the  property  of  the 
plaintiff,  except  only  so  much  of  the  curve  at  Attalla  as  is 
more  than  fifty  feet  from  the  centre  of  said  railroad  bed,"  &c. 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
read  in  evidence  a  deed  dated  July  12th,  1871,  duly  executed 
and  delivered  by  it  to  the  East  Alabama  and  Cincinnati  Rail- 
road Company,  conveying  its  right  of  way,  franchise  and  prop- 
erty. The  deed,  after  setting  out  a  proposal  to  purchase  made 
by  the  latter  company,  and  the  acceptance  of  that  proposal  by 
the  former,  continued  thus:  "Now  this  indenture  witnesseth, 
that  the  said  Tennessee  and  Coosa  Railroad  Company,  by  its 
president,  by  reason  of  the  premises,  hath  granted,  bargained, 
sold  and  conveyed,  and  l)y  these  presents  doth  grant,"  &e., 
"  unto  the  said  East  Alabama  and  Cincinnati  Railroad  Com- 
pany, the  track  or  road-bed  as  at  present  located,  from  Gunter's 
Landing  in  Marshall  county,  to  Gadsden  in  Etowah  county,  in 
the  State  of  Alabama,  of  the  said  Tennessee  and  Coosa  Rail- 
road Company,  together  with  all  their  right  of  way,  grading, 
trestles,  masonry  work,  culverting  work  and  property  on  said 
line  8o  located ;  in  and  for  the  consideration  that  the  said  East 
Alabama  and  Cincinnati  Railroad  Company  shall  pay  off'and 
discharge  the  floating  debt  of  the  said  Tennessee  and  Coosa 
Railroad  Company,  not  to  exceed  the  sum  of  $25,000 — one- 
fourth  in  money,  and  the  remainder  in  the  first  mortgage  bonds 
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of  said  East  Alabama  and  Cincinnati  Railroad  Company,  in- 
dorsed by  the  State  of  Alabama,  and  numbering  from  320  np- 
M'ards;  to  have  and  to  hold,"  &c.  '•'' Provided,  hoioever,  t\\2ii 
this  deed  is  to  have  effect  and  be  operative,  only  upon  the  ex- 
press condition  and  understanding,  that  the  said  East  Alabama 
and  Cincinnati  Railroad  Company  shall  commence  work  on 
said  line  so  above  conveyed,  at  Gadsden,  within  seventy  days 
from  said  26th  June,  1871 ;  and  that  the  road  shall  be  com- 
pleted, from  Gadsden  to  Attalla,  by  the  first  day  of  October 
next,  and  thirteen  miles  from  Gadsden,  or  to  the  foot  of  Sand 
Mountain,  by  the  lirst  day  of  January,  1872,  and  the  whole 
road  in  two  years  from  the  first  day  of  October,  1871 ;  the 
bonds  of  said  company,  to  be  indorsed  by  the  State,  to  be  taken 
at  market  value,  not  to  be  less  than  ninety  cents  on  the  dollar, 
and  the  money  paid  in  seventy  days  from  the  delivery  of  this 
deed.  The  said  East  Alabama  and  Cincinnati  Railroad  Com- 
pany is  to  issue  stock  of  the  said  East  Alabama  and  Cincinnati 

,  Railroad  Company,  for  the  paid  up  stock  of  the  said  Tennessee 
and  Coosa  Railroad  Company,  not  to   exceed   $50,000.     And 

irrovided,  that  the  said  East  Alabama  and  .Cincinnati  Railroad 
Company  shall  ratify  and  approve  the  contract  made  by  Colt, 
Boyle  &  Co.,  with  J.  S.  Pennington,  president,  for  building 
the  remainder  of  the  East  Alabama  and  Cincinnati  Railroad 
from  the  city  of  Eufaula  to  Guntersville;  said  stock  not  to  be 
issued  until  the  road  is  completed  to  the  foot  of  Sand  Moun- 
tain, as  above  specified.     In  testimony,"  &c. 

The  East  Alabama  and  Cincinnati  Railroad  Company  was 
originally  incorporated  in  1869,  or  1870,  under  the  name  of 
the  Eufaula,  Opelika,  Oxford  &  Guntersville  Railroad  Com- 
pany ;  arid  was  authorized  to  construct  a  railroad  from  Eufaula, 
by  Opelika  and  Oxford,  to  Guntersville.  Before  the  purchase 
of  said  road  from  the  Tennessee  and  Coosa  Rivers  company,  it 
had  commenced  the  work  of  building  its  road,  and  had  exe- 
cuted a  mortgage,  or  deed  of  trust,  to  W .  H.  Barnes  and  Henry 
Clews  as  trustees,  to  secure  the  payment  of  its  first  mortgage 
bonds,  on  which  it  would  be  entitled  to  the  State's  indorsement 
when  the  first  twenty  miles  of  its  road  were  completed.  The 
first  twenty  miles  of  the  road,  from  Opelika  northward,  were 
completed,  the  State's  indorsement  of  the  bonds  procured,  and 
the  bonds  issued  and  used  by  the  company ;  and  after  said  con- 
tract of  purchase  was  made,  the  company  finished  the  five 
miles  of  road  extending  from  the  river  at  or  near  Gadsden  to 
Attalla,  where  it  made  a  connection  with  the  Alabama  Great 
Southern  road.  This  was  completed  before  the  1st  October, 
1871,  the  time  specified  in  the  contract  of  purchase;  but  no 
other  work  was  done  on  the  road,  and  the  company  was  adju- 
dicated a  bankrupt  in  1873.     Under  a  decree  rendered  in  the 
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matter  of  the  bankrupt  estate,  the  franchise  and  property  of 
the  company  were  sold  by  the  assignee,  and  bought  by  James 
I.  Colt  and  his  associates,  to  whom  the  assignees  executed  a 
conveyance,  under  the  order  of  the  court,  dated  May  14th, 
1874.  The  Tennessee  and  Coosa  Rivers  Railroad  Company 
was  not  a  party  to  the  proceedings  in  bankruptcy;  and  the 
sale  was  made  subject  to  the  lien  of  the  State  on  account  of 
the  indorsed  bonds,  and  to  the  lien  created  by  the  deed  of 
trust  to  Barnes  and  Clews.  These  purchasers  took  possession 
of  the  road,  and  continued  to  operate  it  until  it  was  again  sold, 
under  a  decree  of  the  Chancery  Court,  under  a  bill  tiled  by  said 
Barnes  and  Clews  to  enforce  and  foreclose  the  deed  of  trust, 
and  to  adjust  the  priorities  and  conflicting  claims  of  the  differ- 
ent creditors. — See  the  case  reported,  Colt  v.  Barnes,  64  Ala. 
108.  At  the  sale  made  by  the  register  under  the  decree  in 
that  case,  on  the  5th  April,  1880,  Perkins,  Livingston  and 
others  became  the  purchasers,  and  received  a  conveyance  from 
the  register;  and  they  organized  themselves,  on  the  12th  June, 
1880,  under  the  general  laws  of  the  State,  into  a  new  corpora- 
tion under  the  narne  of  the  East  Alabama  Railway  Company. 
The  Tennessee  and  Coosa  Rivers  Railroad  Company  was  not  a 
party  to  this  chancery  suit ;  and  having  entered  on  the  land, 
for  condition  broken  and  failure  of  performance  on  the  part  of 
said  original  purchasing  company,  was  dispossessed  under  the 
process  of  the  court,  at  the  instance  of  said  Perkins,  Living- 
ston and  their  associates.  This  action  at  law  was  then  insti- 
tuted, June  23d,  1880,  and  the  defendant  corporation  filed  a 
bill  in  equity  to  enjoin  its  prosecution ;  but  the  bill  was  dis- 
missed by  this  court  on  appeal,  and  the  plaintiff's  legal  title 
sustained. — Tenn.  cfe  Coosa  Railroad  Co.  v.  East  Ala.  Railway 
Co.,  73  Ala.  426. 

The  facts  above  stated,  which  may  be  found  stated  with 
greater  detail  in  the  reports  of  the  several  decided  cases  as  cited, 
were  proved  on  the  trial  by  the  record  of  the  proceedings  in 
those  cases.  The  plaintiff"  adduced  evidence,  also,  showing  the 
condition  of  the  road-bed  between  Gadsden  and  Attalla  on 
said  12th  July,  1871,  and  the  loss  of  a  package  containing  con- 
veyances of  the  right  of  way  which  it  had  previously  procured  ; 
but  no  particular  liames  or  parcels  of  land  were  specified,  and 
several  exceptions  were  reserved  to  the  rulings  of  the  court  in 
admitting  this  evidence.  The  defendant  adduced  evidence, 
also,  showing  the  work  which  had  been  done,  after  the  12th 
July,  1871,  in  extending  the  road  from  "Christopher's  Cut"  to 
the  river;  and  produced  several  conveyances  of  the  right  of 
way  along  the  route  between  those  points,  which  the  purchas- 
ing company  had  procured  prior  to  June  12th,  1871. 

On  all  the  evidence  adduced,  which  it  is  unnecessary  to  state 
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at  length,  the  court  gave  the  following  (with  other)  charges  to 
the  jury : 

1.  "If  the  jury  believed,  from  the  evidence,  that  previous  to 
the  execution  and  delivery  of  said  deed  of  July  12th,  1871, 
plaintiff  had  located  a  line  from  Wragg's  mill,  through  Gads- 
den, to  the  Coosa  river,  by  surveying  and  locating  the  same 
over  the  route  where  the  road  now  runs,  but  had  done  no 
other  work  or  grading  on  it ;  and  that  the  East  Alabama  and 
Cincinnati  Railroad  Company  took  such  located  route,  road- 
bed and  right  of  way,  under  said  deed ;  the  plaintiff  may  re- 
cover such  part  of  the  road  from  the  defendant,  if  the  evi- 
dence in  other  respects  entitles  the  plaintiff  to  recover,  al- 
though the  Eufaula,  Opelika,  Oxford  and  (luntersville  Rail- 
road Company  may  have  acquired  rights  of  way  from  the 
land-owners  in  June,  1870,  and  graded  the  same,  before  said 
deed  of  July  12th,  1871,  was  executed;  unless  the  defendants 
have  been  in  the  adverse  possession  of  that  part  of  the  road 
for  ten  years  before  suit  brought." 

2.  "Surveying  a  route  for  a  railroad,  and  locating  a  line  over 
it,  and  the  adoption  of  the  line  so  located  by  the  proper 
authority  of  the  railroad  company,  as  the  route  to  be  used  in 
building  it,  made  and  constituted  a  road-bed,  whether  any 
grading  or  other  work  was  done  on  the  same  or  not ;  and  the 
plaintiff  in  this  action  may  recover,  if  the  jury  are  satisfied 
from  the  evidence  that  such  location  was  made  prior  to  the 
execution  of  said  deed  of  July  12th,  1871,  if  the  evidence  in 
other  respects  satisfies  the  jury  to  a  reasonable  certainty  that 
the  plaintiff  is  entitled  to  recover." 

3.  "The  said  deed  of  July  12th,  1871,  embraced  and  in- 
cluded all  the  track,  road-bed  and  right  of  way  which  had  been 
located  or  graded  by.  plaintiff  previous  to  that  time,  between 
Attalla  and  the  Coosa  river  at  Gadsden." 

The  defendant  duly  excepted  to  eacli  of  these  charges  as 
given,  and  requested  several  charges  in  writing,  among  which 
were  the  following:  (1.)  "As  matter  of  law,  on  a  construc- 
tion of  said  conveyance  of  July  12th,  1871,  neither  the  pro- 
posal of  Barnes  therein  recited,  nor  the  deed  itself,  contem- 
plated the  purchase  or  acquisition  of  any  property  within  the 
corporate  limits  of  Gadsden."  (2.)  "The  defendants,  not  be- 
ing estopped  from  setting  up  any  defense  they  can  make,  as  to 
any  property  sued  for  w^hich  lies  in  Gadsden,  if  the  jury  be- 
lieve that  the  said  Eufaula,  Opelika,  Oxford  and  Guntersville 
Railroad  Company,  or  the  East  Alabama  and  Cincinnati  Rail- 
road Company,  before  the  date  of  said  deed  of  July  12th, 
1871,  procured  rights  of  way  through  Gadsden ;  then,  though 
this  location  may  have  been  on  a  line  previously  located  by 
plaintiff,  plaintiff  can  not  recover  as  to  that  part  of  the  road  in 
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the  corporate  limits  of  Gadsden."  The  court  refused  each  of 
these  charges  as  asked,  and  the  defendant  excepted  to  their 
refusal. 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  the 
charges  given,  and  the  refusal  of  the  charges  asked,  are  now 
assigned  as  error. 

H.  C.  Semple,  and  W.  H.  Barnes,  for  appellant. 

S.  F.  Rice,  with  Denson  &  Disque,  contra.  (No  briefs  on 
file.) 

STONE,  C.  J. — This  case  has  been  heretofore  in  this  court, 
and  the  more  important  questions  raised  by  the  controversy 
were  then  decided. — Tennessee  and  Coosa  Rivers  Railroad 
Co.  V.  East  Ala.  Railway  Co..,  75  Ala.  516.  We  then  decided, 
that  the  plaintiff  had  established  its  right  to  recover  so  much 
of  the  railroad,  right  of  way  and  superstructure,  as  it  had 
located,  cleared  and  graded,  and  that  the  East  Alabama  Rail- 
way Company  had  shown  no  valid  defense  to  such  claim.  We 
held  that,  by  the  purchase  from  the  Tennessee  and  Coosa  Riv- 
ers Railroad  Company,  of  its  track  or  road-bed,  together  with 
the  right  of  way,  grading,  trestles,  masonry  work,  culverting 
work,  and  property  on  said  line  so  located,  the  East  Alabama 
and  Cinciniuiti  Railroad  Company,  acquiring  its  rights  and 
possession  under  such  purchase,  was  estopped  from  denying  or 
disputing  the  title  under  which  it  had  acquired  and  held  pos- 
session. This  estoppel  applied,  as  well  to  the  right  of  way,  as 
to  the  graded  road-bed.  It  did  not  lie  in  the  mouth  of  the 
purchasing  company  to  assert,  what  the  owners  of  the  free- 
hold failed  to  assert,  namely,  that  in  locating  its  road,  clearing 
a  right  of  way,  and  grading  the  track,  the  Tennessee  and 
Coosa  Rivers  Railroad  Company  was  a  naked  trespasser  with- 
out right.  The  owners  of  the  freehold  raising  no  objection, 
no  other  person  could.  We  held  further,  that  neither  the 
bankruptcy  of  the  East  Alabama  and  Cincinnati  Railroad 
Company,  the  sale  of  the  road  under  the  bankruptcy  proceed- 
ing, nor  the  foreclosure  and  sale  of  the  property  under  the 
mortgage  to  Barnes  and  Clews,  impaired  plaintiff's  right  of  re- 
covery in  the  ejectment  suit.  We  will  not  re-examine  these 
questions. 

The  present  suit  was  tried  on  a  complaint  which  originally 
claimed  the  entire  railroad  from  Guntersville  to  Gadsden,  and 
sought  to  recover  it.  It  was  finally  narrowed  down,  until  the 
claim  was  for  that  part  of  "the  railroad  from  Gadsden  to  At- 
talla,"  in  Etowah  county,  shown  to  be  about  five  miles  in 
length.     In  the  first  trial  it  was  shown   that,  about  the  years 
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1854-5,  the  Tennessee  and  Coosa  Rivers  Railroad  Company, 
under  its  act  of  incorporation,  surveyed,  located,  cleared  and 
graded  its  line  of  railway,  from  a  point  where  Attalla  now 
stands,  to  a  point  near  Wragg's  mill,  ending  in  a  cut  of  some 
seven  or  eight  feet,  known  as  ''Christopher's  Cnt,"  and  near 
the  then  corporate  limits  of  Gadsden.  The  proof  was,  that 
this  part  of  the  railroad  remained  in  this  condition,  without 
further  work  upon  it,  until  the  East  Alabama  and  Cincinnati 
Railroad  Company  took  possession  of  it,  after  the  contract  of 
purchase  was  concluded,  July  12,  1871.  After  that  time  the 
purchasing  company  took  possession  of  such  graded  road  be- 
tween those  points,  and  completed  its  construction.  The  rul- 
ings of  this  court  were  based  on  the  state  of  the  road,  as  above 
set  forth.  No  ruling  was  invoked,  or  ujade,  except  on  ques- 
tions relating  to  that  part  of  the  road  which  lay  between 
"Christopher's  Cut"  and  the  place  where  Attalla  stands,  each 
portion  of  which  was  in  substantially  the  same  partially  com- 
pleted condition.  The  present  record  raises  a  question  not 
presented  on  that  appeal. 

Between  the  terminus  of  the  grading  at  "  Christopher's 
Cut"  and  the  Coosa  river,  is  a  gap  of  near  a  mile,  on  which  no 
work  had  been  done  by  the  Tennessee  and  Coosa  Rivers  Rail- 
road Company,  so  as  to  change  the  surface,  or  give  notice  where 
the  line  would  run.  The  timber  was  not  cleared  off,  nor  were 
there  any  embankments  or  excavations  made.  There  is  some 
testimony  that  the  engineer,  while  locating  the  road  in  1854-5, 
surveyed  three  lines  from  "  Christopher's  Cut "  to  the  river, 
and  set  up  stakes  on  each  line  of  survey.  There  is  also  oral 
testimony,  by  persons  who  were  near  and  about  him,  that  he 
expressed  a  preference  and  selection  of  the  line  on  which  the 
road  was  subsequently  built,  as  we  shall  hereafter  show.  The 
three  surveys  were  left  with  set  stakes,  and  nothing  else,  to 
mark  their  locality ;  anH  such  stakes  disappeared  long  before 
1869.  No  report  of  any  selection  is  shown  to  have  been  made 
by  the  engineer,  nor  is  any  action  of  the  board  of  directors 
produced,  showing  a  location  of  this  part  of  the  road.  Further 
than  the  evidence  furnished  by  these  surveys,  there  is  no  proof 
of  any  possession  of  this  part  of  the  line  by  the  Tennessee 
and  Coosa  Rivers  Railroad  Company.  There  is,  also,  imper- 
fection and  uncertainty  in  the  attempted  proof  that  this  com- 
pany had  obtained  the  right  of  way  beyond  "  Christopher's 
Cut."  No  paper  title  is  shown,  and  there  is  no  evidence  that 
any  ever  was  given.  There  is  some  oral  testimony  on  the 
question,  but  it -is  indeterminate;  and  it  is  left  in  doubt, 
whether  this  relates  to  the  whole,  or  to  only  a  part  of  the  line 
beyond  *'  Christopher's  Cut."  Right  of  way  for  a  railroad  is 
an  easement — an  interest  in   the   freehold — which   can   only 
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exist  in  grant,  or  by  prescription.  There  are  no  facts  shown 
on  which  to  base  any  right  to  this  part  of  the  line  in  the  Ten- 
nessee and  Coosa  Rivers  Raiboad  Company,  by  mere  prescrip- 
tion ;  and  there  is  no  proof  that  such  right  was  ever  acquired 
by  grant  or  conveyance,  so  as  to  take  it  without  the  operation 
of  the  statute  of  frauds. — Bro.  Stat.  Frauds,  §  232  ;  Wash- 
burn on  Easements,  3  ed.,  38  et  seq.\  Code  of  1876,  §  2121. 

It  is  contended  for  appellee,  tliat  the  East  Alabama  and 
Cincinnati  Railroad  Company  acquired  its  right,  and  went 
into  possession,  under  its  contract  of  purchase  of  July  12, 1871, 
and,  therefore,  is  estopped  from  disputing  the  right  and  title 
of  tile  Tennessee  and  Coosa  Rivers  Railroad  Company,  its 
vendor;  and,  that  corporation  being  estopped,  the  present  ap- 
pellant, the  East  Alabama  Railway  Company,  having  acquired 
all  the  title  it  has  derivatively  from  that  corporation,  is  equally 
estopped.  On  the  former  appeal  in  this  cause,  we  held  such 
was  the  true  rule,  to  the  extent  the  facts  made  it  applicable. 
It  is  undoubtedly  the  rule  as  to  all  that  part  of  the  track  and 
right  of  way,  which  had  been  graded  and  cleared  by  the 
plaintiff  corporation,  before  the  agreement  of  sale  was  entered 
into,  July  12,  1871.  Such  was  the  proof,  on  the  former  trial, 
of  the  status  of  the  work  when  the  contract  of  sale  was  entered 
into.  Such  was  the  proof,  on  the  last  trial,  of  that  part  of  the 
road  which  lay  between  Attalla  and  "  Christopher's  Cut,"  near 
the  corporate  limits  of  Gadsden,  as  they  were  defined  when 
the  survey  was  made.  Of  this  part  only  did  the  appellee  have 
possession,  with  visible  evidences  of  ownership,  and  of  this 
part  only  did  the  East  Alabama  and  Cincinnati  Railroad  Com- 
pany acquire  possession  after  the  contract  of  purchase  was 
entered  into. 

The  East  Alabama  and  Cincinnati  Railroad  Company  had 
also  a  charter  of  incorporation,  under  which  it  was  authorized 
to  construct  a  railroad  from  Eufaula,  through  Opelika  and 
Oxford,  to  Guntersville,  on  the  Tennessee  River,  the  northern 
terminus  of  the  chartered  road  of  the  Tennessee  and  Coosa 
Rivers  Railroad  Company.  Gadsden  was  in  the  line  of  its 
route ;  and  on  this  account  it  desired  to  make,  and  did  make, 
the  contract  of  purchase,  out  of  which  this  litigation  grew. 
The  intention  was  to  utilize  the  survey  and  grading  of  the 
shorter  line  from  Gadsden  to  Guntersville,  in  the  construction 
of  the  defendant's  longer  line  of  road.  As  we  have  shown, 
the  contract  of  purchase  was  entered  into  July  12,  1871. 
Before  that  time,  the  East  Alabama  and  Cincinnati  Railroad 
Company  had  issued  its  first-mortgage,  commercial  coupon 
bonds,  to  be  indorsed  by  the  State  under  the  then  existing 
statutes,  to  aid  in  the  construction  of  its  railroad.  It  had  also 
executed  its  mortgage  to  trustees  to   secure  the  payment  of 
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said  bonds — the  mortgage  bearing  date  July  1,  1870,  and  con- 
veying and  mortgaging,  for  such  purpose,  "  the  franchises, 
road,  road-bed,  right  of  way,  and  all  of  the  real  and  j^ersonal 
property  now  or  hereafter  belonging  to  the  company."  The 
said  East  Alabama  and  Cincinnati  Railroad  Company  com- 
menced surveying  and  locating  its  line  of  railroad,  from  the 
Coosa  River  at  Gadsden,  to  Attalla,  about  May,  187u,  and 
completed  the  grading  from  the  river  to  "  Christopher's  Cut," 
about  October,  1870.  It  also  procured  the  written  conveyance 
of  the  right  of  way  from  some  of  the  owners,  over  whose 
lands  the  line  of  the  road  was  selected,  in  the  month  of  June, 
1870,  before  the  said  mortgage  was  executed  to  secure  the 
bondholders.  The  entire  work  of  surveying,  locating  and 
grading  the  road  from  the  river  to  "  Christopher's  Cut "  was 
done  by  the  East  Alabama  and  Cincinnati  Railroad  Company, 
and  was  completed  before  it  negotiated  the  purchase  from  the 
Tennessee  and  Coosa  Rivers  Railroad  Company.  The  mort- 
gage executed  July  1,  1870,  to  secure  the  bonds,  evidently 
embraced  and  conveyed  this  section  of  the  railroad  line. 
Meyer  v.  Johnston,  04  Ala.  603.  To  test  this,  let  us  suppose 
the  purchase  of  one  road  by  the  other  had  never  been  agreed 
on,  and  a  question  of  paramount  right  had  arisen  between  the 
bondholders,  or  the  trustees,  on  the  one  side,  and  the  Tennes- 
see and  Coosa  Rivers  Railroad  Company  on  the  other.  On 
the  facts  stated  above,  no  one  could  question  the  superior 
right  of  the  bondholders  secured  by  the  mortgage.  And  if  it 
be  true,  as  contended  for  by  appellee  (we  need  not,  and  do  not, 
admit  its  correctness),  that  the  appellant  railroad  company 
ackuowledgfid  appellee's  right  to  the  entire  line  extending  to 
the  river,  by  contracting  to  purchase  it  July  12,  1871,  this  can 
not  impair  nor  weaken  the  already  secured  rights  of  the  mort- 
gagees, who  were  not  parties  to  such  contract,  however  much 
it  might  conclude  the  purchasing  corporation. 

We  have  been  referred  to  several  authorities,  which,  it  is 
contended,  sustain  the  argument  made  by  appellee.  None  of 
them  are  opposed  to  the  views  above  expressed. — See  Morris 
i&  Essex  R.  R.  Co.  v.  Blair,  1  Stockt.  Ch.  635  ;  Mason  v.  B. 
dt  jV.  R.  R.  Co.,  35  Barb.  373  ,  A.  T.  <&  Sante  Fe  R.  R.  Co. 
V.  Mecklim,  23  Kans.  167;  Van  Wyck  v.  JVevals,  106  U.  S. 
360 ;  Camp  v.  Camp,  13  Amer.  Dec.  60,  and  note. 

Special  proof  that  the  plaintiff  corporation  had  acquired  the 
right  of  way  over  the  lands  between  Attalla  and  ''  Christo- 
pher's Cut,"  was  wholly  unnecessary.  The  defendant  was 
estopped  by  its  contract  of  purchase,  and  possession  there- 
under, from  raising  that  question.  We  deem  it  unnecessary  to 
notice   any   other   exception,  or  assignment   of   error,  as   we 
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believe  what  is  said  above  will  enable  the  Circuit   Court  to 
rule  correctly  on  another  trial. 
Reversed  and  remanded. 


Phoenix  Insurance  Co.  v.  Moog. 

Action  on  Policy  of  Marine  Insurance. 

1.  Pleading  over,  after  demurrer  sustained;  error  without  injury. — After 
judgment  on  denmrrer,  pleading  over  is  matter  of  right,  and  is  not  a 
waiver  of  the  privilege  of  assigning  the  judgment  on  demurrer  as  error 
in  the  appellate  court,  unless  the  party  has  had  the  benefit  of  the  de- 
murrer on  the  trial  of  other  etpiivalent  issues  (Code,  §  3007) ;  but, 
where  it  appears  that  the  defendant,  after  demurrers  sustained  to  his 
original  pleas,  had  the  full  benefit  of  the  same  defense  under  amende^ 
pleas,. the  ruling  on  the  demurrers,  if  erroneous,  is  error  without  injury. 

2.  Sufficiency  of  complaint;  negative  averments  of  ir^atters  of  defense. 
In  an  action  on  a  policj'  of  marine  insurance,  a  complaint  which  fully 
complies  with  all  the  requisites  of  the  prescrihed  form  given  in  the 
Code  (p.  704,  Form  No.  16),  is  sufiicient  on  demurrer,  and  it  is  not  ne- 
cessary that  it  should  negative  matters  of  defense. 

3.  Plea  of  fraud. — At  common  law,  it  was  necessary,  in  a  jdea  aver- 
ring fraud,  to  state  the  facts  constituting  the  supposed  fraud  ;  and  this 
rule  is  unchanged  by  the  statutory  provision  (Code,  §  2987),  that  "the 
plea  must  consist  of  a  succinct  statement  of  the  facts  relied  on." 

4.  Pleading  negligence. — (ieneral  averments  of  negligence,  whether 
in  a  complaint  or  a  plea,  are  not  sufficient,  unless  accompanied  with  a 
statement  of  the  facts  from  which  the  conclusion  of  negligence  follows. 

5.  Plea  of  fraudulent  representation  in  procuring  policy. — In  an  action 
on  a  policy  of  marine  insurance,  a  plea  which  avers  that,  "at  the  time 
said  policy  was  obtained  from  this  defendant,  it  ivas  fraudulently  repre- 
sented to  defendant  that  there  was  to  be  a  much  larger  quantity  of  goods 
placed  on  board  of  said  vessel  bj'  said  i)laintiffs,  for  said  voyage,  than 
was  shipped  upon  her  by  them  for  said  voyage,"  is  defective  on  de- 
murrer, because  it  does  not  allege  the  plaintiff's  agency  or  complicity  in 
the  fraudulent  representation. 

6.  Fraud  in  procuring  policy,  or  in  making  proof  of  loss. — A  policy 
of  insurance,  procured  by  a  fraudulent  misrejiresentation  or  conceal- 
ment of  a  material  fact,  affecting  the  risk  assumed,  is  void,  and  no  ac- 
tion will  lie  on  it;  but  a  fraudulent  over-estimate  of  the  plaintiff's  loss, 
in  making  proof  of  loss  to  the  insurer,  does  not  affect  the  validity  of 
the  policy,  nor  destroy  the  right  of  action  on  it,  unless  the  policy  con- 
tains an  express  provision  to  that  effect. 

7.  Fraud  in  withholding  part  of  insured  cargo. — Fraud  in  withhold- 
ing a  part  of  the  goods  insured  as  the  cargo  of  the  vessel,  while  it  might 
reduce  the  amount  of  the  plaintiff's  recovery,  would  not  vitiate  the 
poli(!y,  nor  destroy  his  right  of  action  on  it,  unless  perpetrated  with  his 
knowledge,  or  through  his  agency  or  connivance;  and,  therefore,  a 
plea  averring  such  fraud,  but  not  alleging  his  knowledge,  connivance, 
or  agency,  is  demurrable. 

8.  Barratry,  as  defense  to  action  on  policy. — A  plea  averring  that  the 
vessel  was  destroyed  Vjy  the  willful  act  of  the  master  in  setting  fire  to 
it,  with  the  design  of  defrauding  the  insurers,  "  for  the  benefit  or  ad- 
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vantage,  not  onlj'  of  liiniself,  but  also  of  tlie  plaintifls,"  the  owners  of 
the  insured  cargo,  is  fatally  defective  on  demurrer,  since  it  does  not 
show  that  the  act  was  not  barratrous. 

9.  Same. — When  the  master  of  a  vessel  is  the  sole  owner  of  it,  he 
can  not  commit  an  act  of  barratry  by  the  willful  destruction  of  the 
vessel ;  but,  when  he  is  only  a  part-owner,  he  may.  by  the  willful  de- 
struction of  the  vessel,  commit  a  barratrous  act  against  the  other  part- 
owners  of  the  vessel  or  cargo. 

10.  Acts,  admissions  and  declarations  of  co-conspirators,  as  evidence 
against  each  other. — When  two  or  more  persons  combine  or  associate 
together,  for  the  prosecution  of  some  fraudulent  or  illegal  purpose,  the 
acts  and  declarations  of  any  one  of  them,  made  in  furtherance  of  the 
common  purpose,  and  forming  a  part  of  the  res  gestir,  are  admissible  as 
evidence  against  the  others;  sccM«,as  to  subsequent  acts,  admissions,  or 
declarations. 

1 1 .  Same. — To  authorize  the  admission  of  such  acts  and  declarations, 
as  evidence  against  the  o<^her  conspirators,  a  proper  predicate  must  be 
first  laid  by  the  introduction  of  evidence  aliunde,  prima  facie  sufficient, 
in  the  opinion  of  the  presiding  judge,  to  establish  the  existence  of  such 
conspiracy ;  as  in  the  analogous  case  of  agency,  where  the  acts  or  de- 
clarations of  the  agent  are  offered  in  evidence  against  the  principal,  and 
are  only  received  when  the  fact  of  agency  has  l)een  first  prima  facie 
established. 

12.  Same ;  fraudulent  conspiracy  against  insurers. — In  an  action  on  a 
policy  of  insurance  on  the  cargo  of  a  vessel  which  was  wrecked  and 
burned,  one  of  the  defenses  being  that  the  insurance  was  fraudulently 
effected  on  a  fictitious  cargo,  some  of  the  barrels  insured  as  whiskey 
being  filled  only  with  water,  and  evidence  having  been  introduceti 
tending  to  establish  that  defense ;  a  witness  for  the  defense,  having 
found  some  of  the  barrels  filled  wjth  water,  which  bore  the  marks  of 
the  vessel,  went  to  plaintiff's  store,  and  talked  with  him  about  the  bar- 
rels ;  but  plaintiff  manifested  no  interest  in  the  matter,  until  informed 
that  the  barrels  were  filled  with  water,  whereupon  he  consulted  with 
his  partner,  and  went  out  of  the  stf)re,  asking  witness  to  await  his  re- 
turn ;  and  witness,  after  waiting  for  some  time,  went  to  another  store 
in  the  neigborhood,  telling  plaintift''s  clerk  where  he  was  going,  and 
was  soon  joined  there  by  plaintiff's  brother-in-law,  who  was  not  present 
at  said  conversation  between  the  witness  and  plaintiff,  and  who  at  once 
began  to  talk  with  witness  about  the  barrels.  Held,  that  these  facts 
were  sufficient,  prima  facie,  to  establish  a  conspiracy  between  the 
plaintiff  and  his  brother-in-law,  or  the  relation  of  principal  and  agent 
between  them,  and  to  render  competent  as  evidence  against  the  former 
the  proposition  of  the  latter,  in  the  ensuing  conversation  with  the  wit- 
ness, to  buy  the  barrels,  or  to  destroy  them. 

13.  Spoliation  of  evidence. — The  spoliation  of  evidence,  which  is  un- 
favorable to  a  party,  may  constitute  a  fraud,  just  as  much  as  the  man- 
ufacture of  evidence  that  is  favorable  to  him,  and  justifies  the  same 
presumptions  against  him. 

14.  Objection  to  question  and  answer. — When  si  question  is  pro- 
pounded to  a  witness  on  the  stand,  which  calls  for  evidence  prima  facie 
relevant  and  legal,  the  refusal  of  the  court  to  allow  it  is  an  error  which 
will  work  a  reversal,  although  the  answer,  or  proposed  answer  of  the 
witness,  is  not  stated ;  but,  wliere  the  question  is  so  general  and  indefi- 
nite that  the  answer  may  as  well  be  irrelevant  or  illegal  as  relevant  and 
legal,  counsel  must  state  the  substance  of  the  proposed  answer,  so  that 
the  court  may  see  its  materiality  and  legality,  else  error  and  injury  are 
not  shown. 

15.  Same. — When  objection  is  made  to  a  question,  which  is  only 
illegal  because  it  may  elicit  illegal  testimony,  and  the  answer  is  not  set 
out,  error  and  consequent  injury  can  not  be  imputed  to  the  allowance 


286  SUPREME   COURT  [Dec.  Term, 

[Phwnix  Insurance  Companj'  v.  Moog.] 

of  the  question,  since  the  answer  may  have  been  relevant,  and  even 
beneficial  to  the  party  objecting. 

16.  Re-calling  witness^ ;  what  is  revisable. — A  witness  may  be  re- 
called, and  re-examined  as  to  the  same  matters  concerning  which  he 
has  already  testified  ;  but  this  is  discretionary  witli  the  primary  court, 
and  its  allowance  or  refusal  is  not  revisable  on  error  or  a{)peal. 

17.  Relevancy  of  evidence  as  to  natv.re  and  value  of  insured  cargo. — The 
nature,  quality  and  value  of  the  insured  cargo  being  a  material  inquiry, 
where  the  insurer  contests  his  liability  on  the  ground  of  fraud  in  pro- 
curing the  insurance  on  a  fictitious  and  over-valued  cargo,  evidence  as 
to  the  contents  of  any  part  of  the  cargo  saved  from  the  wreck  is  rele- 
vant and  admissible. 

18.  Same .-^Tlw,  fact  that  a  party  of  men,  visiting  the  wreck  a  few 
days  after  it  was  run  aground,  and  breaking  open  the  boxes  of  goods 
which  composed  the  cargo,  threw  some  of  the  canned  goods  overboard, 
does  not  tend  to  prove  that  such  goods  were  worthless  ;  and  that  fact 
not  being  competent  evidence,  tlieir  declarations  accompanying  the  act 
are  not  admissible  as  evidence  for  any  purpose. 

19.  Impeaching  witness  by  former  deposition. — When  a  witness  is 
cross-examined  as  to  former  statements  made  by  him  in  a  deposition, 
with  a  view  to  impeaching  him,  and  it  is  shown  that  he  can  not  read, 
the  deposition  may  be  read  to  him,  or  the  parts  thereof  as  to  which  he 
is  interrogated. 

20.  Same. — In  impeaching  a  witness  by  proof  of  former  contra- 
dictory statements,  which  he  denies,  qualifies,  or  explains,  the  impeach- 
ing witness  may  be  asked  whether  he  did  not  use  the  particular  words 
imputed  to  him,  or  may  be  asked  generally  to  state  the  conversation  as 
it  occurred ;  and  if  tliere  is  any  material  or  substantial  discrepancy  be- 
tween the  statements  of  the  two  witnesses,  the  testimony  of  the  im- 
peaching witness  can  not  be  excluded. 

21.  Charge  as  to  construction  of  ivriting. — A  charge  which  refers  to 
the  jury  the  decision  of  a  legal  (piestion — as,  the  construction  of  a  char- 
ter-party, or  other  writing — is  properly  refused. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action,  was  brought  by  A.  &  B.  Moog,  merchants  in 
Mobile,  suing  as  partners,  against  the  Pho?nix  Insurance  Com- 
pany;  was  commenced  on  the  24th  April,  1882,  and  was 
founded  on  a  policy  of  insurance  for  $12,500,  which  they  had 
procured  from  the  defendant  on  a  cargo  of  merchandise 
shipped  by  them,  per  brig  Mary  Allerton,  from  Mobile  to 
Galveston. 

The  original  complaint  contained  two  counts,  in  substance 
as  follows:  (1.)  "Plaintiffs  claim  of  defendant  $12,500,  with 
interest  thereon  from,  to-wit,  March  25th,  1882,  the  value  of 
certain  goods  which  the  defendant,  on  the  30th  November, 
1881,  insured  against  loss  or  injury,  against  perils  of  the  seas, 
and  of  lire,  and  other  perils  in  said  policy  mentioned,  at  and 
from  the  port  of  Mobile,  Alabama,  to  the  port  of  Galveston, 
Texas,  on  board  the  hv\g  Mary  Alter  ton  ^  which  goods  were 
wholly  lost  by  the  burning  and  shipwreck  of  said  vessel  on 
lier  voyage,  of  which  defendant  has  had  notice."  (2.)  "Plain- 
tiffs claim  the  further  sura  of  $12,500,"  &c.,  "on  a  policy  of 
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insurance  issued  by  defendant  on  tlie  30tli  Novembei*,  1881, 
in  consideration  of  a  certain  premium  paid  to  defendant  by 
plaintiffs,  on  certain  merchandise,  the  property  of  plaintiffs ; 
by  which  policy  the  defendant  insured  the  plaintiff's  in  the  sum 
of  $12,500,  on  said  merchandise,  against  loss  or  injury  against 
perils  of  the  seas,  and  of  fire,  and  other  perils  in  said  policy 
mentioned,  at  and  from  the  port  of  Mobile,"  &c.,  "on  board 
the  brig  Mary  AUertfm.  /  in  case  of  loss,  such  loss  to  be  paid 
in  thirty  days  after  proof  of  loss,  and  proof  of  interest  in  said 
merchandise.  And  plaintiffs  aver,  that  said  vessel  was  partially 
burned,  and  was  shipwrecked  on  her  said  voyage,  and  that  by 
reason  thereof  said  merchandise  was  wholly  lost  and  destroyed  ; 
and  they  further  aver  that  said  merchandise,  at  the  time  of 
said  loss  and  destruction,  was  their  property,  and  that  they 
made  to  said  defendant  due  proof  of  such  loss,  and  of  their 
interest  in  the  said  merchandise,  on,  to-wit,  the  23d  February, 
1882;  and  they  further  aver  that,  on  their  part,  they  have 
complied  with  all  the  provisions  of  said  policy  of  insurance." 
The  defendant  demurred  to  each  count  of  the  complaint,  as- 
signing as  grounds  of  demurrer — 1st,  "that  said  count  does 
not  sufficiently  allege  or  show  that  the  alleged  loss  was  caused 
by  any  of  the  perils  alleged  to  have  been  insured  against  in 
said  alleged  policy  ;"  2d,  "it  does  not  sufficiently  allege  or  show 
that  said  alleged  loss  occurred  without  fault  on  the  part  of  said 
plaintiffs;"  3d,  "because  it  is  not  sufficiently  alleged  or  shown 
that  said  plaintiffs  on  their  part  complied  fully  with  all  the 
warranties  and  matters  incumbent  on  them  to  be  done  or  per- 
formed under  their  alleged  contract  of  insurance,"  The  court 
overruled  the  demurrers. 

Two  other  counts  were  afterwards  added  to  the  complaint 
by  amendment,  each  of  which  alleged  that  the  policy  insured 
against  "perils  of  the  seas,  men  of  war,  ffres,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  counter-mart,  re- 
prisals, takings  at  sea,  arrests,  restraints  and  detaiimients,  of  all 
kings,  princes,  or  people,  of  whatsoever  nature,  condition 
or  quality,  barratry  of  the  master  and  mariners,  and  all 
other  perils,  losses  or  misfortunes,  that  had  or  should  come  to 
the  hurt,  detriment  or  damage  of  the  said  merchandise;"  that 
the  merchandise  was  burned,  sunk  and  wholly  lost,  by  the 
burning  and  sinking  of  the  vessel  while  on  her  voyage,  and 
was  the  property  of  the  plaintiffs  at  the  time  of  the  loss;  that 
they  made  due  proof  of  their  loss  and  ownership,  as  required 
by  the  terms  of  the  policy ;  that  the  value  of  the  goods  lost 
was  more  than  $4:7,500,  and  that  they  had  procured  $35,000  of 
other  insurance  on  the  goods  before  obtaining  the  policy  sued 
on,  which  bound  the  defendant,  in  the  event  of  loss,  to  pay 
"only  so  much  thereof  as  the  amount  of  such  prior  insurance 
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might  be  deficient  towards  fully  covering  the  property  in- 
sured." The  defendant  demurred  to  each  of  these  additional 
counts,  assigning  the  following  as  grounds  of  demurrer  to  each  : 
1st,  "because  it  does  not  allege  that  the  goods,  claimed  to  have 
been  insured  by  the  defendant  on  the  said  brig,  were  loaded  on 
board  of  her  for  the  said  alleged  voyage ;  2d,  "it  does  not 
allege  that  the  goods,  which  are  alleged  to  have  been  insured 
to  the  extent  of  $47,000,  were  all  loaded  on  board  of  said  brig 
for  said  voyage;"  3d,  "it  does  not  sufficiently  allege  that  the 
alleged  loss  was  caused  by  risks  insured  against  in  the  said  pol- 
icy of  this  defendant;"  4th,  "it  does  not  sufficiently  allege 
that  the  alleged  loss  occurred  upon  the  voyage  for  which  the 
said  policy  of  this  defendant  is  alleged  to  have  been  given." 
The  court  overruled  the  demurrers. 

The  defendant  filed  eighteen  pleas  ;  of  which,  issue  was  joined 
on  the  Ist,  2d,  3d  and  6th,  and  demurrers  were  sustained  to  the 
others.  The  first  plea  was  the  general  issue ;  the  second  was 
a  general  denial  of  the  allegations  of  the  complaint ;  the  third 
alleged  that  "  the  loss  of  said  goods  was  not  occasioned  by  any 
of  the  perils  insured  against ; "  the  sixth,  that  "  the  said  vessel 
was  not  seaworthy  at  the  commencement  of  the  said  alleged 
risk ;"  and  the  others  were,  in  substance,  as  follows  : 

4.  The  loss  of  said  goods  "was  caused  by  the  misconduct 
of  the  master  of  the  brig  Mary  Allerton,  who  was  at  the  time 
a  part-owner,  or  interested  in  the  ownership  of  said  brig." 
The  demurrer  to  this  plea  was  sustained  on  these  grounds  :  1st, 
"  because  said  plea  does  not  state  the  nature  or  character  of  the 
alleged  misconduct  of  the  master  of  said  brig,  nor  the  facts 
constituting  the  same ;"  2d,  "  because  it  does  not  aver  such 
alleged  misconduct  to  hav^e  been  intentional  and  wrongful  in 
itself ;  "  3d,  "  because  it  does  not  allege  said  misconduct  to  have 
been  fraudulent ; "  4th,  "  because  it  does  not  aver  that  plaintiff 
procured,  participated  in,  or  consented  to  such  misconduct." 

5.  The  loss  of  said  goods  "  was  caused  by  the  fraudulent 
and  improper  conduct  of  the  master  or  crew  of  said  brig,  and 
such  as  was  not  insured  against  by  this  defendant."  The  de- 
murrer to  this  plea  was  sustained,  "  because  it  does  not  state  the 
nature  or  character  of  the  fraudulent  and  improper  conduct  of 
the  master  or  crew  of  said  vessel,  nor  the  facts  constituting  the 
same ;"  "because  it  does  not  aver  that  such  fraudulent  and  im- 
proper conduct  was  procured,  or  participated  in,  or  consented 
to  by  plaintiff ; "  and  "  because  it  does  not  aver  any  facts  which 
make  the  plaintiff  responsible  for  such  fraudulent  and  improper 
conduct." 

7.  The  policy  sued  on  "  was  procured  by  fraudulent  con- 
duct and  representation."  The  demurrer  to  this  plea  was  sus- 
tained, "  because  said  plea  does  not  aver  that  the  policy  sued 
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on  was  obtained  bj  the  fraudulent  conduct  and  representations 
of  the  plaintiffs,  or  of  any  one  for  whose  conduct  and  repre- 
sentations plaintiffs  are  responsible :"  and  "  because  it  does  not 
state  the  nature  or  character  of  the  alleged  fraudulent  conduct 
and  representations,  nor  the  facts  establishing  the  same  ;"  and 
"  because  it  does  not  aver  that  the  defendant  was  induced  by 
such  fraudulent  conduct  and  representations  to  issue  said 
policy ;"  and  "  because  it  does  not  state  facts  establishing  that 
such  fraudulent  conduct  and  representations  were  material  to 
the  risk  taken  by  defendant." 

8.  "  At  the  time  said  policy  was  obtained  from  defendant, 
it  was  fraudulently  represented  to  the  defendant,  or  its  agent, 
that  there  was  to  be  a  much  larger  quantity  of  goods  placed 
on  board  said  brig  by  plaintiffs,  for  said  voyage,  than  was 
shipped  upon  her  by  them  for  said  voyage."  The  demurrer 
to  this  plea  was  sustained  on  these  grounds :  "  because  it  does 
not  aver  that  the  representation  therein  alleged  was  made  by 
plaintiffs,  or  b}^  any  person  thereunto  authorized  by  them ;" 
"  because  it  does  not  state  facts  going  to  show  that  such  repre- 
sentation was  material  to  the  risk  taken  by  the  defendant ;"  and 
"  because  it  neither  denies  the  allegations  of  the  complaint,  nor 
confesses  and  avoids  the  same." 

9.  "  The  value,  quantity  and  character  of  the  goods  laden 
on  said  brig  for  said  voyage,  by  plaintiffs,  have  been  largely  and 
fraudulently  over-estimated  in  the  proofs  of  the  loss  furnished 
defendant."  The  demurrer  to  this  plea  was  sustained,  "  on  the 
ground  that  it  does  not  aver  that  the  fraud  therein  charged 
was  procured,  participated  in,  or  consented  to  by  the  said 
plaintiffs ;"  and  "  because  it  does  not  aver  that  there  is  any  pro- 
vision in  said  policy  for  an  avoidance  thereof  by  a  fraud nlent 
over-estimate  in  the  proofs  of  loss,  and  of  the  value,  quantity 
and  character  of  the  goods  insured." 

10.  "  The  goods  which  it  was  represented  to  defendant  by 
plaintiffs  were  to  be  loaded  on  said  vessel  for  said  voyage, 
were  not  in .  fact  loaded  on  said  vessel  for  said  voyage,  and 
it  was  not  intended  by  plaintiffs  that  they  should  be  at  the 
time  said  representations  were  made."  The  demurrer  to  this 
plea  was  sustained,  "  because  it  does  not  aver  that  the  plaintiffs' 
merchandise  was  not  insured  and  lost  as  averred  in  the  com- 
plaint," and  "because  it  does  not  state  facts  material  to  the 
risk  taken  by  defendant  in  issuing  the  policy  sued  on," 

11.  "  The  loss  of  said  goods,  if  it  occurred,  was  caused  by 
fraudulent  conduct  on  the  part  of  the  master  or  crew^  of  the 
said  vessel,  with  the  knowledge  or  consent  of  the  said  plain- 
tiffs." The  demurrer  to  this  plea  was  sustained,  on  the 
grounds  :  "  because  said  plea  does  not  aver  that  the  fraudulent 
conduct  on  the  part  of  the  master  or  crew  was  with  the  knowl- 
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edge  and  consent  of  said  plaintiffs;  because  the  fact  that  such 
fraudulent  conduct  was  with  the  knowledge  of  plaintiffs,  is  no 
defense  to  this  action ;  and  because  said  plea  does  not  state  the 
nature  or  character  of  such  fraudulent  conduct,  nor  the  facts 
constituting  the  same." 

12.  At  the  time  of  procuring  said  policy  of  insurance  from 
defendant,  "plaintiffs  wrongfully  and  improperly  concealed 
from  defendant  the  fact,  which  really  existed,  that  said  plain- 
tiffs were  procuring,  or  endeavoring  to  procure,  policies  of  in- 
surance on  the  cargo  of  said  vessel  amounting  in  the  aggregate 
to  $66,000,  or  thereabouts,  when  the  goods  laden,  or  to  be 
laden  on  board,  were  not  worth  near  that  amount,  and  this  was 
known  to  plaintiffs.  The  policies  obtained  by  plaintiffs  upon 
goods  alleged  to  be  on  said  brig  for  said  voyage  amounted  to 
$66,000,  or  thereabouts,  while  the  goods  laden  on  board  were 
not  worth  anywhere  in  the  neighboriiood  of  that  amount." 
The  demurrer  to  this  plea  was  sustained,  on  these  grounds: 
1st,  "because  said  plea  does  not  aver  that,  at  the  time  of  pro- 
curing the  policy  sued  on,  plaintiffs  had  procured  insurance 
upon  the  property  so  covered,  in  an  amount  exceeding,  with 
the  amount  of  said  policy,  the  value  of  such  property,  and  that 
such  over-valuation  was  fraudulently  made  by  plaintiffs,  and 
concealed  by  them  from  defendant;"  2d,  ''because  the  conceal- 
ment therein  charged  was  not  of  a  fact,  but  of  an  mtention 
merely;"  and,  3d,  "because  it  does  not  aver  that  plaintiffs  in- 
tentionally and  fraudulently  over-valued  the  property  insured 
by  the  policy  sued  on,  to  obtain  such  policy." 

13.  "Only  a  part  of  the  cargo  pretended  to  have  been 
shipped,  or  to  be  going  on  board  of  said  vessel,  for  said  voy- 
age, by  said  plaintiffs,  was  really  put  on  board  of  said  brig ; 
and  this  was  done  knowingly,  and  with  the  intent  to  defraud 
the  underwriters,  in  the  event  of  the  loss  of  the  vessel."  The 
demurrer  to  this  plea  was  sustained,  "because  it  does  not  aver 
that  the  fraud  therein  charged  was  committed  or  participated 
in  by  plaintiffs ;"  and  "because  it  does  not  aver  that  there  was 
not  merchandise  on  said  brig  of  the  value  of  $12,500,  and  in- 
sured and  lost  as  stated  in  the  complaint." 

14.  "There  was  fraud  in  the  loading  of  the  cargo  on  board 
of  said  vessel,  with  the  knowledge  and  consent  of  said  plain- 
tiffs, and  with  the  intent  on  their  part  to  defraud  the  insurers." 
The  demurrer  to  this  plea  was  sustained,  "because  the  same 
does  not  state  the  facts  constituting  the  fraud  therein  charged." 

15.  "After  the  alleged  loss  of  the  said  goods,  and  in  the 
presentation  of  the  proofs  of  the  alleged  loss  to  the  defendant, 
large  over-estimates  of  the  quantity  and  value  of  the  goods 
alleged  to  have  been  lost  by  said  plaintiffs  on  said  vessel  were 
knowingly   and   fraudulently   presented   to    this   defendant." 
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The  demurrer  to  this  plea  was  sustained,  "because  it  does  not 
state  that  the  fraud  therein  charged  was  comniitted  or  partici- 
pated in  by  plaintiffs,"  and  "because  it  does  not  aver  that  there 
is  any  provision  in  said  policy  for  an  avoidance  thereof  by  a 
known  and  fraudulent  over-estimate  of  the  quantity  and  value 
of  the  goods  alleged  to  have  been  lost." 

16.  "The  loss  of  the  said  goods  was  occasioned  by  the  fault 
of  the  assured  themselves."  The  demurrer  to  this  plea  was 
sustained,  "because  said  plea  does  not  state  the  facts  constitut- 
ing the  fault  therein  charged,"  and  "because  it  does  not  aver 
that  such  fault  was  committed  willfully,  or  fraudulently." 

17.  "The  loss  or  destruction  of  said  goods  was  caused  by 
the  wrongful  act  or  acts  of  the  master  or  crew  of  said  brig, 
and  not  without  fault  on  the  part  of  the  plaintiffs."  The  de- 
murrer to  this  plea  was  sustained,  on  these  grounds:  1st,  "be- 
cause said  plea  does  not  state  the  nature  or  character  of  the 
alleged  wrongful  act  or  acts  of  the  master  or  crew,  nor  the 
facts  constituting  the  same;"  2d,  "because  it  does  not  aver 
such  wrongful  act  or  acts  to  have  been  committed  fraudulently 
or  willfully;"  3d,  "because  it  does  not  aver  that  plaintiffs  pro- 
cured, participated  in,  or  consented  to  such  wrongful  act  or 
acts ;"  4th,  "because  it  does  not  aver  the  nature  or  character  of 
the  alleged  fault  of  plaintiffs,  nor  the  facts  constituting  the 
same ;"  5th,  "because  it  does  not  aver  such  fault  to  have  been 
committed  fraudulently  or  willfully." 

18.  "The  said  policy  of  insurance  was  made  subject  to  a 
warranty  by  the  assured  that  the  defendant  should  be  free  from 
any  claim  for  loss,  damage  or  expense,  arising  from  seizure, 
capture,  detention,  or  their  consequences,  or  the  consequerice 
of  any  hostile  act,  whether  lawful  or  unlawful,  of  any  govern- 
ment or  states,  or  by  unauthorized  or  lawless  persons  therein, 
or  otherwise ;  and  defendant  avers  that  the  loss  of  said  goods, 
if  any  occurred,  was  caused  by  the  act  or  acts  of  lawless  per- 
sons, for  which  this  defendant  is  not  responsible."  The  de- 
murrer to  this  plea  was  sustained,  on  these  grounds :  1st,  "  be- 
cause said  plea  does  not  state  the  nature  or  character  of  the 
alleged  act  or  acts  of  lawless  persons  causing  the  loss  sued 
for;"  2d,  "because  it  does  not  set  forth  any  facts  showing 
such  actor  acts  to  have  been  hostile;"  3d,  "  because  it  does 
not  state  the  names  of  such  lawless  persons,  or  otherwise  iden- 
tify them,  nor  state  that  the  same  are  unknown  to  said  de- 
fendant." 

After  the  amendment  of  the  complaint,  the  defendant  filed 
twelve  new  or  additional  pleas  "  to  each  and  every  count  of 
said  complaint  as  amended  ; "  and  issue  was  joined  on  all  of 
them,  except  the  first  and  second,  to  which  demurrers  were 
sustained,  and   which  were  as  follows:  (1.)  "^c^*o  wow,"  &c.j^ 
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"  because  it  says  the  loss  of  said  goods  was  not  caused  by  any 
of  the  perils  insured  against,  but  by  the  willful  misconduct  of 
the  master  of  said  brig  in  intentionally  setting  fire  to  said  brig, 
or  causing  fire  to  be  set  to  the  same,  with  the  intention  and  de- 
sign of  thereby  defrauding  the  underwriters,  for  the  benefit 
or  advantage,  not  only  of  himself,  but  also  of  the  said 
plaintiffs."  (2.)  "  The  loss  of  said  goods  was  not  caused  by 
any  of  the  perils  insured  against,  but  by  the  willful  misconduct 
of  the  master  of  said  brig  in  intentionally  setting  fire,  or  caus- 
ing fire  to  be  set  to  the  said  brig,  with  the  intention  and  design 
of  thereby  defrauding  the  underwriters;  and  defendant  avers 
that  the  said  master  of  said  brig  was,  at  the  time  of  its  being 
so  §et  fire  to,  a  part-owner  of  said  brig,  or  interested  in  the 
ownership  thereof." 

The  fourth  additional  plea,  on  which  issue  was  joined,  averred 
that  the  policy  sued  on  "  was  procured  by  the  false  and  fraudu- 
lent representation  of  plaintiffs  to  defendant's  agent  that  they 
were  going  to  ship  $50,000  or  $60,000  in  value,  or  thereabouts, 
of  goods  upon  said  vessel  for  said  voyage,  and  would  get  other 
insurance  on  said  goods  from  other  parties,  all  amounting  in 
the  aggregate  to  $60,000 ;  that  said  policy  was  issued  by  this 
defendant  upon  this  understanding  and  these  representations  ; " 
that  plaintiffs  did  procure  other  insurance  to  the  amount  of 
over  $50,000,  but  did  not  ship  goods  on  board  of  said  vessel  to 
the  amount  of  $60,000,  "and  did  not  intend  to  ship  any  such 
quantity  of  goods  on  said  vessel  when  they  made  such  repre- 
sentations, and  did  not  in  fact  ship  goods  of  any  kind  exceed- 
ing $20,000  in  value ;  and  defendant  avers  that  said  represent- 
ations were  material  to  the  said  risk,  and  that  they  were  fraud- 
ulently made  by  the  plaintiffs  to  defendant's  said  agent,  and 
with  the  intention  and  design  of  defrauding  this  defendant." 
The  fifth  additional  plea  alleged,  that  the  plaintiffs  fraudulently 
concealed  from  defendant,  at  the  time  they  procured  said 
policy,  the  fact  that  they  had  procured,  or  intended  to  procure 
from  other  parties,  insurance  aggregating  $60,000  on  goods 
shipped  or  to  be  shipped  on  said  vessel,  when  the  goods  actu- 
ally shipped  did  not  exceed  $20,000  in  value ;  that  it  was  part 
of  their  fraudulent  scheme  to  have  the  vessel  burnt  or  de- 
stroyed, and  then  collect  from  the  underwriters  the  full  amount 
of  all  the  policies ;  that  this  scheme  was  partly  carried  out,  by 
procuring  insurance  on  the  goods  to  the  amount  of  more  than 
$60,000,  when  their  value  was  not  more  than  $20,000,  and 
procuring  the  loss  and  destruction  of  the  vessel  and  cargo, 
and  that  the  suit  was  prosecuted  in  furtherance  of  this  fraudu- 
lent scheme.  The  other  additional  pleas  require  no  special 
notice. 
Vol.  Lxxvni. 
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On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  offered  in  evidence  the  policy  of  insurance  on  which 
the  action  was  founded,  and  the  charter-party  which  they  had 
procured  of  the  brig  Mary  Allerton,  for  a  voyage  from  Mobile 
to  Galveston,  in  December,  1881 ;  and  they  offered  evidence 
tending  to  show  that  the  cargo  shipped  by  them  on  said  vessel 
was  worth  between  .^59,000  and  $60,000,  and  also  tending  to 
show  the  loss  and  destruction  of  the  vessel  and  cargo  while  on 
the  voyage.  The  perils  insured  against  by  the  policy  were  "of 
the  seas,  men  of  war,  tires,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  mart  and  counter-mart,  reprisals,  taking  at 
sea,  arrests,  restraints,  and  detainments  of  all  kinds,  princes  or 
people,  of  whatever  nation,  condition  or  quality,  barratry  of 
the  master  and  marmers,  and  all  dther  perils,  detriment  or 
damage  of  the  said  goods  and  merchandise,  or  any  part 
thereof."  The  charter-party,  which  was  dated  November  28th, 
1881,  provided  for  the  "  freighting  and  chartering  of  the  whole 
of  said  vessel,  with  a  full  and  complete  cargo  of  assorted  mer- 
chandise," from  Mobile  to  Galveston,  and  further  stipulated 
that  "  no  goods  or  merchandise  shall  be  laden  on  board,  other- 
wise than  from  the  said  parties  of  the  second  part "  (plaintiffs), 
"  or  agent."  It  was  shown  that  the  loading  of  the  vessel  was 
completed  on  the  16th  December,  and  her  hatches  battened 
down  on  the  18th ;  that  she  started  on  her  voyage  that  night, 
and  proceeded  about  thirty  miles  down  the  bay,  where,  on  ac- 
count of  the  weather,  she  lay  to  until  the  morning  of  the  22d, 
when  she  resumed  her  voyage  ;  that  she  was  found,  about  mid- 
day, to  be  on  tire  in  the  hold,  and  was  immediately  turned 
about  to  return  to  Mobile ;  that  she  was  run  ashore  "  when 
three  or  four  miles  below  the  outer  bar  of  Mobile  Bay,  on  the 
eastern  side  of  the  channel,  in  an  eastwardly  direction  from 
the  light-house  on  Sand  Island,  where  she  burned  to  the  water's 
edge,  and  the  plaintiffs'  goods  on  board  were  lost  and  de- 
stroyed." Plaintiffs  also  introduced  evidence  showing  that 
they  had  leased  a  store  in  Galveston,  Texas,  for  one  year  from 
the  Ist  September,  1881,  and  had  formed  a  partnership  with 
one  Strauss  to  go  into  business  there  under  the  name  of  A.  & 
B.  Moog  &  Co.  "Plaintiffs  examined  one  Cleveland  as  a  wit- 
ness, who  was  their  book-keeper,  and  asked  him  whether  or 
not  he  knew  anything  of  a  box  of  stationery  being  ordered  by 
them,  before  said  vessel  sailed,  to  be  shipped  by  her  to  A.  &  B. 
Moog  &  Co.  at  Galveston.  The  defendant  objected  to  this 
question,  and  to  the  answer  thereto,  as  irrelevant,  unless  its 
relevancy  was  shown.  Plaintiffs  said,  in  reply,  that  they  ex- 
pected to  show  that  a  box,  then  in  the  court-room,  contained 
such  books  and  stationery,  and  that  it  came  from  the  wreck  of 
said  vessel.     The  defendant  still  objected  to  the  question  and 
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answer,  and  excepted  to  the  action  of  the  court  allowing  the 
same.  The  witness  stated,  in  reply  to  the  question,  that  he 
had  ordered  a  set  of  books,  &c.,  to  go  by  the  Allerton  for  said 
A.  &  B.  Moog  &  Co.,  and  that  the  box  in  the  court-room  con- 
tained those  books  and  that  stationery." 

The  defendant  introduced  evidence  tending  to  show  that  a 
barrel  of  turpentine  and  some  bales  of  hay,  which  nowhere 
appeared  in  the  invoice  or  bill  of  lading,  were  shipped  on 
board  of  the  vessel,  and  were  used  by  the  mate  in  setting  fire 
to  it ;  "  that  the  master  stood  by,  gave  directions  in  regard  to 
how  the  lire  was  to  be  set  to  her,  saw  it  done,  and  approved  of 
its  being  done ;  and  that  one  of  the  plaintiffs  was  frequently 
at  the  vessel,  and  down  in  her  hold,  during  the  loading  of  the 
cargo,  and  after  the  hay  liad  been  loaded  on  board.''  On  the 
other  hand,  "  there  was  evidence  on  the  part  of  the  plaintiffs, 
tending  to  show  that  the  hay  was  purchased  by  the  master  for 
his  own  account,  on  his  statement  that  he  intended  to  bring 
back  some  live-stock  from  Texas,  and  wanted  the  hay  to  feed 
them ;  and  that  he  was  allowed  by  plaintiffs  to  store  it  in  the 
hold,  on  condition  that  he  should  take  for  them  on  deck  some 
freight  that  could  not  be  put  in  the  hold."  The  defendant  in- 
troduced, also,  evidence  showing  the  large  amount  of  insurance 
which  the  plaintiffs  had  effected  on  the  cargo  of  the  vessel, 
which  purported  to  consist  of  whiskey,  brandy,  tobacco,  cigars, 
canned  goods,  &c. ;  and  proved  various  circumstances  tending 
to  show  that  the  cargo  was  fictitious  and  fraudulent;  as,  that 
some  of  the  barrels  washed  ashore  from  the  wreck,  which  pur- 
ported to  contain  whiskey,  were  filled  only  with  water ;  that 
some  of  the  boxes,  marked  as  containing  tobacco  or  cigars, 
were  empty,  and  others  filled  with  worthless  articles ;  that  the 
vessel  did  not  draw  as  much  as  she  would  if  fully  loaded  ;  that 
she  could  not,  by  cubic  measurement,  carry  as  much  as  the 
cargo  would  represent  in  size ;  that  plaintiffs  never,  at  any  one 
time,  had  more  than  $15,000  or  $20,000  worth  of  goods  in 
their  store,  and  never  paid  taxes  on  any  more,  &c.  In  this 
connection,  a  witness  for  the  defendant  testified,  that  he  went 
to  the  wreck  of  the  vessel,  on  the  23d  or  24th  December,  in  a 
boat  with  several  other  persons,  and  "  found  her  pretty  well 
filled  with  water;  that  he  tasted  the  contents  of  a  number  of 
bottles  taken  from  the  wreck,  marked  whiskey,  sherry,  ma- 
deira, etc.,  but  it  was  more  like  sweetened  water  than  anything 
else,  though  several  of  his  men  got  drunk  and  sick  from  the 
effect  of  drinking  the  things  they  got  from  the  wreck.  De- 
fendant then  asked  said  witness  about  the  canned  oysters  gotten 
from  the  wreck ;  to  which  he  replied,  that  his  men  said  they 
were  not  good,  and  threw  them  overboard  ;  that  he  thought 
none  of  them  were  used,  and  saw  some  of  them  opened, — how 
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many  he  could  not  say,  but  perhaps  not  more  than  one;  that 
he  saw  so»ne  of  them  thrown  overboard ;  that  some  of  the  men, 
who  were  going  to  open  and  eat  them,  threw  them  overboard 
after  opening  them.  Plaintiffs  objected  to  this  testimony  as 
hearsay — what  was  said  by  another  person  in  the  presence  of 
the  witness ;  which  objection  the  court  sustained,  and  defendant 
excepted." 

"The  defendant  introduced,  also,  evidence  showing  that  one 
Henry  Weil  was  a  brother-in-law  of  one  of  the  plaintiffs ;  that 
a  few  days  after  the  wreck  of  the  Mary  Allerton,  and  after  the 
prevalence  of  strong  winds  from  the  southward,  many  boxes 
and  fragments  of  boxes,  with  the  marks  of  fire  on  them,  and 
some  of  them  marked  A.  c&  B.  M.,  were  strewn  along  the 
eastern  shore  as  far  as  Point  Clear ;  that  a  number  of  barrels, 
in  good  order,  and  not  leaking,  were  also  found  along  the  shore, 
and  some  on  Dixie  Island,  Sand  Island,  and  Dauphin  Island, 
which,  when  opened,  were  found  to  contain  fresh  water ;  that 
several  whiskey  barrels  were  picked  up  on  the  shore  by  John 
Pierce,  two  of  which  were  found  to  contain  fresh  water ;  that 
said  Henry  Weil  purchased  these  two  barrels  from  Pierce,  for 
ten  dollars  apiece,  and  the  next  morning  these  two  barrels  ap- 
peared to  have  been  burnt  near  the  spot  where  they  were 
turned  over  to  said  Weil  ;  that  one  Barado  also  picked  up,  about 
the  same  time,  on  said  eastern  shore,  two  other  whiskey  bar- 
rels in  good  order,  which,  upon  being  opened,  were  found  to 
contain  fresh  water ;  and  that  thereupon  said  Weil  purchased 
said  barrels  from  Barado,  for  five  dollars,  and  took  possession 
of  them."  No  objection  was  made  to  any  part  of  this  evi- 
dence. "Defendant  introduced,  also,  one  Louis  Cook  as  a  wit- 
ness, who  testified  that,  soon  after  the  wreck  of  said  vessel, 
probably  about  the  10th  or  12th  January,  1882,  he  went  to 
plaintiffs'  store  in  Mobile,  and  had  a  conversation  with  said  B. 
Moog,  about  some  barrels  which  had  been  picked  up  on  the 
eastern  shore,  and  which  were  supposed  to  have  come  from  said 
vessel ;  that  said  Moog  at  first  said  they  had  no  interest  in  the 
barrels,  but,  when  witness  was  about  to  leave  the  store,  and 
mentioned  that  about  half  of  the  barrels  were  filled  with  water, 
said  Moog  thereupon  consulted  with  his  co-plaintiff,  and  then 
asked  witness  to  wait  an  hour  for  him  at  the  store,  and  went 
out ;  that  witness  waited  about  an  hour,  and  then  started  to 
leave,  whereupon  Lipman  Moog,  who  was  a  half-brother  of 
plaintiffs,  and  in  their  employment,  came  up,  and  asked  him 
to  wait  longer ;  that  witness  declined  to  do  this,  but  told  him 
he  was  going  to  O.  J.  Hood's  store,  a  short  distance  off  on  the 
same  square  ;  that  witness  then  left,  and  went  to  said  Hood's 
store,  and  while  there,  a  short  time  afterwards,  said  Henry 
Weil,  who  had  not  been  present  at  said  conversation  at  plain- 
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tiffs'  store,  came  to  the  door,  and  called  him  out.  Defendant 
then  proposed  to  ask  said  witness,  what,  if  anything,  then 
occurred  between  him  and  said  Weil,  in  regard  to  said  barrels. 
Plaintiffs  objected  to  this  question,  and  the  court  sustained  the 
objection  ;  to  which  ruling  defendant  excepted."  Defendant 
then  proposed  to  ask  said  witness  the  following  questions : 
"  Whether  or  not  said  Weil  came  to  him  after  seeing  said  Moog, 
and  said  anything  to  him  about  barrefe which  witness  had  been 
talking  to  Moog  about  ?"  "Whether  or  not  said  Weil  offered 
him  any  money  for  the  barrels  which  witness  had  been  talking 
about  to  Moog?"  "Whether  or  not  Weil,  at  that  time,  said 
anything  about  destroying  water-barrels  ?  and  if  he  did,  what 
he  said  V  "  Whether  or  not  said  Weil  went  over  to  Baldwin 
county  that  evening?"  "  Whether  or  not  he  saw  Weil  a  few 
days  afterwards,  on  his  return  from  Baldwin  county  ?  and  if 
yea,  what  Weil  said  about  his  trip  to  Baldwin  county  f  To 
each  of  these  questions  the  plaintiffs  objected,  and  the  court 
sustained  their  objections  ;  to  which  several  rulings  defendants 
reserved  exceptions. 

During  the  further  progress  of  the  trial,  the  defendant  again 
offered  to  introduce  said  Louis  Cook  as  a  witness,  and  to  prove 
by  him,  in  addition  to  the  facts  before  stated,  "  that  said  Weil, 
when  he  came  up,  commenced  talking  about  the  barrels  witness 
had  been  talking  about  to  said  B.  Moog,  and  wanted  to  know 
where  they  were ;  that  witness  would  not  tell  him,  unless  paid 
for  the  information,  and  said  he  must  have  ten  dollars  for  it; 
that  Weil  then  asked  him  to  wait  a  few  minutes,  until  he  came 
back,  and  left  him ;  that  Weil  then  left  him,  and  went  over  to 
plaintiffs'  store,  but  came  back  in  a  few  minutes,  and  said  that 
he  had  a  schooner  chartered  to  go  over  to  the  eastern  shore, 
and  asked  witness  to  go  with  him  and  show  him  where  the  bar- 
rels were,  and  said  he  should  have  plenty  to  eat  and  drink,  his 
expenees  paid,  and  ten  dollars  besides ;  that  Weil  further  said, 
that  he  did  not  care  about  barrels  with  whiskey  in  them,  but 
wanted  the  barrels  with  water  in  them,  to  destroy  them ;  that 
Weil  went  over  to  the  eastern  shore  on  the  same  day,  on  the 
steamboat  Annie^  and  witness  was  on  the  wharf  two  or  three 
days  afterwards,  and  saw  him  coming  back  on  her,  and  saw 
said  B.  Moog  on  the  wharf  at  the  same  time."  On  objection 
by  plaintiffs,  "  the  court  refused  to  allow  defendant  to  make 
said  proof  by  said  Cook ;"  and  defendant  excepted. 

One  Bishop,  a  witness  for  defendant,  had  testified  to  finding 
a  barrel  tilled  with  fresh  water  on  the  shore  a  few  days  after 
the  wreck  ;"  and  defendant  proposed  to  ask  him,  if  he  knew 
of  any  body  coming  into  his  neighborhood,  and  inquiring  for 
goods  which  had  come  from  the  wreck?  Plaintiffs  objected 
to  this,  unless  defendant  specified  the  person  or  persons  in- 
VoL.  Lxxvm. 
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quired  about ;  and  defendant  thereupon  asked,  if  said  Henry 
Weil,  or  his  brother  Samuel,  had  been  there  making  such  in- 
quiries. Plaintiffs  objected  to  this  question,  and  the  court 
sustained  the  objection  ;  to  which  defendant  excepted."  One 
Rivers,  another  witness  for  defendant,  had  testified  that  he 
picked  up  several  barrels  filled  with  fresh  water,  and  delivered 
them  to  a  man  who  came  there ;  "  but  he  did  not  know  who 
this  man  was,  except  from  his  own  statement.  Defendant 
then  proposed  to  ask  said  witness,  who  the  man  said  he  was  ( 
and  what,  if  anything,  he  did  with  the  barrels  ?"  The  court 
sustained  objections  to  each  of  these  questions,  "on  the  ground 
that  defendant  had  not  shown  any  connection  of  the  plaintiffs 
with  said  person  ;"  to  which  ruling  defendant  excepted.  B. 
Moog,  one  of  the  plaintiffs,  was  afterwards  introduced  as  a  wit- 
ness for  them,  and  testified  that  said  Weil  was  not  authorized 
by  them  to  hunt  up  and  destroy  barrels  from  the  M^reck ;  and 
this  evidence  was  admitted  by  the  court,  against  the  objection 
and  exception  of  the  defendant. 

One  Debby  Campbell,  another  witness  for  defendant,  who 
lived  on  the  eastern  shore  near  Rivers,  testified  that,  a  few 
days  after  Christmas,  1881,  she  and  her  husband  picked  up  on 
the  shore  "  some  packages  of  goods,  and  among  them  a  whis- 
key barrel,  and  that  then  a  man,  whom  she  knew  to  be  Henry 
Weil,  came  after  her  to  get  this  barrel."  On  cross-examination 
of  this  witness,  "plaintiffs'  counsel  asked  her,  if  her  deposi- 
tion in  this  case  had  not  been  taken  at  a  certain  time  and 
place^  and  if  she  had  not  then  said  she  saw  a  whole  box  of 
soap;  to  which  she  replied,  yes.  Defendant's  counsel  insisted 
that  the  witness  be  shown  her  deposition.  The  court  allowed 
the  question  to  be  asked,  and  defendant  excepted.  Plaintiffs' 
counsel  then  read  to  the  witness,  from  her  deposition,  her 
answer  in  which  she  made  such  statement,  and  asked  her  if 
she  had  not  said  that ;  to  which  she  answered,  that  she  had 
said  it.  Plaintiffs'  counsel  then  handed  her  the  deposition,  and 
asked  if  she  could  read  it ;  and  she  said  she  could  not." 

The  defendant  requested  the  following  charge  to  the  jury  : 
"  If  the  jury  find  that  the  plamtiffs,  by  the  charter-party,  had 
obtained  the  control  of  the  vessel,  and  the  right  to  load  her 
with  merchandise  on  the  insured  voyage,  they  are  responsible 
for  all  the  goods  that  are  shown  to  have  been  laden  on  her ; 
and  if  there  is  found  on  the  vessel,  laden  in  its  hold,  articles  of 
a  character  not  consistent  with  the  general  character  of  the 
cargo,  but  fitted  to  aid  in  the  destruction  of  the  vessel,  it 
furnishes  a  fact  which  the  jury  must  consider  upon  the  issues  in 
this  cause  ;  and  the  jury  must  take  such  fact  so  proven,  in  con- 
nection with  other  facts  and  circumstances  that  have  been 
proven  in  the  case,  and  therefrom  they  are  warranted,  if  their 
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judgment  so  approve,  to  determine  wliether  there  be  or  not  any 
cotnbination  or  understanding  beween  plaintiffs  and  other  par- 
ties for  the  destruction  of  the  vessel."  The  court  refused  this 
charge,  and  the  defendant  excepted. 

There  are  forty-one  assignments  of  error,  embracing  all  the 
rulings  of  the  court,  adverse  to  the  defendant,  on  the  pleadings 
and  evidence,  and  in  the  matter  of  charges  given  and  refused. 

D.  C.  Anderson,  and  Hamiltons,  for  appellant,  submitted 
printed  arguments,  in  which  they  elaborately  argued  all  the 
points  presented  by  the  assignments  of  error,  and  cited  the 
following  authorities :  (1.)  As  to  the  sufficiency  of  the  corii- 
plainU  2  Saund.  PI.  &  Ev.,  part  1,  p.  223. 

(2.)  As  to  the  sufficiency  of  the  several  pleas  averring 
/mw^,  Enierigon,  290,  302;  1  Chitty's  PI.  613,  mar.;  2  Ih. 
414;  2  Arnould  on  Insurance,  1307,  note;  62  Ala.  500; 
1  Arnould.  487,  495  ;  I  Story,  C.  C.  57,  62 ;  1  Snmner,  C.  C. 
451;  3  Kent,  283;  22  Pick.  203;  Form  No.  14,  p.  703,  Code 
of  Alabama ;  1  Wash.  C.  C.  93 ;  13  Mees.  &  W.  655 ;  1  Par- 
sons, Mar.  Ins.  532 ;  6  Ell.  &  Bl.  608. 

(3.)     On  the  question  of  harratry,  1  Parsons,  Mar.  Ins.  566 ; 

4  T.  R.  37;  Cowper,  155;  19  Pick.  37;  12  Cush.  365;  2 
Wash.  C.  C.  66 ;  1  T.  R.  329-30 ;  Emerigon,  347-8 ;  2  Arn. 
Ins.  772,  768,  832;  8  Cranch,  39,  50;  1  Phil.  Ins.  §1082; 
3  Caines'  Rep.  1 ;  1  Johns.  229 ;  11  Mart.  N.  S.  630. 

(4.)  As  to  the  evidence  of  frauds  8  Porter,  72 ;  12  Ala.  80  ; 
25  Ala.  174;  30  Ala.  436,  505  ;  23  Ala.  69  ;  23  How.  172; 
61  Ala.  280;  63  Ala.  561,  567  ;  59  Ala.  205. 

(5.)  As  to  the  evidence  of  Gonspiraoy^  and  admissibility  of 
acts  and  declarations  of  one  conspirator  or  accomplice  as  evi- 
dence against  the  others,  4  East,  164,  171 :  6  T.  R.  528 ;  26 
Ala.  47 ;  7  Wall.  132,  138  ;  7  Cowen,  445 ;  6  Mass.  75  ;  4 
Wend.  261  ;  2  Day,  205  ;  2  Whart.  Ev.  §  1205  ;  4  Watts,  359  ; 
7  Watts,  307  ;  74  Penn.  St.  115  ;  3  Greenl.  Ev.  §  93  ;  7  Ala. 
700,  458  ;  1  Ala.  83  ;  1  Md.  455,  474 ;  28  Ala.  677  ;  1  Stra. 
144  ;  65  Ala.  542  ;  Archb.  Cr.  PI.  676 ;  2  Peters,  365  ;  43  N. 
H.  13  ;  2  Paige,  482,  488  ;  1  Rawle,  458  ;  13  Penn.  St.  359  ; 
56  Illinois,  218,  254 ;  75  Illinois,  309  ;  3  Whart.  Amer.  Cr. 
Law,  §§  2351-53. 

(6.)  As  to  the  declaraiions  of  the  persons  throwing  the 
canned   goods   overboard,  1    Greenl.  Ev.  §  108  ;  5  T.  R.  512  ; 

5  Greenl.  R.  266  ;  1  Mete.  242  ;  3  Mete.  199  ;  21  Maine,  362 ; 
3  Conn.  250 ;  9  Paige,  611  ;  8  N.  II.  40  ;  8  Wall.  397-409. 

J.  L.  &  G.  L.  SMrrH,  and  R.  H.  Clarke,  contra,  also  sub- 
mitted printed  arguments,  in  which  they  cited  the  following 
authorities:      (1.)     On    the   pleadings,    Code    of    Alabama, 
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§§  2979,  2987,  p.  704 ;  Life  his.  Co.  v.  Bledsoe,  52  Ala.  538, 
546 ;  Herring  v.  Skaggs,  73  Ala.  446 ;  Giles  v.  Williams, 
3  Ala.  316  ;  Clay  v.  Dennis,  3  Ala.  375  ;  Hardy  v.  Br.  Bank, 
15  Ala.  722;  Flewellen  v.  Crane,  58  Ala.  627  ;  Day  v.  Huck- 
ahee,  60  Ala.  425  ;  9  Co.  110;  1  Tyr.&  Gr.  87  ;  M.  &  R.  720  ; 
2  Chitty's  PI.  414,  16th  Amer.  ed.;  2  Arnould's  Ins.  1295, 
1307,  note;  11  Peters,  213  ;  1  II.  &  C.  454;  1  Parsons,  Mar. 
Ins.  534,  note ;  Street  v.  Kelly,  59  Ala.  355 ;  Wood  on  Fire 
Insurance,  §  429;  46  Indiana,  315;  5  Cranch,  100;  5  liar.  & 
John.  138 ;  Foster  v.  Na^ner,  73  Ala.  595. 

(2.)  On  the  question  of  harratry,  1  Phill.  Ins.  §§  1062, 1065  ; 
Abbott  on  Shipping,  183-4,  mar.,  and  note  2 ;  Jones  v.  Nich- 
olson, 10  Excheq.  28;  2  Selw.  976;  12  Gush.  360;  2  Parsons, 
Mar.  Law,  243,  note  4 ;  1  Parsons,  Mar.  Ins.  566,  571,  note  4 ; 
Bell's  Principles  ( Law  of  Scotland  ),  188. 

(3.)  On  question  of  conspiracy,  McAnally  v.  The  State  ,74 
Ala.  9 ;  Broioning  v.  The  State.  30  Miss.  656 ;  1  Greenl.  Ev. 
§  111;  Wharton's  Grim.  Law,  261-2;  2  Bro.  &  Bing.  302; 
Owens  V.  The  StaU,  74  Ala.  401 . 

(4.)  Other  rulings  on  evidence.  Railway  Co.  v.  Kolh  (& 
Hardaway,  73  Ala.  405  ;  Alexander  v.  Alexander,  71  Ala. 
295  ;  Allen  v.  The  State,  73  Ala.  73  ;  Burns  v.  The  StaU,  49 
Ala.  373 ;  Gayle  v.  Bishop,  14  Ala.  556  ;  1  Whart.  Ev.  §§ 
552,  554,  561-2,  566,  574;  61  Ala.  252;  Fail  <&  Miles  v. 
Mc Arthur,  31  Ala.  26  ;  Tompkins  v.  Reynolds,  17  Ala.  109  ; 
Sylvester  v.  The  State,  71  Ala.  25 ;  1  Brick.  Digest,  781,  §§ 
118,  120. 

SOMERVILLE,  J. — There  are  some  important  questions 
raised  by  the  pleadings  in  this  cause,  which  we  proceed  first 
to  consider,  before  undertaking  the  examination  of  those  sug- 
gested by  the  bill  of  exceptions. 

1.  It  is  provided  by  statute  in  this  State,  that  the  party 
against  whom  a  judgment  on  demurrer  is  rendered  may  plead 
over  as  a  matter  of  right,  without  waiving  his  privilege  of 
assigning  the  judgment  on  demurrer  as  error  in  the  appellate 
court,  "  unless  he  has  subsequently  had  the  benefit  secured  by 
the  demurrer  upon  the  trial  of  other  equivalent  issues." . 
Code,  1876,  §  3007.  Where  it  appears,  therefore,  that  a 
defendant  has  gotten,  under  his  amended  pleas,  the  full  benefit 
of  any  defense  which  he  could  also  have  obtained  under  his 
original  pleas,  to  which  the  court  has  sustained  a  demurrer, 
the  ruling  of  the  court,  if  erroneous,  is  error  without  injury, 
because  the  defendant  has  suffered  no  prejudice  by  it.  This 
principle  becomes  important  in  the  progress  of  the  views 
which  we  shall  see  fit  to  take  of  some  of  the  rulings  of  the 
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Circuit  Court  on  the  plaintiflfs'  demurrers  to  the  defendant's 
pleas. 

2.  The  present  action  is  one  on  a  policy  of  insurance,  in 
which  the  plaintiffs  sue  for  the  value  of  certain  goods  alleged 
to  have  been  lost  on  board  of  the  brig  Mary  Allerton,  while 
sailing  between  the  ports  of  Mobile,  Alabama,  and  Galveston, 
Texas.  The  Code  prescribes  a  form  of  complaint  for  suits  of 
this  nature,  which  is  found  on  page  704,  among  the  schedule 
of  forms  of  pleadings  in  civil  proceedings. — Code,  1876, 
§  3009,  p.  704,  Form  ]^o.  16.  The  most  casual  observation 
will  show,  that  the  several  counts  of  the  complaint  in  the 
present  cause  comply  fully  with  every  requisite  of  this  form, 
some  of  them  being  more  detailed  in  their  statements  than  the 
statutory  form  requires.  It  is  manifest,  therefore,  that  the 
demurrers  to  the  complaint  were  properly  overruled,  the  sup- 
posed defects  suggested  being  mere  matters  of  defense  to  the 
action. 

3.  Many  of  the  defendant's  pleas  set  up  the  defense  of  the 
fraudulent  conduct  of  the  master  and  the  crew  of  the  vessel, 
and  the  fraud  of  the  plaintiffs  in  procuring  the  policy,  and  in 
loading  the  cargo.  The  fifth  plea,  for  example,  makes  the 
general  averment,  that  "  the  loss  of  said  goods  was  caused  by 
the  fraudulent  and  improper  conduct  of  the  master  or  crew  of 
said  brig,  and  such  as  was  not  insured  against  by  said  defend- 
ant ;"  and  the  seventh  plea  alleges,  that  '•  the  policy  which  the 
plaintiffs  obtained  from  the  defendant  was  procured  hy  fraud- 
ulent conduct  and  representations."  So,  the  averment  of  the 
fourteenth  is,  that  "  there  was  fraud  in  the  loading  of  the 
cargo,"  without  any  statement  of  the  facts  constituting  such 
fraud.  The  court  sustained  demurrers  to  these  pleas,  and  sev- 
eral others  of  like  character :  and  these  rulings  of  the  court 
are  assigned  as  error  by  the  appellant,  among  many  others. 
The  question  raised  is,  whether,  under  our  present  system  of 
pleadings  as  established  by  the  Code,  a  defendant  in  a  court  of 
law  can  plead  fraud,  or  other  analogous  defense  in  the  nature 
of  fraud,  by  general  averment,  without  a  statement  of  the 
facts  constituting -the  fraud.  There  can  be,  in  our  opinion, 
no  doubt  as  to  what  the  rule  of  the  common  law  was  on  this 
subject.  A  plea,  under  that  system,  according  to  the  better 
view,  was  required  to  state  the  facts  which  constituted  the 
alleged  fraud,  or  it  was  deemed  demurrable.  This  was  decided 
in  Giles  v.  Williams,,  3  Ala.  316,  where  the  form  found  in 
Chitty,  which  is  cited  as  authority  by  appellant's  counsel,  was 
expressly  repudiated,  as  unsupported  by  authority  ;  the  court 
there  holding  a  plea  insufficient,  which  averred  that  the  bond 
sued  on  "  was  obtained  by  fraud,  covin  and  misrepresentation  " 
on  the  part  of  the  plaintiff.     This  ruling  waa  followed  in  Clay 
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V.  Dennis,  3  Ala.  375,  wliere  a  plea,  which  alleged  that  the 
note  sued  on  was  given  for  certain  property,  the  sale  of  which 
was  fraudulently  made  by  the  plaintift"  to  the  defendant, 
was  held  insufficient;  Ormond,  J.,  observing,  that  "a  plea 
alleging  fraud  niust  state  the  facts  which  constitute  the  fraud." 
To  the  same  effect  is  McKeagg  v.  CoUehan,  13  Ala.  828, 
where  this  court  held  a  plea  to  be  bad,  which  alleged  that  a 
certain  receipt,  executed  in  satisfaction  of  a  judgment  in  de- 
fendant's favor,  was  "  obtained  by  fraud  in  the  sale  of  a  horse" 
to  him  by  the  plaintiff.  The  vice  of  the  plea  was  held  to  be 
in  the  statement  of  a  legal  conclusion,  "  without  setting  out 
the  facts  from  which  such  conclusion  arises."  We  are  not 
aware  of  any  case  where  the  doctrine  of  these  decisions  has 
been  departed  from,  either  before  or  since  the  inauguration  of 
our  present  system  of  Code  pleadings.  The  statute  now  de- 
clares, that  "the  plea  must  consist  of  a  succinct  statement  of 
the  facts  relied  on,  in  bar  or  abatement  of  the  suit,  and  no 
objection  can  be  taken  thereto,  if  the  facts  are  so  stated  that  a 
material  issue  can  be  taken  thereon." — Code,  1876,  §  2987. 
In  Meadows  v.  Meadows,  73  Ala.  356,  358,  we  said  :  "  Facts, 
and  not  mere>  inferences,  arguments  and  deductions,  are  re- 
quired to  be  alleged  in  pleadings  under  the  Code,  as  well  as  at 
common  law,  although  the  strictness  of  the  ancient  rule  has 
been  greatly  relaxed."  And  again  in  Quarles  v.  Campbell, 
72  Ala.  64,  the  following  language  was  used  in  the  discussion 
of  this  subject.  Of  course,  all  pleadings,  which  conform  sub- 
stantially to  ihe  forms  prescribed  by  the  Code,  would  be  suffi- 
cient; and  there  are  cases  where  the  averments  of  conclusions, 
in  the  nature  of  mixed  questions  of  law  and  fact,  have  been 
sustained  by  analogy."  We  find  no  form  of  plea  in  our  pres- 
ent Code,  which,  upon  any  principle  of  analogy,  will  justify 
a  plea  of  fraud,  which  omits  to  state  any  matter  of  fact  consti- 
tuting such  fraud.  As  said  in  Flewellen  v.  Crane,  58  Ala. 
627,  629, — an  observation  holding  good  since  as  well  as  prior 
to  the  Code  :  "  Fraud  is  a  conclusion  of  law  from  facts  stated 
and  proved.  When  it  is  pleaded,  at  law,  or  in  equity,  the 
facts  out  of  w4iich  it  is  supposed  to  arise  must  be  stated  ;  a 
mere  general  averment,  without  such  facts,  is  not  sufficient. 
The  court  can  not,  on  such  averment,  pronounce  judgment." 
The  same  in  substance  is  reiterated  in  Pickett  v.  Pij^kin, 
64  Ala.  520,  523. 

4.  Precisely  the  same  principle  applies  to  averments  of  neg- 
ligence, whether  urged  by  way  of  defense,  or  in  maintenance  of 
an  action.  It  is  not  sufficient  to  aver  mere  conclusions  of 
law — the  facts  must  be  averred  from  which  the  conclusion  of 
negligence  is  deducible. — City  Council  of  Montgomery  v.  Gil- 
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'me)\  33  Ala.  116,  130;  Mobile  c&  Montgomery  Railway  Co.  v. 
Crenshaio^  65  Ala.  566. 

Under  tills  principle,  the  plaintiffs'  demurrers  were  properly 
sustained  to  pleas  numbered  as  follows — the  fourth,  fifth, 
seventh,  eleventh,  fourteenth,  sixteenth  and  seventeenth.  We 
need  not  discuss  other  grounds,  upon  which  the  demurrers  to 
these  pleas  may  have  been  correctly  sustained. 

5.  The  eighth  plea  was  plainly  defective,  in  failing  to  show 
the  complicity  of  the  plaintiffs,  in  any  manner,  with  the  alleged 
fraudulent  misrepresentation,  Nmi  constat,  it  may  not  have 
been  made  by  a  perfect  stranger. 

6.  If  a  policy  of  insurance  is  procured  to  be  issued  by  fraud- 
ulent tnisrepresentation  or  concealment  of  a  material  fact 
affecting  the  risk  assumed,  the  contract  will,  of  course,  be  void, 
and  no  action  will  lie  on  the  policy.  But  a  fraudulent  over- 
estimate of  the  plaintiffs'  loss,  in  making  the  proof  of  loss  re- 
quired by  the  insurer,  will  not  operate  to  forfeit  his  rights  un- 
der the  policy,  unless  the  instrument  itself  stipulates  for  such 
forfeiture.  The  same  rule  applies  here,  as  in  suits  on  other 
contracts.  The  perjury,  or  other  fraud  of  the  plaintiff,  subse- 
quent to  the  contract,  does  not  operate  retrospectively  to  vitiate 
its  original  validity.  He  may,  notwithstanding,  recover  such 
damages  as  he  may  show  himself  entitled  to  by  satisfactory 
proof.  In  view  of  this  principle,  the  ninth  and  fifteenth  pleas 
of  defendant,  filed  to  the  original  complaint,  were  defective,  in 
failing  to  aver  that  there  was  a  stipulation  in  the  policy,  pro- 
viding for  a  forfeiture  in  the  event  of  the  assured  making  a 
fraudulent  over-estimate  of  value  in  his  proof  of  loss. 

The  defendant  had  the  full  benefit  of  the  fact  set  up  in  the 
tenth  of  the  original  pleas,  under  the  fourth  amended  plea ; 
and,  waiving  other  objections  urged,  he  has  suffered  no  injury 
of  which  he  can  complain. — Code,  1876,  §  3007;  Williams  v. 
/vey,  37  Ala.  242.  And  so,  we  decline  to  consider  the  twelfth 
original  plea,  because  the  full  benefit  of  it  was  obtained  under 
the  fifth  amended  plea;"  and  the  eighteenth  also,  because  the 
defense  presented  by  it,  if  available  at  all,  was  necessarily 
covered  by  the  more  general  averments  of  the  third  plea,  upon 
which  issues  were  joined  by  the  plaintiffs,  and  under  which 
evidence  was  introduced  raising  the  same  questions  of  law  and 
fact. 

7.  The  fraudulent  withholding,  or  conversion  of  a  part  of  the 
cargo  alleged  to  have  been  shipped,  without  the  agency  or  con- 
nivance of  the  plaintiffs,  would  be  no  defense  to  the  present 
action,  but  would  only  be  effective  to  diminish  the  amount  of 
the  recovery  pro  tanto.  The  demurrer  to  the  thirteenth  plea 
was  properly  sustained,  because  of  its  failure  to  allege  such 
agency  or  connivance. 
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8.  The  question  of  chief  importance  raised  by  the  rulings  on 
demurrer  to  tlie  amended  pleas,  is  one  relating  to  harratry.  It 
is  averred  in  the  first  plea,  that  the  loss  of  the  goods  insured 
by  defendant  was  caused  by  the  willful  misconduct  of  the 
master  of  the  vessel  in  setting  fire  to  it,  with  the  design  of 
"defrauding  the  underwriters,  for  the  benefit  or  advantage, 
not  only  of  himself,  but  also  of  the  plaintiffs."  The  second 
plea  avers  substantially  the  same  thing,  with  the  further  allega- 
tion, that  the  master  was,  at  the  time  of  his  alleged  criminal 
conduct,  a  part-owner  of  the  vessel. 

We  have  no  difficulty  on  the  point  presented  by  the  first 
plea,  to  which,  we  think,  the  plaintiffs'  demurrer  was  properly 
sustained ;  the  rule  being  settled,  that  an  act  of  the  master,  or 
of  his  marines,  if  one  of  fraudulent  misconduct,  may  be  har- 
ratry, as  said  by  Mr.  Addison,  although  it  was  done  by  them 
with  no  view  of  benefiting  themselves,  "  but  of  securing  some 
advantage  for  the  ship-owners."— 3  Add.  Contr.  (Amer.  Ed.), 
§  1168,  p.  226,  and  cases  cited,  note  (a).  On  the  same  princi- 
ple, a  motive  to  benefit  the  owners  of  the  cargo  would  not 
change  the  nature  of  the  act,  unless  the  misconduct  of  the  bar- 
rators was  perpetrated  with  the  consent  or  connivance  of  the 
assured.  It  was  said  in  Brown  v.  Union  Ins.  Co.  (5  Day,  1; 
s.  c,  5  Amer.  Rep.  123),  that  if  the  alleged  barratrous  act  was 
unlawful,  "a  pretended  intention  of  benefit  to  the  plaintiffs 
will  1)6  unavailing,"  and  that  *'  the  decided  cases  put  this  ques- 
tion beyond  all  doubt."  See,  also,  Parsons  Mer.  Law,  448 ; 
Wiggins  v.  Amor-y.,  7  Amer.  Dec.  175. 

9.  A  question  of  more  difficulty  is  that  raised  by  the  second 
plea.  Can  the  master  of  a  vessel,  who  is  also  a  part-ow7ier, 
commit  the  act  of  harratry  by  making  way  with  such  vessel  in 
fraud  of  the  other  owners  ? 

' £a?'rat7y  mRy  he  properly  defined  as  "any  illegal,  fraudu- 
lent, or  knavish  conduct  of  the  master  or  mariners  of  a  ship,  by 
which  the  freighters  or  owner  are  injured." — 1  Rapalje  & 
Lawrence's,  Law  Diet.,  p.  116  ;  1  Bouv.  Law  Diet.,  232  ;  1 
Phil,  on  Ins.,  §  1062.  It  has  sometimes  been  said  to  be 
synonymous  with  the  terms  "  villainy,  knavery,  cheat,  malver- 
sation, trick,  device,  deceit  or  fraud  "  of  the  master  or  mariners. 
Bood  V.  Neshit  (2  Dall.  137),  1  Amer.  Dec.  265,  267.  It  covers 
cases  of  injury  to  the  shippers  of  the  cargo,  as  well  as  the 
owners  of  the  vessel  {Cook  v.  Commercial  Ins.  Co.,  11  John. 
40) ;  and  has  often  been  adjudged  to  include  losses  by  theft 
and  embezzlement  committed  by  the  master  or  crew. — Ameri- 
can Ins.  Co.  V.  Br-yan,  37  Amer.  Dec.  278,  and  note,  p.  285. 
And  while  it  is  immaterial  that  the  master  may  have  had  in 
view  the  benefit  of  the  owner,  rather  than  his  own,  it  may  be  con- 
sidered there  can  be  no  case  of  harratry  without  the  element  of 
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fraud  or  criminal  conduct  of  the  master  or  the  mariners.  In 
Wiggins  v.  Amiory^  7  Amer.  Dec.  175  (s.  c,  14  Mass.  1), 
Chief-Justice  Parker  said,  that  it  might  be  taken  as  the  settled 
law  of  England,  that  fraud  or  criminality  is  essential  to  ha/r- 
ratry.  And  such  now  seems  the  settled  rule  also  in  this 
country. — Hood  v.  Nesbit^  1  Amer.  Dec.  265,  supra. 

It  is  thus  manifest,  that  the  act  of  barratry  can  be  ^com- 
mitted by  no  other  person  except  the  master  or  mariners,  and 
against  no  one  except  the  owner  of  the  ship,  or  the  freighters, 
who  are  deemed  owners  jpro  hac  vice.  When  the  master, 
therefore,  is  also  the  soU  owner,  it  is  everywhere  conceded  that 
he  can  not  commit  an  act  of  barratry  against  himself. — Smith's 
Mer.  Law,  345  ;  Ross  v.  Haunter,  4  T.  R.  33.  The  obvious  rea- 
son upon  which  this  rule  is  based  seems  to  be,  that  one  can  not 
commit  a  fraud,  or  other  like  unlawful  act,  upon  or  against 
himself.  Upon  no  sound  principle,  therefore,  can  it  be  made 
to  embrace  the  case  of  a  mere  part-owner,  who  very  clearly 
can  conmiit  a  fraud,  cheat,  or  other  illegal  act  of  knavery,  upon 
the  property  rights  of  his  co-owners.  The  statement,  however, 
is  found  in  some  of  the  old  text-writers,  that  the  master,  if  he 
be  a  part-owner,  can  not  commit  barratry,  any  more  than  if  he 
were  a  sole  owner. — 2  Arn.  on  Ins.  837 ;  1  Phil,  on  Ins.,  § 
1082.  The  case  of  Wilson  v.  General  Ins.  Co.,  12  Cush.  360, 
decided  by  the  Supreme  Court  of  Massachusetts,  in  the  year 

1853,  and  holding  to  this  view,  was  based  confessedly  on  these 
old  authorities ;  but  it  was  admitted  by  Chief-Justice  Shaw, 
that  the  adjudged  cases  confined  the  principle  exclusively  to 
sole  owners.  That  learned  judge,  as  he  states  in  his  opinion, 
was  "not  aware  of  any  decided  case  directly  in  point,"  nor  did 
he  cite  any,  either  American  or  English.  The  well  considered 
case  of  Jones  v.  NicJiolson,  10  Exch.  28  (26  Eng.  L.  &  Eq. 
542),  decided  by  the  English  Court  of  Exchequer  in  the  year 

1854,  had  not  then  been  promulgated.  It  was  there  held,  that 
a  master,  who  is  part-owner,  may  commit  barratry  against  the 
other  part-owners  ;  and  this,  in  our  opinion,  announces  the 
proper  rule — one  which  has  been  followed  since  in  both  Eng- 
land and  Scotland,  and  is  approved  by  the  best  of  modern  text- 
writers  in  England  and  America.  In  Jones  v.  Nicholson,  supra, 
it  was  said  by  Pollock,  C.  B.  :  "  Some  expressions  of  modern 
authors  to  the  contrary  have  been  cited  ;  but  they  are,  in  truth, 
no  authority  whatever,  since  the  doctrine  laid  down  is  not  sup- 
ported by  any  decided  case.  A  master  who  is  sole  owner  can 
not  commit  barratry,  because  he  can  not  commit  a  fraud 
against  himself ;  but  there  is  no  reason  why  the  fact  of  a  mas- 
ter being  a  part-owner  should  prevent  the  other  part-owners 
from  insuring  their  interest  in  the  ship,  or  the  freighters  from 
insuring  their  goods.     If  a  master,  being  part-owner,  in  fraud 
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of  the  other  owners,  makes  away  with  the  ship,  that,  in  my 
opinion,  is  harratry.  The  whole  principle  on  which  the  doc- 
trine rests  supports  that  view."  Alderson,  B.,  said  he  was  of 
the  same  opinion ;  adding,  that  "  if  the  master,  being  himself 
a  part-owner,  commits  the  harratry,  that  is  equally  a  fraud 
upon  the  other  part-owners.  Whenever  it  is  a  fraudulent  act 
on  the  part  of  the  master,  it  is  harratry  ^  but  it  can  not  be  a 
fraudulent  act  when  he  is  sole  owner."  Platt,  B.,  said  :  "  Be- 
cause the  master  happens  to  be  a  part-owner,  how  can  it  be 
said  that  the  harratry  committed  by  him  is  not  a  fraud  against 
the  other  owners,  who  have  separate  shares  in  the  vessel  ? " 

The  doctrine  of  this  case  is  indorsed  by  Mr.  Addison,  in  his 
learned  treatise  on  Contracts,  in  which,  discussing  the  laws  .of 
marine  insurance,  he  observes  as  follows:  "A  master  who  is 
a  sole  owner  can  not  commit  harratry,  because  he  can  not  com- 
mit a  fraud  against  himself;  but,  if  a  master,  being  also  part- 
owner,  makes  way  with  the  ship  in  fraud  of  the  other  owners, 
that  is  harratry P  In  support  of  this  view  he  cites  Jones  v. 
Nicholson.,  supra;  3  Add.  Contr.  (Amer.  Ed.)  §  1168,  p.  227. 
Mr.  Parsons,  in  his  work  on  Marine  Insurance,  published  in 
1868,  inclines  to  the  same  view,  thus  abandoning  the  opposite 
opinion  expressed  by  him  many  years  previous  in  his  treatise 
on  Mercantile  Law. — 1  Parsons'  Marine  Ins.  571 ;  2  Parsons' 
Mer.  Law,  243,  note  4 ;  Parsons'  Mer.  Law,  449. 

As  we  have  said,  the  doctrine  settled  in  Jones  v.  Nicholson, 
supra,  is,  in  our  judgment,  correct,  and  we  adopt  it  as  better 
consisting  with  reason,  as  well  as  being  better  supported  by 
modern  authority. 

We  proceed  next  to  discuss  the  rulings  of  the  court  on  the 
points  raised  in  the  bill  of  exceptions. 

10.  The  question  which  has  been  argued  most  elaborately 
by  appellant's  counsel,  both  at  the  bar  and  in  their  briefs,  is 
that  involving  the  precise  state  of  facts  which  will  authorize 
the  declarations  and  admissions  of  co-conspirators  to  be  re- 
ceived in  evidence  against  each  other,  and  the  inquiry  as  to 
what  extent  the  conspiracy  itself  must  first  be  proved  aliunde. 
This  argument  has  been  directed  chiefly  to  certain  acts  and  de- 
clarations of  one  Henry  Weil,  an  alleged  co-conspirator  with 
the  plaintiffs  in  the  matter  of  fraud  charged  against  them, 
which  acts  and  declarations  were  proposed  to  be  proved  by  the 
witness  Louis  Cook,  but  were  excluded  by  the  court. 

The  law  undoubtedly  is,  that  where  two  or  more  persons 
combine  or  associate  together  for  the  prosecution  of  some 
fraudulent  or  illegal  purpose,  any  act  or  declaration  made  by 
one  of  them,  in  furtherance  of  the  common  object,  and  forming 
a  part  of  the  res  gestcB,  may  be  given  in  evidence  against  the 
others.  A  just  and  well-settled  distinction  is  thus  preserved, 
20 
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between  admissions  made  in  furtherance  of  a  conspiracy,  and 
admissions  made  after  its  close.  One  is  coincident  with,  and 
explanatory  of  a  progressing  transaction,  while  the  other  is 
narrative  only  of  a  past  transaction. — 2  Whart.  Ev.  §  1206. 

11.  To  authorize  such  declarations  or  admissions  to  l)e  re- 
ceived, however,  so  as  to  affect  co  conspirators,  it  is  clear  that 
certain  proof  mnst  first  be  made  aliunde^  in  establishment  of 
the  conspiracy  itself.  Nothing  is  more  certain  than  the  propo- 
sition, that  the  conspiracy  can  not  be  proved  merely  by  the  de- 
clarations. The  rule  is  precisely  analogous  to  that  governing 
the  admissions  and  declarations  of  agents,  when  offered  in  evi- 
dence against  the  principal.  They  can  be  received  only  when 
the  agency  itself  is  prima  facie  established  ;  for,  as  said  by 
Mr.  Wharton,  *'  to  permit  the  proving  of  the  agency  by  proving 
the  declarations  of  the  agent,  would  be  assuming,  without 
proof,  that  which  is  a  pre-requisite  to  the  admissibility  of  the 
declarations."— 2  Whart.  Ev.  §  1183 ;  Street  v.  The  State,  43 
Ala.  1. 

The  extent  to  which  the  conspiracy,  must  first  be  proved, 
was  considered  by  us  in  McAnally's  Case,  74  Ala.  9,  16,  which, 
in  our  opinion,  states  the  correct  rule.  It  was  there  said,  that 
in  order  "  to  allow  such  testimony  to  go  to  the  jury,  a  founda- 
tion must  be  laid  by  proof  sufficient,  in  the  opinion  of  the 
judge  presiding,  to  establish,-  prima  facie,  the  existence  of 
such  conspiracy."  As  expressed  by  an  accurate  author,  in  a 
recent  treatise  on  the  Law  of  Evidence,  such  declarations  can 
not  be  received,  "  until  the  judge  is  satisfied  that,  apart  from 
them,  there  are  prima  facie  grounds  for  believing  in  the  ex- 
istence of  the  conspiracy  to  which  they  relate." — Stephens' 
Dig.  Ev.,  Art.  4,  p.  8.  In  other  words,  if  the  evidence  already 
offered  aliunde  in  proof  of  the  conspiracy,  or  tending  to  prove 
it,  is  sufficient,  in  the  opinion  of  the  presiding  judge,  to  au- 
thorize the  jury  to  find  in  favor  of  the  fact  of  its  existence, 
this  makes  out  a  prima  facie  case,  and  lets  in  the  declarations 
made  by  any  co-conspirator. during  the  pendency  of  the  enter- 
prise, and  in  furtherance  of  its  objects. — Ormshy  v.  The  People, 
53  N.  Y.  472 ;  1  Greenl.  Ev.  §  111. 

12.  In  view  of  these  principles,  we  are  of  opinion,  after 
much  deliberation  on  the  subject,  that  the  evidence  sought  to 
be  elicited  from  the  witness  Louis  Cook,  taken  in  connection 
with  the  other  facts  in  proof,  was  sufficient  to  establish  a  pri- 
ma facie  case  of  conspiracy  between  Henry  Weil  and  the 
plaintiffs,  and  that  the  questions  propounded  were  of  such  a 
character  as  that  the  exclusion  of  them  by  the  court  was  error. 
One  of  the  defenses  to  this  action  is  a  fraudulent  conspiracy 
on  the  part  of  the  plaintiffs  to  cheat  the  defendant  by  shipping 
a  fictitious   cargo,    comparatively   worthless    in    value,    upon 
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which,  by  false  representations,  they  had  procured  an  over- 
insurance  largely  exaggerated.  The  evidence  tended  to  es- 
tablisli  the  truth  of  this  defense,  and  to  show,  among  other 
alleged  frauds,  that  the  plaintiffs  had  filled  a  large  number  of 
barrels  with  river  water,  and  insured  them  as  whisky,  or  other 
spirituous  liquors.  The  witness  Cook  went  to  the  plaintiffs' 
store,  and  there  had  a  conversation  with  B.  Moog,  one  of  the 
plaintiffs,  about  some  of  the  barrels  which  were  picked  up  on 
the  eastern  shore  of  Mobile  Bay,  and  were  supposed  to  have 
come  from  the  wreck  of  the  Mary  Allerton — the  vessel  in 
which  plaintiffs'  goods  were  insured,  and  which  had  been 
wrecked  a  few  weeks  before.  Moog  appeared  to  manifest  no 
interest  in  the  matter,  until  he  was  informed  that  some  of  these 
barrels  were  filled  with  water,  whereupon  he  consulted  veith 
his  co-plaintiff,  and  then,  asking  the  witness  to  wait  at  the 
store  for  him,  left  the  store,  and  went  out.  The  witness  Cook 
waited  about  an  hour,  and,  discovering  that  Moog  did  not  re- 
turn, he  went  over  to  the  store  of  one  Hood,  near  by,  stating, 
at  the  time,  to  one  Lipman  Moog,  an  employee  of  plaintiffs, 
where  he  was  going.  Very  soon,  one  Henry  Weil,  shown  to 
be  a  brother-in-law  of  the  plaintiffs,  and  ivho  v^as  notjrresent  at 
the  previous  conversation  between  Cook  and  Moog  about  the 
barrels,  went  over  to  Hood's  store,  and  called  Cook  out.  ■  It  was 
proposed  here  to  show  that  Weil  proceeded  to  discuss  with 
Cook  the  matter  of  these  harrels,  concerning  which  he  had  been 
so  recently  talking  to  Moog,  and  to  inquire  whether  he  offered 
money  for  the  barrels,  or  said  anything  about  destroying  such 
barrels.  The  question  is,  Was  ^ e\\  prima  facie  the  agent  of 
Moog  in  this  matter,  and  was  he  acting  under  his  authority  '. 
How,  it  may  be  asked,  did  Weil  know  where  the  witness  Cook 
was,  and  M^hat  interest  did  he  have  in  negotiating  for  these 
barrels?  And  above  all,  from  whom,  save  from  Moog  alone, 
could  he  have  ascertained  any  thing  about  Cook's  connection 
with,  or  knowledge  of  these  barrels  ?  He  was  not  present  at 
the  interview  between  Cook  and  Moog  at  the  store,  and  must 
have  been  informed  as  to  this  matter  by  some  one.  If  Weil, 
after  ascertaining  Cook's  whereabouts  with  such  facility,  did  in 
fact  take  up  the  same  conversation  that  was  progressing  with 
Moog,  and  which  the  latter  had  invited  an  opportunity  to  re- 
open, and  did  offer  to  buy,  or  propose  to  destroy  these  articles, 
which  might  justly  be  regarded  as  tokens  of  criminating  evi- 
dence, these  facts,  in  our  opinion,  would  authorize  a  jury  to 
conclude  that  Weil  was  the  agent  of  Moog,  sent  to  see  Cook 
in  furtherance  of  his  principal's  interests,  and  that  he  was, 
therefore,  prima  facie  a  co-conspirator,  doing  an  act  in  ob- 
vious promotion  of  the  alleged  scheme  of  the  plaintiffs  to  de- 
fraud the   insurance   company.     The  spoliation   of   evidence, 
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damaging  to  a  litigant's  cause,  may  constitute  just  as  much  of 
a  fraud,  as  the  manufacture  of  evidence  that  is  favorable 
to  it. 

14.  The  exclusion  of  the  several  questions  propounded  by 
the  defendant  to  the  witness  Cook  was  clearly  erroneous.  The 
true  rule  on  this  subject  is  as  follows  :  If  a  question  is  pro- 
pounded to  a  witness  on  the  stand,  the  answer  to  which  is 
prima  facie  relevant  and  legal  testimony,  and  the  court  refuses 
to  allow  the  witness  to  answer,  this  is  error,  for  which  a  rever- 
sal will  lie;  for  the  reason,  that  "the  injury  to  the  party  con- 
sists in  the  refusal  of  the  court  to  permit  the  answer  to  be 
given,  and  he  can  do  nothing  more  to  prove  the  wrong  done 
him  than  to  show  that  he  has  asked  a  legal  question,  the  an- 
swer to  which,  by  the  action  of  the  court,  was  denied  him." 
Nailor  v.  Williams,  8  Wall.  107.  Where  no  answer  is  given 
by  the  witness,  as  in  this  case,  this  does  not  repel  the  presump- 
tion of  injury,  provided  the  question  itself  is  sufficiently  defi- 
nite to  indicate  the  nature  of  the  answer  sought  to  be  elicited, 
and  such  answer  is  prima  facie  relevant,  material,  and  other- 
wise legal. — Roberts  v.  The  State,  68  Ala.  515.  In  such  a 
case,  it  would  add  little  or  nothing  to  the  enlightenment  of  the 
court,  for  the  counsel  to  state  what  is  proposed  to  be  proved 
by  the  question,  because  this  is  shown  by  the  question  itself, 
so  far  as  to  justify  the  admissibility  of  the  answer. 

It  is  only  when  the  question  is  so  general  in  its  nature,  that 
the  answer  sought  to  be  elicited  may  as  well  be  prima  facie 
irrelevant  and  illegal  testimony,  as  relevant  aad  legal,  that  the 
exclusion  of  the  question,  and  the  refusal  of  the  court  to  allow 
the  witness  to  answer  it,  will  be  regarded  as  free  from  error. 
It  is  reasonable,  in  this  class  of  cases,  to  require  the  counsel  to 
inform  the  court  what  is  proposed  to  be  proved,  so  that  the 
court  may  see  that  he  seeks  to  elicit  testimony  which  is  proper 
to  be  admitted,  and  not  that  which  is  improper. — Allen  v. 
The  State,  73  Ala.  23.  If  this  is  not  done,  it  may  be  inferred 
by  the  court  that,  in  view  of  the  broad  and  comprehensive  na- 
ture of  the  interrogatory,  the  answer  of  the  witness  might  have 
been  illegal,  irrelevant,  or  even  beneficial  to  the  party.  There 
should  be  no  such  presumption,  however,  in  the  first  case,  be- 
cause the  question  is  sufficiently  narrow  to  preclude  it,  and  the 
party  has  the  legal  right  to  examine  the  witness  as  to  all  rele- 
vant and  legal  matters  within  his  knowledge.  When  the  court 
denies  this  right — and  refuses  to  permit  its  exercise — there  is 
manifest  error;  and  error  imports  the  presumption  of  injury, 
unless  it  is  clearly  repelled.  The  adjudged  cases  in  this  State 
can  all  be  harmonized,  in  our  opinion,  with  this  principle, 
although  some  expressions  may  be  found  which  seem  suscep- 
tible of  a  contrary  construction. — Burns  v.  The  State,  49  Ala. 
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370.     However  this  may  be,  the  rule  above  announced  is,  in 
our  opinion,  the  correct  one. 

15.  There  is  another  class  of  cases,  where  a  question  is  ille- 
gal only  because  it  may  elicit  improper  testimony,  and  the 
court  permits  it  to  be  answered  against  the  objection  of  the 
other  party.  Unless  the  answer  itself  is  disclosed  by  the  bill 
of  exceptions,  no  error  can  be  imputed  to  the  court,  because 
the  answer  may  have  been  both  relevant  and  beneficial  to  the 
objecting  party. — Nailor  v.  Williams^  8  "Wall.  107 ;  East  Tenn. 
Railroad  Co.  v.  Bayliss,  74  Ala.  150;  Eagle  <&  Phomnix 
Man.  Co.  v.  Gibson^  62  Ala.  369.  So,  when  an  objection  to  a 
question  is  overruled  by  the  court,  and  the  record  fails  to  show 
what  answer  the  witness  made,  if  any,  it  has  been  held  that  the 
ruling  of  the  primary  court  is  not  reviewable  on  appeal. 
Hughes  v.  The  State.  75  Ala.  31 ;  Jackson  v.  Clapton,  QQ 
Ala.  29. 

We  need  make  no  special  application  of  these  principles  to 
the  assignments  of  error  based  on  the  action  of  the  court  in 
excluding  the  questions  propounded  to  the  witnesses  Bishop 
and  Rivers,  as  upon  a  new  trial  the  questions  can  be  readily 
framed  so  as  to  be  brought  within  the  rule. 

16.  In  what  we  have  said  above,  as  to  certain  questions  pro- 
posed to  the  witness  Louis  Cook,  we  have  propenly  confined 
our  observations  to  the  first  examination  of  this  witness,  as 
disclosed  in  the  record.  When,  however,  it  was  attempted  to 
introduce  him  upon  the  stand  a  second  time,  another  well- 
settled  rule  applied,  which  has  received  the  sanction,  not  only 
of  this  court,  but  generally  of  the  courts  everywhere.  This 
rule  is,  that,  while  a  witness  may  be  introduced  on  the  stand 
a  second  time,  and  re-examined  as  to  matters  concerning  which 
he  has  been  alrea^dy  interrogated,  this  is  a  matter  of  practice 
within  the  control  of  the  trial  court ;  and  being  entirely  dis- 
cretionary, its  refusal  or  allowance  is  not  reviewable  by  this 
comt.—Hohhs  v.  The  State,  75  Ala.  1  ;  Bell  v.  The  State,  74 
Ala.  420  ;  Gayle  v.  Bishop,  14  Ala.  552  ;  State  v.  Marler, 
2  Ala.  43 ;  1  Whart.  Ev.  §  574.  It  is  a  fundamental  princi- 
ple, that  where  "  any  matter  is  left  to  the  discretion  of  one 
judge,  his  discretion  is  not  subject  to  be  reversed  or  revised 
by  another." — 1  Greenl.  Ev.  §  431.  The  action  of  the  circuit 
judge,  therefore,  in  declining  to  allow  the  witness  Cook  to  be 
introduced  upon  the  stand  a  second  time  during  the  progress 
of  the  trial,  and  re-examined  as  to  precisely  the  same  subject- 
matters,  was  the  exercise  of  a  mere  discretion,  not  subject  to 
our  review  on  appeal  to  this  court. 

17.  We  see  no  objection  to  the  testimony  elicited  by  the 
plaintiffs  from  the  witness  Cleveland,  as  to  the  box  of  station- 
ery alleged  to  have  been  shipped  on  the  vessel  as  a  part  of  her 
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insured  cargo.  This  box  was  not  only  shown  to  have  consti- 
tuted a  part  of  sucli  cargo,  the  nature  and  vahie  of  which  was 
an  important  subject  of  inquiry,  but  was  recovered  from  the 
wreck,  and  was  at  the  time  of  the  trial  in  the  possession  of  the 
plaintiffs. 

18.  The  court,  in  our  opinion,  committed  no  error  in  ex- 
cluding the  evidence  as  to  the  canned  oysters  gotten  from  the 
wreck  of  the  vessel.  We  can  not  perceive  the  relevancy  of  the 
fact  that  the  party  of  men  who  visited  the  wreck  threw  some 
of  these  goods  over-board.  In  itself,  the  circumstance  had  no 
tendency  to  prove  the  quality  of  the  goods ;  and  the  act  being 
itiadmissible,  the  accompanying  declaration  explanatory  of  it 
ujustbe  excluded  as  mere  hearsay. 

19.  As  it  was  made  to  appear  that  the  witness  Debby  Camp- 
bell was  unable  to  read  her  deposition,  when  handed  to  her  during 
her  cross-examination  by  plaintiffs'  counsel,  there  ca?i  be  no 
error  in  the  course  adopted  of  permitting  to  be  read  to  her  the 
})ortion  of  this  testimony  in  reference  to  which  it  was  proposed 
to  interrogate. —  Wells  v.  The  State,  74  Ala.  21 ;  1  Greenl.  Ev. 
§§  463,  465 ;  1  Whart.  Ev.  §§  555-6,  562. 

20.  The  mode  of  examination  adopted  in  the  attempt  to  im- 
peach the  witness  Gayle,  which  was  to  show  his  contradictory 
stateraents^made  in  presence  of  the  witness  King,  seems  to  us  to 
be  free  from  all  objection.  The  proper  predicate  having  been 
first  laid,  by  asking  Gayle  whether  he  had  not,  at  a  time  and 
place  specified,  made  certain  statements  to  King, and  this  being 
denied  by  him,  or  else  explained  in  a  certain  manner,  it  was 
competent  to  impeach  him  by  proof  of  other  statements  con- 
tradictory, or  differing  in  any  material  phase  of  signification. 
It  is  proper  practice,  in  such  cases,  either  to  ask  the  impeach- 
ing witness  as  to  the  particular  words  sought  to  be  imputed  to 
the  witness  whose  veracity  is  assailed,  or  else  to  adopt  the  more 
liberal  mode  of  asking  him  to  state  the  true  conversation  be- 
tween the  parties  as  it  may  really  have  occurred.  In  the  pres- 
ent instance,  we  think  the  two  statements  proved  were  suffi- 
ciently co:^^'"idictoi'y  to  justify  the  refusal  of  the  court  to  ex- 
clude them  from  the  jury. 

We  have  examined  the  other  assignments  of  error  based  on 
the  admissions  of  evidence,  and,  in  our  opinion,  they  are  not 
well  taken, 

21.  The  charge  requested  by  the  defendant  was  obnoxious  to 
several  objections,  which  rendered  its  refusal  free  from  error. 
It  submitted  to  the  jury  the'  construction  of  the  charter-party, 
which  was  a  question  exclusively  for  the  determination  of  the 
court,  and  not  of  the  jury.  And  it,  moreover,  authorized  the 
jury  to  impute  to  this  contract  a  meaning  which  was  clearly 
erroneous. 
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The  judgment  of  the  Circuit  Court  must,  however,  be  re- 
versed for  the  errors  to  which  we  have  above  alluded,  which  is 
accordingly  done,  and  the  cause  is  remanded  for  a  new  trial. 


Renfro  Bros,  v,  Goetter,  W^eil  &  Co. 

£iU  in  Equity  for  Fm^eclosure  of  Mortgage^   Petition  and 
Cross- Bill  to  set  aside  for  Fraud. 

1.  Petition;  when  proper. — A  petition,  ordinarily,  is  a  proper  i)ro- 
ceeding  by  a  party  to  a  pending  suit,  for  some  order  or  direction 
therein,  touching  the  matter  in  controversy,  or  preliminary  to  the 
preparation  of  the  cause. 

2.  Same;  when  inappropriate. — A  petition  is  inappropriate,  when  a 
stranger  to  the  suit  desires  to  present  new  claims,  and  raise  new  issues, 
not  involved  in  the  original  cause,  though  concerning  the  same  subject- 
matter.  Whatever  may  be  his  claim,  he  can  not  intervene  by  petition, 
for  the  purpose  of  defeating  the  entire  suit,  and  reaping  the  proceeds  of 
.property  brought  into  court  by  a  bill,  after  its  dismissal  on  his  defense. 

3.  Party  defendant;  can  not  be  made  on  his  oivn  application. — In  the 
absence  of  a  statute  or  rule,  a  court  of  equity  can  not,  on  the  application 
of  a  stranger,  make  him  a  party  defendant  to  a  pending  suit,  without 
the  consent  of  the  complainant,  for  the  purpose  of  allowing  such  party 
to  litigate  with  complainant  his  right  or  title  to  any  relief  whatever.  A 
party  can  not  be  made  a  defendant  on  his  own  application. 

4.  Parties  defendant;  proper  practice  as  to. — Generally,  a  complainant 
piay  elect  with  whom  he  will  litigate,  under  the  rules  governing  proper 
and  necessary  parties.  But  whenever,  during  the  progress  of  the 
cause,  it  is  made  known  to  the  court  that  an  absent  person  is  a  neces- 
sary party,  in  order  that  an  efTective  decree  may  be  rendered,  or  that  a 
decree  cannot  be  rendered  without  affecting  the  rights  of  such  person, 
it  is  competent  for  the  court  to  order  that  the  complainant  amend  so  as 
to  make  him  a  party,  and,  refusing,  to  dismiss  the  bill ;  but  the  court 
can  not  make  a  party,  without  action  taken  by  the  complainant. 

5.  Stranger  to  suit;  how  must  present  his  claim  as  to  subject-matter  in 
litigation. — When  a  person,  not  a  party  to  a  pending  suit,  between  whom 
and  the  complainant  there  is  no  privity,  but  who  has  a  claim  or  lien  on 
the  projierty , — a  new  and  independent  claim, — or  who  is  interested  in  the 
subject-matter  of  the  suit,  desires,  for  his  own  protection,  to  present  his 
claims,  and  raise  new  issues,  he  must  do  so  by  formal  bill,  containing 
appropriate  allegations — an  original  bill  in  the  nature  of  a  cross-bill,  or 
of  a  supplemental  bill,  as  the  case  may  authorize. 

6.  Mortgage;  when  fraudulent  as  against  creditors. — 'When  mortgagors 
are  allowed  to  retain  possession  of  property,  until  the  law-day,  with  an 
implied  power  of  sale,  the  mortgage  tending  to  effectually  shield  the 
property  for  the  joint  benefit  of  mortgagor  and  mortgagee,  it  is  fraud- 
ulent as  against  creditors. 

7.  Cross-bill;  by  whom  Med. — A  cross-bill  can  be  filed  only  by 
a  party  to  the  suit,  and  when  the  right  to  file  the  cross-bill  is  founded 
on  an  invalid  order,  it  must  fall  with  the  order ;  it  can  not  be  the  basis 
of  relief,  nor  be  treated  as  an  original  bill  in  the  nature  of  a  cross-bill. 
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Appeal  from  the  Chancery  Court  of  Lee. 
Heard  before  the  Hon.  I^.  S.  Graham. 

J.  M.  Chilton,  and  Geo.  P.  Harrison,  Jr.,  for  appellants. 
The  purpose  of  the  original  bill  was  to  foreclose  a  mortgage, 
and  Crumley  Brothers  were  the  only  defendants.  The  object  of 
the  petition  is  to  defeat  the  entire  proceedings,  on  the  assertion 
of  their  invalidity,  and  to  have  the  frnits  of  the  illegal  pro- 
ceedings accounted  for  to  the  petitioners.  The  general  rule 
requiring  all  parties  interested  to  be  made  parties  to  the  suit 
is  confined  to  the  interest  involved  in  the  issue,  and  which  will 
be  necessarily  affected  by  the  decree. — 1  Dan.  Ch.  Prac.  190, 
note  5,  and  authorities  there  cited ;  Story's  Eq.  Plead.  §  72. 
Can  any  good  reason  be  given,  why  Renfro  Bros,  should  be 
compelled  to  litigate  the  issue  of  fraud  vel  non  with  the  same 
creditor,  in  the  same  court,  at  the  same  time?  If  compelled  to 
do  60,  would  it  not  be  a  departure  from  the  salutary  principles, 
not  only  prevailing  in  courts  of  equity,  but  which  are  recog- 
nized by  the  rigid  rules  of  the  common  law. — 1  Brick.  Dig.  p. 
683,  §§  635  et  seq.\  Gilmanv.  R.  R.  Co.,  72  Ala.  576  ;  Foster  v. 
Najpier,  73  Ala.  595.  The  demurrers  to  the  cross-bill  should 
have  been  sustained.  No  one  but  a  defendant  to  the  original 
bill  may  file  a  cross-bill ;  and  even  then,  the  relief  prayed  must 
grow  out  of  the  subject-matter  of  the  bill. — Nelson  v.  Dunn, 
15  Ala.  501 ;  Andrews  v.  Hohson,  23  Ala.  239  ;  Winn  v.  Dil- 
lard,  60  Ala.  374 ;  Davis  v.  Cook,  65  Ala.  622 ;  Griinball  v. 
Patton,  70  Ala.  637 ;  Tutwiler  v.  Dunlap,  71  Ala.  126. 

W.  H.  Barnes,  contra. — Under  the  facts  in  this  case,  the 
petition  and  cross-bill  of  Goetter,  Weil  &  Co.  were  properly 
allowed.  The  funds  of  the  debtor  were  in  the  hands  of  the 
court,  and  it  was  the  duty  and  right  of  the  court  to  distribute 
them,  as  the  rights  of  the  various  parties  required.  As  to  what 
a  cross-bill  is,  and  what  relief  may  be  had  under  it,  see  Code  of 
1876,  §  3801 ;  Davis  v.  Cook,  65  Ala.  617. 

CLOPTON,  J.— The  bill  was  brought  by  the  surviving 
partners  of  Renfro  Bros.,  for  the  foreclosure  of  a  mortgage 
on  a  stock  of  merchandise,  executed  by  Crumley  Bros.  Decem- 
ber 25,  1878.  The  mortgagors  were  the  only  defendants.  On 
the  day  of  the  filing  of  the  bill,  a  receiver  was  appointed  by 
consent,  who,  under  the  order  of  the  register,  took  possession, 
and  proceeded  to  sell  and  dispose  of  the  goods.  Goetter,  Weil 
&  Co.  and  others  applied  by  petitiop,  during  the  progress  of 
the  cause,  to  be  admitted  as  defendants,  "  for  the  purpose  of 
defending  against  the  said  pretended  claim  of  Renfro  Bros., 
and  the  unjust  proceedings  in  which  they  are  engaged."     The 
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petition  alleges,  that  the  petitioners  were  creditors  of  Crumley 
Bros.,  prior  to,  and  at  the  time  of  the  making  of  the  mortgage, 
and  also  facts  on  which  the  mortgage  is  assailed  as  fraudulent. 
The  chancellor  made  an  order  on  the  petition,  against  the  ob- 
jection of  the  complainants,  allowing  the  petitioning  creditors 
to  come  in,  and  defend  against  the  bill,  "  by  answer,  plea,  or 
demurrer,  as  they  may  be  respectively  advised  it  is  necessary 
and  proper  to  do,  under  the  rules  and  practice  of  this  court,  to 
the  same  extent  as  if  they  had  been  formally  made  defendants 
in  the  original  bill,  by  subpoena  or  publication."  "^1  hereupon, 
the  petitioners  tiled  a  demurrer  to  the  bill,  and  afterwards  they 
tiled  an  answer  and  cross-bill,  which  alleges  substantially  the 
same  facts  contained  in  the  petition,  but  more  ^Vi  extenso,  and 
more  explicitly.  The  cross-bill,  to  which  the  mortgagees  and 
mortgagors  were  made  defendants,  prays  that  the  mortgage  be 
declared  fraudulent  as  against  the  complainants  in  the  cross- 
bill, and  that  the  effects  in  the  hands  of  the  receiver  be  ap- 
plied to  the  pa^'ment  of  their  claims. 

A  petition,  ordinarily,  is  a  proper  proceeding  by  a  party  to  a 
pending  suit,  for  some  order  or  direction  therein,  touching  the 
matter  in  controversy,  or  preliminary  to  the  preparation  of  the 
cause.  But  it  is  inappropriate,  when  a  stranger  to  the  suit  de- 
sires to  present  new  claims,  and  raise  new  issues,  not  involved 
in  the  original  cause,  though  in  respect  to  the  subject-matter 
of  the  suit.  The  purpose  of  the  petition  of  the  creditors  was, 
however,  not  to  present  their  claims,  and  have  them  deter- 
mined as  on  petition,  but  that  they  be  admitted  as  defendants 
for  the  purpose  of  asserting  their  rights  and  the  invalidity  of 
the  mortgage. 

In  the  absence  of  statute  or  rule,  a  court  of  equity  can  not, 
on  the  application  of  a  stranger,  make  him  a  party  to  a  pending 
suit,  without  the  consent  of  the  complainant,  for  the  purpose 
of  allowing  such  party  to  litigate  with  complainant  his  right 
or  title  to  any  relief  whatever.  In  Stretch  v.  Stretch,  2  Tenn. 
Ch.  R.  140,  a  bill  was  filed  to  have  a  trust  declared  in  stock, 
which,  it  was  alleged,  was  purchased  by  the  defendant  with 
funds  held  by  him  in  trust  for  his  wife,  the  complainant. 
Certain  creditors  of  the  defendant  made  application  by  petition 
to  be  admitted  as  parties  defendants,  with  leave  to  make  de- 
fense by  demurrer,  plea  or  answer,  and  by  cross-bill,  alleging 
that  the  bill  was  brought  for  a  fraudulent  purpose,  and  was  ad- 
vised by  the  defendant  to  hinder  and  delay,  if  not  to  defeat  his 
creditors.  Chancellor  Cooper  disallowed  the  application,  and, 
after  reviewing  the  authorities,  observed:  "I  have  myself,  in 
two  or  three  instances,  upon  principle  and  authority,  ruled 
against  the  right  to  intervene  in  this  mode,  and  upon  reconsid- 
eration see  no  reason  to  doubt  the  correctness  of   my   ruling. 
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No  snch  practice  is  known  in  equity,  as  making  a  person  a  de- 
fendant to  a  suit  on  his  own  application."— /^rrfX'e  v.  Good- 
ridge^  6  Blatch.  151.  A  person,  not  a  party  to  the  suit,  what- 
ever may  be  his  claim  on  the  property  involved,  can  not  inter- 
vene by  petition,  and  be  made  a  defendant,  against  the  objec- 
tion of  the  complainant,  for  the  purpose  of  defeating  his  entire 
suit,  and  reaping  the  proceeds  of  property  brought  into  court 
by  a  bill,  after  its  dismissal  on  his  defense. 

Generally,  a  complainant  may  elect  whom  he  will  make  par- 
ties, and  with  whom  he  will  litigate,  under  the  rules  governing 
proper  and  necessary  parties.  Whenever,  during  the  progress 
of  the  cause,  it  is  disclosed  or  made  known  that  an  absent  per- 
son is  a  necessary  party  in  order  that  an  effective  decree  may 
be  rendered,  or  that  a  decree  can  not  be  rendered  without 
affecting  such  person's  rights,  it  is  competent  for  the  court  to 
order  that  the  complainant  amend  so  as  to  make  him  a  party, 
and,  on  failure  or  refusal,  to  dismiss  his  bill ;  but  the  court 
can  not  make  a  party,  without  action  taken  by  the  complainant. 
When  a  person,  not  a  party  to  a  pending  suit,  between  whom 
and  the  complainant  tliere  is  no  privity,  but  who  has  a  claim 
or  lien  on  the  property, — a  new  and  independent  claim, — or  is 
interested  in  the  subject-matter  of  the  suit,  desires,  for  his  own 
protection,  to  present  his  new  claim,  to  assert  his  independent 
rights,  and  raise  new  issues,  he  must  do  so  by  a  formal  bill,  con- 
taining appropriate  allegations — an  original  bill  in  the  nature 
of  a  cross-bill,  or  of  a  supplemental  bill,  as  the  case  may  au- 
thorize.—  Cowles  c&  Ledyard  v.  Andrews^  39  Ala.  125  ;  Caron 
V.  Moioatt,  1  Edw.  Ch.  9  ;  Anderson  v.  J.  P.  &  M.  R.  R. 
Co.,  2  Woods,  628  ;  Stretch  v.  Stretch,  supra. 

It  appears  from  the  record,  that  Benedict,  Hall  &  Co.  and 
others,  who  were  creditors  of  Crumley  Bros.,  filed  a  creditors' 
bill,  four  days  after  the  filing  of  the  present  bill,  in  which  are 
alleged  substantially  the  same  facts  as  set  forth  in  the  cross- 
bill. The  mortgagors,  the  complainants  in  the  present  suit, 
and  two  creditors,  complainants  in  the  cross-bill,  wlio  had 
caused  attachments  to  be  issued  and  levied  on  the  mortgaged 
goods  before  either  bill  was  filed,  were  made  defendants.  The 
bill  prays,  among  other  things,  that  such  orders  be  made  as  will 
require  the  receiver  appointed  under  the  first  bill  to  sell  the 
goods  in  the  usual  course  of  trade,  and  bring  the  proceeds  into 
court  to  abide  the  orders  of  the  court  on  a  final  hearing ;  that 
the  mortgage  be  declared  fraudulent,  and  that  the  claims  of 
complainants  be  paid  out  of  the  proceeds  of  sale.  On  an  ap- 
peal in  this  case,  the  validity  of  the  mortgage  was  considered. 
75  Ala.  121.  It  was  held,  that,  by  clear  implication,  the  mort- 
gagors retained  possession  of  the  property  until  the  law-day, 
with  an  implied  power  of  sale  ;  and  that  the  mortgage,  tending 
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effectually  to  shield  the  property  for  the  joint  benetit  of  tlie 
mortgagors  and  mortgagees,  is  fraudulent  as  against  creditors. 
To  this  conclusion  we  adhere  ;  and  being,  therefore,  unable  to 
see  an}'  benetit  to  accrue  from  litigation  longer  protracted, 
when  this  must  be  the  result,  we  have  considered  the  feasibility 
of  avoiding  a  reversal.  But  the  chancellor  dismissed  the  orig- 
inal bill,  and  retained  the  cross-bill  for  further  proceedings  and 
future  relief  to  the  complainants  therein.  A  cross-bill  can  be 
filed  only  by  a  party  to  the  suit ;  and  as  the  right  of  the  cred- 
itors to  bring  the  cross-bill  is  founded  on  an  invalid  order,  it 
must  fall  with  the  order.  It  can  not  be  the  basis  of  any  relief. 
We  can  not,  on  principle,  consider  and  treat  it  as  an  original 
bill  in  the  nature  of  a  cross- bill. 

We  may  remark,  that  the  necessity  of  another  bill  is  re- 
moved by  the  pendency  of  the  bill  brought  by  Benedict,  Hall 
tfe  Co.  and  others.  All  the  relief  whicli  the  creditors  need 
may  be  obtained  in  that  suit,  to  which  they  may  all  become 
parties,  and  in  which  the  assets  may  be  marshalled.  We  have 
no  doubt,  that  on  a  proper  application,  the  chancellor  will  re- 
gard it  as  his  duty  to  consolidate  the  cases,  and  make  the  re- 
ceivership applicable  to  each,  as  conducive  to  the  interests,  and 
protective  of  the  rights  of  all  parties. 

Reversed  and  remanded. 


Roswald  V.  Imbs  &  Co. 

Trover  for  Conversion  of  Goods,  hy   Vendor  against  Assignee 
of  Fraudulent  Purchaser. 

1 .  Fraud  in  purchase  of  goods;  burden  of  proof  as  to  notice  hy  sub- 
purchaser.— In  an  action  of  trover  for  the  conversion  of  goods,  brouglit 
by  the  vendor  ugainHt  a  sub-purchaser  from  the  original  fraudulent  pur- 
chaser, the  plaintift'  having  proved  that  the  latter  obtained  the  goods 
with  the  frau(hilent  intent  of  not  paying  for  them,  the  onus  is  on  the 
defendant  to  show  a  purchase  for  vahie  by  himself ;  but  he  is  not  re- 
quired to  go  further,  and  disprove  notice  of  the  fraud  on  the  part  of  the 
original  purchaser. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  "  J.  F.  Imbs  &  Co.,"  described  as 
a  corporation  organized  under  the  laws  of  Illinois,  against 
Amelia  Roswald  and  Pliilip  Stohl,  who  were  doing  business  to- 
gether in  the  city  of  Montgomery  as  partners,  to  recover  dam- 
ages for  the  alleged  conversion  by  the  defendants  of   eighty 
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barrels  of  flour;  and  was  commenced  on  the  14th  March,  1882. 
The  cause  was  tried  on  issue  joined  on  the  plea  of  not  guilty, 
and  resulted  in  a  verdict  and  judgment  for  plaintiffs,  for  $400. 
It  was  proved  on  the  trial,  as  appears  from  the  bill  of  excep- 
tions, that  the  flour  was  sold  by  plaintiff,  through  its  agent  in 
Montgomery,  to  one  N,  Locke,' a  retail  merchant  in  that  city, 
on  a  credit  of  thirty  and  sixty  days,  and  was  bought  from  said 
Locke  by  the  defendants,  through  S.  Roswald,  their  purchasing 
agent.  The  plaintiff  proved  that  Locke  never  paid  for  the 
flour,  but  became  insolvent  a  short  time  after  the  purchase  was 
made;  and  adduced  evidence  tending  to  show  that  he  obtained 
the  flour  with  the  fraudulent  intention  of  never  paying  for  it, 
and  that  the  defendants,  when  they  purchased,  had  knowledge 
of  facts  which  charged  them  with  notice  of  such  fraudulent 
intent,  though  they  paid  for  the  flour  in  cash.  The  court  gave 
the  following  charge  to  the  jury,  at  the  instance  of  the 
plaintiff :  "  (2.)  If  Locke  got  no  title,  by  reason  of  a  fraud 
upon  plaintiff",  then  Roswald  &  Stohl,  who  bought  from  him, 
took  no  better  title  than  he  had,  unless  they  show  that  they 
purchased  for  value,  and  without  notice  of  any  facts  or  circum- 
stances to  put  them  on  inquiry  in  regard  to  the  defect  of 
Locke's  title  to  the  goods."  The  defendants  excepted  to  this 
charge,  and  they  now  assign  it  as  error. 

Watts  &  Son,  for  appellant. 

Aerington  &  Graham,  contra. 

STONE,  C.  J. — Charge  No.  2,  given  at  the  request  of  plaintiff 
below,  can  not  be  maintained.  It  requires  the  defendants,  not 
only  to  prove  the  affirmative  fact  that  they  had  purchased  the 
flour,  and  paid  a  valuable  and  adequate  consideration  for  it, 
but  to  take  a  further  step,  and  prove  that,  at  the  time  they 
made  the  purchase  and  payment,  they  were  "  without  notice  of 
any  facts  or  circumstances  to  put  them  upon  inquiry  in  regard 
to  the  defect  of  Locke's  title  to  the  goods."  This  was  requir- 
ing too  ranch  of  them.  Such  is  not  the  order  of  proof.  The 
burden  was  first  on  tlie  plaintiff,  to  show  by  facts  and  circum- 
stances that  Locke  obtained  the  goods  with  the  fraudulent  in- 
tent of  not  paying  for  them. — l,oeb  v.  Flash,  65  Ala.  526. 
This  would  entitle  the  plaintiff  to  recover  against  Locke,  or 
any  one  else  who  did  not  show  a  better  title.  The  onus  would 
then  shift,  and  Roswald  &  Stohl  must  show  they  were  pur- 
chasers of  the  goods  for  value.  Doing  this,  they  could  rest  on 
their  defense,  unless,  in  proving  it,  they  showed  they  had 
knowledge  of  Locke's  fraud,  or  of  facts  and  circumstances 
which  should  have  put  them  on  inquiry,  which,  if  followed  up. 
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would  have  discovered  the  fraud.  The  07ius  would  again  shift, 
and  if  Imbs  &  Co.  claimed  that  Roswald  &  Stohl  had  notice 
of  Locke's  fraud  before  thej  concluded  their  purchase,  the 
duty  would  rest  on  that  corporation  to  make  proof  of  it. 
Thames  v.  Remhert^  63  Ala.  561 ;  Craft  v.  Jiussell,  67  Ala,  9; 
Lehman,  Durr  <&  Co.  v.  Kelly,  68  Ala.  192. 
Reversed  and  remanded. 


Beard,  \^riglit  <&  Hamil  v.  TV^oodard. 

AttaGhment  for  Advances  to  Make  Crop. 

1.  Sufficiency  of  affidavit. — An  aflfidavit  for  an  attachment,  to  enforce 
a  statutory  lien  for  advances  to  make  a  crop  (Code,  §  3286),  must  state 
the  nature  or  kind  of  articles  advanced,  whether  mules,  horses,  oxen, 
necessary  provisions,  &c. ;  and  a  general  averment  that  advances  were 
made  to  enahle  the  defendant  to  make  a  crop,  is  insufficient. 

Appeal  from  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Henry  D.  Clayton. 

This  action  was  brought  by  the  appellants,  suing  as  partners, 
against  A.  C.  &  H.  S.  Woodard,  and  was  commenced  by  at- 
tachment sued  out  on  the  2d  November,  1883.  The  affidavit 
for  the  attachment  stated,  that  the  defendants  were  indebted 
to  the  plaintiffs  in  the  sum  of  $310,  "which  amount  is  due  by 
crop-lien  note  executed  by  the  defendants  on  the  15th  day  of 
January,  1883,  and  due  on  the  15th  day  of  October,  1883; 
which  note  was  given  by  defendants  to  plaintiifs  for  advances 
to  enable  them  to  make  a  crop  for  the  year  1883,  and  it  was 
declared  in  said  note  that  said  advances  were  obtained  by  them 
honafide  for  the  purpose  of  making  a  crop,  and  that  without 
such  advances  it  would  not  be  in  the  power  of  the  said  A.  C. 
&  H.  S.  Woodard  to  procnre  the  necessary  teams,  provisions, 
and  farming  implements  to  make  a  crop ;  that  the  said  defend- 
ants made  a  crop  in  Dale  county,  Alabama,  during  the  year 
1883,  and  have  removed  a  part  of  the  crop  from  the  premises, 
without  paying  the  amount  which  is  due  for  advances,"  &c. 
The  defendants  craved  oyer  of  the  affidavit,  and  pleaded  in 
abatement  of  the  attachment,  "because  said  affidavit  fails  to 
state  that  the  advances  were  made  in  horses,  mules,  oxen, 
necessary  provisions  or  farming  tools  and  implements,  or 
money  to  purchase  the  same."  The  plaintiffs  demurred  to  this 
plea,  but  the  court  overruled  the  demurrer;  and  they  declin- 
ing to  plead  over,  judgment  was  rendered  quashing  the  at- 
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tachment.     The  judgment  on   the  demurrer  is  now  assigned 
as  Qrror. 

M.  N.  Carlisle,  for  appellants,  cited  Dawson  v.  Higgins, 
50  Ala.  49;  Comer  v.  Jackson,  74  Ala.  465;  Schuessler  v. 
Gaines,  68  Ala.  556. 

W.  D.  RoBERTSj  contra,  cited  Flexner  v.  DicA'erson,  65  Ala. 
129;  Schuessler  v.  Gaines,  68  Ala.  556. 

SOMERVILLE,  J. — The  question  raised  in  this  case  was 
expressly  decided  in  Flexner  v.  Dickerson,  65  Ala.  129.  It  was 
there  held  that,  in  an  attachment  proceeding,  issued  to  enforce 
the  statutory  lien  for  advances  to  make  a  crop,  under  section 
3286  of  the  Code,  the  affidavit  must  state  the  facts  which 
bring  the  case  within  the  law,  by  showing,  among  other  aver- 
ments, the  nature  of  the  articles  advanced,  whether  "horses, 
mules,  oxen,  or  necessary  provisions,  farming  tools  and  imple- 
ments, or  money  to  purchase  the  same."  The  general  aver- 
ment, in  such  an  affidavit,  that  the  plaintiff  made  advances  to 
enable  the  defendant  to  make  a  crop  for  the  current  year, 
without  averring  in  what  such  advances  consisted,  is  insufficient. 

The  plea  in  abatement  was  properly  sustained,  and  the  judg- 
ment is  affirmed. 


Bilbro  V.  Drakeford. 

Action  on  Official  Bond  of  County  Treasurer. 

1.  Fine  and  forfeiture  fund;  what  clerk's  certificate  of  claim  against 
must  show. — AVhere  the  fees  of  a  witness  acfrue  in  a  criminal  case  in 
which  there  was  no  prosecutor,  and  in  which  the  defendant  was  not 
convicted,  tlie  clerk  need  not  certify  that  the  costs  were  not  taxed 
against  the  prosecutor ;  it  is  sufficient  that  he  certify  that  the  account 
is  correct,  and  that  the  State  failed  to  convict ;  and  an  amendment  to 
the  clerk's  certificate  made  during  a  trial  so  as  to  show  that  the  costs 
were  not  taxed  against  a  prosecutor,  is  error  without  injury. 

2.  Same;  in  what  cases  fees  of  officers  constitute  claim  against. — The 
cases  in  which  the  fees  of  officers  of  court  are  proper  claims  against  the 
fine  and  forfeiture  fund,  are  criminal  cases  in  which  the  defendants 
have  been  convicted,  and  have  been  proved  insolvent  by  the  return  of 
executions  "no  property  found  ;"  or  in  Avhich  the  State  enters  a  nolle- 
prosequi ;  or  where  the  indictment  has  been  withdrawn  and  filed ;  or 
the  prosecution  abated  by  the  death  of  the  defendant.  There  is  no 
provision  for  the  payment  of  fees  where  the  defendants  are  not  con- 
victed. 
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3.  Same;  entering  fees  in  hook. — While,  if  the  record  were  silent  on 
the  subject,  this  court  would,  if  necessary  to  the  validity  of  their  claims, 
presniue  that  the  <'lerk  of  a  court  or  a  sheriff  had  kept  the  fee-book  re- 
(juired  by  statute ;  yet,  whefl  it  appears  that  they  have  not  kept  the 
books,  their  fees  are  not  a  valid  claim  against  the  fine  and  forfeiture 
fund — the  statute  (Code,  ^  5007)  expressly  forbids  them  to  receive  any 
fee  which  has  not  been  entered  on  the  fee-book. 

4.  Same ;  fees  of  justice  of  the  peace. ^-XliuXer  the  authority  of  Mc- 
Pherson  v.  Boykin,  (56  Ala.  602,  the  fees  of  a  justice  of  the  peace,  in 
criminal  cases,  are  not  a  proper  claim  against  the  fine  and  forfeiture 
fund. 

5.  Same ;  witness  fees . — ^It  is  only  the  fees  of  State  witnesses  who  ap- 
pear before  the  grand  jury,  or  l)efore  the  court  in  which  the  indictment 
or  prosecution  is  pending,  that  are  entitled  to  lie  paid  out  of  this  fund  ; 
and  the  fees  of  witnesses  who  attend  preliminary  trials  before  a  com- 
mitting magistrate,  or  applications  for  bail,  are  not  within  the  provis- 
ions of  the  statute. 

6.  Same  ;  fees  of  witnesses  in  County  Court  of  Macon  county. — The 
County  Court  of  Macon  county  having  l)y  statute  concurrent  jurisdic- 
tion with  the  Circuit  Court  for  the  trial  of  certain  misdemeanors,  the 
fees  of  State  witnesses  in  criminal  cases  tried  and  determined  by  the 
County  Court,  in  which  the  defendants  were  not  convicted,  and  the 
costs  not  taxed  against  a  prosecutor,  are  proper  claims  against  the  fine 
and  forfeiture  fund. 

7.  Fee-book  of  clerk  and  sheriff. — The  object  of  the  statute  (Code, 
§  5007)  is,  that  fee-books  shall  l)e  kept,  open  to  inspection  of  parties  in 
interest,  in  which  shall  be  entered  every  fee  for  each  and  every  distinct 
service  rendered  ;  and  to  compel  obediencte,  the  penalty  is  tlie  forfeiture 
of  all  fees  if  no  book  is  kept,  and  if  one  is  kept,  of  all  fees  not  entered 
therein. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  J  as.  E.  Cobu. 

The  appellee  commenced  this  action  against  John  B.  Bilbro, 
who  is  the  county  treasurer  of  Macon  county,  to  recover  dam- 
ages for  the  failure  of  Bilbro  to  pay  certain  claims  against  the 
fine  and  forfeiture  fund  of  Macon  county,  when  he  had  in  his 
possession  sufficient  money  belonging  to  that  fund  to  paj'  the 
claims  of  plaintiff  and.  all  those  having  priority  over  his.  On 
the  trial,  the  plaintiff  read  in  evidence  a  witness  certificate  is- 
sued to  a  State  witness  for  attendance  upon  the  trial  of  a  pris- 
oner in  the  Circuit  Court.  This  certificate  was  signed  by  the 
circuit  clerk,  and  was  indorsed  by  him,  "State  failed  to  con- 
vict." The  defendant  objected  to  the  certificate  as  evidence, 
because — 1st,  it  showed  on  its  face  that  it  was  not  a  valid 
claim  against  the  fine  and  forfeiture  fund  ;  and,  2d,  because  it 
did  not  show  by  the  indorsement  that  the  costs  in  the  case  had 
not  been  taxed  against  the  prosecutor.  The  court  having  sus- 
tained the  objection,  the  plaintiff  asked  leave  to  allow  the 
clerk  to  amend  iiis  indorsement  on  said  certificate,  so  as  to 
make  it  read  as  follows :  "State  failed  to  convict,  and  no  pros- 
ecutor." It  was  admitted  that  there  was  no  prosecutor.  The 
court  allowed  the   amendment,  and  the  defendant  excepted. 
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The  defendants  then  objected  to  the  certificate  on  these 
grounds :  Ist,  because  at  the  time  it  was  filed  against  the  fine 
and  forfeiture  fund,  it  did  not  show  that  the  State  had  failed 
to  convict  in  the  case,  and  that  there  was  no  prosecutor;  2d, 
because  said  certificate  shows  there  was  no  prosecutor  in  the 
case.  The  court  overruled  their  objections,  and  they  excepted. 
The  remainder  of  the  claims  held  by  the  plaintifl:  were  in  all 
respects  similar  to  the  one  described  above,  and  it  was  agreed 
that  the  decision  of  the  court  as  to  that  should  govern  as  to 
the  others. 

The  defendants  then  introduced  eight  claims  against  the  tine 
and  forfeiture  fund,  which  had  been  registered  prior  to  the 
claims  sued  on,  and  were  due  and  unpaid  ;  and  it  was  agreed 
that,  if  said  claims  were  valid,  then  judgment  should  be  ren- 
dered for  the  defendant,  as  there  would  not  then  be  sufficient 
money  belonging  to  the  fine  and  forfeiture  fund  to  pay  the 
claims  of  plaintiff,  but,  if  the  claims  were  invalid,  there  would 
be  enough  to  pay  the  claims  of  plaintiff,  and  judgment  should 
be  rendered  for  him.  The  first  of  these  claims  was  one  as- 
serted by  the  sheriff,  for  fees  in  certain  criminal  cases.  It  was 
shown  that  the  sheriff  did  not  keep  a  fee-book.  His  claim  was 
objected  to  on  this  ground ;  the  objection  sustained,  and  de- 
fendants excepted.  The  second  claim  was  one  in  favor  of  the 
clerk  of  the  Circuit  Court,  for  fees  in  criminal  cases.  It  was 
shown,  also,  that  the  clerk  kept  no  fee-book,  and  an  objection 
on  this  account  to  his  claim  was  sustained  by  the  court ;  and 
defendants  excepted.  The  third  claim  was  one  by  a  justice  of 
the  peace,  for  his  fee  on  the  trial  of  a  defaulting  road  hand. 
An  objection  to  this  claim,  on  the  ground  that  it  was  not  a 
charge  on  the  fine  and  forfeiture  fund  of  the  county,  was  sus- 
tained, and  defendants  excepted.  The  fourth  claim  consisted 
of  claim  by  a  justice  of  the  peace  for  fees  in  the  trial  of  a  de- 
fendant charged  with  petit  larceny,  and  acquitted.  This  claim 
was  also  objected  to,  as  invalid  against  the  fine  and  forfeiture 
fund ;  the  objection  was  sustained,  and  defendants  excepted. 
The  fifth  claim  consisted  of  the  fees  of  a  witness  for  the  State, 
who  attended  habeas  corpus  proceedings  before  the  probate 
judge  to  fix  the  amount  of  bail.  This  claim  was  also  rejected, 
on  the  ground  that  witness  fees  in  such  cases  were  not  a  proper 
charge  on  the  fine  and  forfeiture  fund,  and  the  defendants  ex- 
cepted. The  sixth  claim  was  for  the  fees  of  a  witness  who  at- 
tended a  trial  of  a  defendant  in  the  County  Court,  to  which  the 
trial  had  been  transferred  after  indictment  in  the  Circuit  Court. 
This  claim  was  also  rejected,  on  the  ground  that  it  was  not  a 
valid  claim  against  the  fine  and  forfeiture  fund  ;  and  defend- 
ants excepted.  The  seventh  claim  was  the  fees  of  witness  be- 
fore the  probate  judge,  on  the  preliipinary  trial  of  a  prisoner 
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charged  with  grand  larceny.  Upon  objection  that  the  claim 
was  not  a  proper  one  against  the  tine  and  forfeiture  fund,  the 
court  excluded  the  claim,  and  the  defendants  excepted.  The 
eighth  claim  was  for  fees  of  a  witness  on  the  trial  of  a  defend- 
ant in  the  County  Court  of  Macon  county,  charged  with  petit 
larceny,  who  was  acquitted.  This  claim  was  also  ruled  out,  on 
objection  that  it  was  not  a  proper  charge  against  the  fine  and 
forfeiture  fund,  and  defendants  excepted.  A  jury  being  waived, 
the  court  then  rendered  judgment  for  the  phiintitf ;  and  the 
defendants  bring  the  case  here  by  appeal,  and  assign  the  vari- 
ous ruling  to  which  exceptions  were  taken  as  error. 

J.  A.  BiLBRO,  for  appellant. 

Walpole  C.  Brewer,  contra.     (No  briefs  on  file.) 

CLOPTON,  J. — It  appears  from  the  record  there  was  an 
agreement,  that  if  the  claims  offered  in  evidence  by  the  de- 
fendants were  valid  claims  on  the  fine  and  forfeiture  fund, 
judgment  should  be  rendered  for  the  defendants,  and  if  invalid, 
judgment  should  be  rendered  for  the  plaintiff.  We  construe 
this  as  a  waiver  of  any  objection  to  the  claim  of  the  plaintiff. 
But,  as  we  may  misunderstand  the  extent  of  the  agreement,  it 
is  proper  to  say,  that  the  clerk  is  required  to  certify  that  the 
costs  are  not  imposed  on  the  pi-osecutor,  only  in  cases  where 
there  is  a  prosecutor.  If  there  be  no  prosecutor,  a  certificate 
that  the  defendant  was  not  convicted  is  sufficient.  Allowing 
the  clerk  to  amend  the  certificate  at  the  trial,  is  error  without 
injury. 

The  cases  in  which  the  fees  of  the  officers  of  court  are  made 
claims  against  the  fine  and  forfeiture  fund,  are  criminal  cases 
in  which  the  defendants  have  been  convicted,  and  have  been 
proved  insolvent  by  the  retrurn  of  executions  "'  no  property 
found  ;"  or  in  which  the  State  enters  a  nolle-prosequi;  or  where 
the  indictment  has  been  withdrawn  and  filed  ;  or  the  prosecu- 
tion abated  by  the  death  of  the  defendant.  No  provision  is 
made  for  the  payment  of  fees  arising  from  criminal  cases,  in 
which  the  defendants  are  not  convicted. 

The  record  discloses  that  the  clerk  and  sheriff  kept  no  fee- 
books,  as  required  by  law.  If  this  were  not  affirmatively  shown, 
we  would  probably  presume  the}'  did  their  duty.  Section  5007 
of  Code  provides  :  ''No  clerk  or  sheriff  is  allowed  to  take  or 
demand  any  fee  for  any  service  by  him  performed,  which  is 
not  justified  by  the  charge  made,  and  entered  in  his  fee-book." 
The  object  of  the  statute  is,  that  fee-books  shall  be  kept  open 
to  the  inspection  of  parties  in  interest,  in  which  shall  be  en- 
tered every  fee  for  each  and  every  distinct  service  rendered  ; 
21 
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and  to  compel  compliance  with  the  law,  the  penalty  is  a  for- 
feiture of  all  fees,  if  no  such  book  is  kept,  and  if  one  is  kept, 
of  all  fees  not  entered  therein.  Preliminary  to  the  right  to 
take  or  demand  fees  is  a  charge  made  and  entered  in  the  fee- 
book.  Claims  for  fees  which  the  clerk  or  sheriif  is  not  al- 
lowed to  take  or  demand  can  not  be  regarded  as  entitled  to  be 
paid  out  of  the  fines  and  forfeiture  fund. 

On  the  testimony  of  McPherson  v.  JBoykin^  at  the  present 
term,  where  the  question  was  considered  and  decided,  there  is 
no  error  in  ruling  that  the  fees  due  to  a  justice  of  the  peace  are 
not  valid  claims. — 76  Ala.  466. 

The  fees  of  witnesses  who  attend  on  preliminary  trials  be- 
fore a  committing  magistrate,  or  on  applications  for  bail,  are 
not  embraced  within  the  provisions  of  the  statute.  The  fees 
of  State  witnesses  who  appeared  before  the  grand  jury,  or  be- 
fore the  court  in  which  the  indictment  or  prosecution  is  pend- 
ing, only  are  entitled  to  be  paid  out  of  the  fund.  Code,  §  4459. 

JBy  the  special  act  in  relation  to  the  trial  of  misdemeanors  in 
Macon  county,  in  force  in  1881,  concurrent  jurisdiction  with 
the  Circuit  Court  for  the  trial  of  all  misdemeanors,  except  vio- 
lations of  the  revenue  law,  is  conferred  on  the  County  Court, 
and  the  clerk  of  the  Circuit  Court  is  made  the  clerk  of  the 
County  Court. — Sess.  Acts  1874-5,  p.  235.  The  terms  of 
section  4459  are  comprehensive  enough  to  include  the  fees  of 
State  witnesses  in  criminal  cases  pending  in  any  court,  having 
jurisdiction  to  hear  and  adjudge  finally,  and  having  a  clerk  to 
issue  the  requisite  certificate.  The  organization  and  jurisdic- 
tion of  the  County  Court  of  Macon  county  answer  to  these 
conditions  ;  and  we  can  conceive  no  sufficient  reason  why  the 
fees  of  State  witnesses  in  criminal  cases  tried  and  determined 
by  the  County  Court,  in  which  the  defendant  is  not  convicted, 
and  the  costs  are  not  imposed  on  the  prosecutor,  should  not  be 
claims  against  the  county,  to  be  f)aid  out  of  the  fine  and  for- 
feiture fund. 

As  it  does  not  affirmatively  appear  from  the  record,  that  the 
county  treasurer  had  a  surplus  of  the  fund  over  and  above 
the  amount  necessary  to  pay  the  fees  of  State  witnesses  in  the 
County  Court  having  priority  of  payment,  sufficient  to  pay  the 
claims  of  the  plaintiff,  for  the  error  in  disallowing  such  claims, 
the  judgment  must  be  reversed. 

Reversed  and  remanded. 
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Miller  v.  Vaughan. 

Action  on  Bond. 

1.  Supersedeas  bond;  lahat  does  not  comply  iri(h  statute. — Wliere,  in  an 
action  of  ejectment,  on  appeal  from  a  judgment  quashing  a  writ  of  pos- 
session, the  presiding  judge  made  an  order  that  on  api)ellants  "exe- 
cuting bond  in  the  sum  of  two  hundred  dollars,  the  writ  ordered  to  be 
suspended  ,"  a  bond  conditioned  that  the  appellant  "  shall  satisfy  and 
pay  whatever  damages  the  appellee  may  sustain  by  reason  of  said  ap- 
peal, in  event  the  judgment  of  said  court  shall  be  affirmed,"  is  not  a  su- 
persedeas bond  under  the  statute. 

2.  Bond;  validity  at  common  law;  damages. — But  such  a  bond  is  a 
valid,  common-law  bond,  having  been  voluntary  executed,  and  founded 
on  a  valuable  consideration  ;  and  possession  of  the  lands  being  retained 
pending  the  appeal,  the  obligors  are  bound  for  damages  sustained  by 
the  appellee,  by  reason  of  the  loss  of  possession  of  the  lands,  and  for 
expenses  incurred  for  the  services  of  an  attorney  in  resisting  a  reversal 
of  the  judgment. 

3.  Certificate  of  affirmance,  as  evidence. — The  certificate  issued  by  the 
clerk  of  the  Supreme  Court  is  not  evidence,  in  another  cause,  of  the 
facts  therein  stated.  The  only  competent  evidence  of  the  affirmance  of 
the  judgment  is  a  properly  certified  or  exemplified  transcript  of  its 
record. 

Appeal  from  Geneva  Circuit  Court. 

Tried  before  the  Hon.  Henry  D.  Clayton. 

The  opinion  states  the  facts. 

W.  D.  Roberts,  for  appellants,  cited  Steele  v.  Tutwiler,  63 
Ala.  368. 

B.  F.  Cassady,  contra. 

CLOPTON,  J.— In  Steele  v.  Tutwiler,  63  Ala.  368,  the  ac- 
tion was  on  a  bond,  made  by  the  defendant  in  a  statutory  real 
action,  on  an  appeal  from  a  judgment  in  favor  of  the  plaintiff 
for  the  possession  of  the  lands,  damages  and  costs.  The  con- 
dition of  the  bond  was,  that  the  appellant  "  shall  prosecute 
said  appeal  to  effect,  and  pay  and  satisfy  such  judgment  as  the 
Supreme  Court  may  render  in  the  case."  It  was  held  that  the 
bond  did  not  operate  as  a  s^tpersedeas  of  the  judgment,  and 
that  the  judgment  bein^^  affirmed,  and  the  damages  and  costs 
paid,  no  action  could  be  maintained  thereon  for  rents  of  the 
land  pending  the  appeal,  or  for  attorney's  fees.  The  rents 
and  attorney's  fees  were  not  within  the  condition  of  the  bond. 
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The  bond  sued  on  in  the  present  case  was  made  by  the 
plaintiff  in  an  action  of  ejectment,  on  an  appeal  from  a  judg- 
ment quashing  the  writ  of  possession,  which  had  been  issued. 
The  presiding  judge  made  an  order,  that  on  appellants  "  exe- 
cuting bond  in  the  sum  of  two  hundred  dollars,  the  writ  or- 
dered to  be  suspended  ;"  but  did  not  direct  the  condition  of  the 
bond.  It  is  conditioned,  that  the  appellant  "  shall  satisfy  and 
pay  whatever  damages  the  said  Vaughan  may  sustain  by  rea- 
son of  said  appeal,  in  the  event  the  judgment  of  said  court 
shall  be  affirmed." 

It  is  conceded,  that  the  bond  was  not  given  in  pursuance  of 
the  statute,  by  virtue  of  which  it  has  the  force  and  effect  of  a 
supersedeas  bond,  because  of  the  failure  of  the  judge  to  direct 
the  condition.  It  may,  also,  be  admitted,  that  it  did  not  oper- 
ate, by  force  of  its  terms  and  conditions,  a  supersedeas  of  the 
judgment,  there  being  no  reference,  either  expressly  or  by  im- 
plication, to  having  effect  as  a  supersedeas  bond.  A  bond, 
though  not  conformable  to  the  statute,  voluntarily  executed, 
founded  on  a  valid  consideration,  and  not  repugnant  to  any 
provision  of  the  law,  is  good  at  common  law.  On  this  princi- 
ple, bonds  taken  by  civil  officers,  in  the  course  of,  and  in  rela- 
tion to  judicial  proceedings,  if  supported  by  a  sufficient  consid- 
eration, not  forbidden  by  law,  are  valid  as  common-law  bonds, 
as  bonds  between  individuals. —  Whitsett  v.  Womack,  8  Ala. 
466 ;  Sewall  v.  Franklin^  2  For.  493  ;  Stow  v.  City  Council^ 
74  Ala.  226.  The  bond  sued  on  was  given  in  pursuance  of 
the  order  of  the  judge,  which  directed  a  suspension  of  the  writ 
of  restitution  on  its  execution  ;  and  by  virtue  of  the  suspension 
the  appellant  retained  possession  of  the  land  during  the  pend- 
ency of  the  appeal.  The  bond  having  been  voluntarily  exe- 
cuted, and  being  founded  on  a  valuable  consideration,  imposes 
a  common-law  obligation.  The  scope  of  the  obligation,  as 
stipulated  by  the  condition  of  the  bond,  is  to  satisfy  and 
pay  all  such  damages  as  were  the  natural  and  proximate 
consequences  of  the  appeal  and  the  supersedeas  of  the 
judgment.  The  condition  of  the  bond  covers  damages  sus- 
tained by  the  loss  of  the  possession  of  the  lands,  being  the 
value  of  its  use,  and  expenses  incurred  for  services  of  an  attor- 
ney in  resisting  a  reversal  of  the  judgment.  The  non-payment 
of  these  damages  is  a  breach  of  the  condition  of  the  bond. 
Cahall  V.  Cit.  Mut.  B.  Asso.,  74  Ala.  539 ;  Drake  v.  Wehh, 
63  Ala.  596. 

There  is  error,  however,  in  admitting  in  evidence  the  certifi- 
cate of  affirmance,  issued  by  the  clerkfjf  this  court.  The  only 
competent  evidence  of  the  affirmance  of  the  judgment  is  a 
Vol.  lxxviii. 
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properly  certified  or  exemplified  transcript  of  its  record.     It 
was  so  ruled,  expressly,  in  Dothard  v.  Sheid^  69  Ala.  135. 
Reversed  and  remanded. 


Williams  v.  Cox. 

Action  on  Promissory  Note. 

1.  Action  at  law  by  mortgagee. — The  mere  fact  that  a  creditor  holds  a 
mortgage,  or  other  like  security  for  his  debt,  does  not  interfere  in  any 
manner  with  his  rights  to  sue  at  law,  and  reduce  bis  claim  to  judgment. 

2.  Same;  transfer  of  interest  in  mortgaged  property. — When  the  plain- 
tiff holds  an  undisputed  debt  against  the  defendants,  who  hav-e  executed 
to  a  tiiird  party  a  deed  of  trust  for  the  benefit  of  all  their  creditors,  the 
fact  that  the  plaintiff  has  sold  to  another  "all  his  right,  title  and  in- 
terest in  the  assigned  property  "  and  given  a  credit  on  the  note  for  the 
amount  thus  received,  and  by  the  transfer  expressly  reserved  his  claim 
for  the  balance  due,  and  that  the  property  conveyed  by  the  deed  of 
trust  was  more  than  sufficient  to  pay  all  the  debts  of  defendants,  can 
not  defeat  his  right  of  recovery  at  law. 

3.  Same. — At  law,  these  facts  operate  only  as  a  release  of  the  se- 
curity, which  w^ould  enure  to  the  benefit  of  the  other  creditors,  or, 
when  they  were  fully  satisfied,  to  the  ultimate  benefit  of  the  grantors 
in  the  deed  of  trust. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  an  action  brought  by  the  intestate  of  appellee,  and 
is  founded  on  a  note  given  by  the  defendants,  S.  A.  &  D. 
Williams,  as  partners.  The  defendants  filed  a  plea,  setting  up, 
in  substance,  that  since  the  execution  of  the  note,  they  had 
made  a  general  assignment  to  one  R.  J.  Higgins,  who  had 
accepted  the  trust,  and  was  in  possession  of  all  their  property, 
and  was  administering  on  the  estate  under  the  direction  of  the 
Chancery  Court,  and  that  it  was  uncertain  what  percentage  of 
their  debts  would  be  paid  out  of  the  property  assigned ;  that 
before  the  bringing  of  this  suit,  the  plaintiff  had  sold  and  con- 
veyed all  right,  title  and  interest  he  had  or  claimed  in  said 
assigned  property,  by  virtue  of  being  one  of  the  creditors  of 
S.  A.  &  I).  Williams,  to  one  C.  J.  Knox,  for  a  valuable  con- 
sideration, which  had  been  paid  him.  A  demurrer  was  inter- 
posed to  this  plea,  which  the  court  sustained ;  and  a  trial  was 
had  on  the  general  issu^ 

The  execution  of  the  note  sued  on  having  been  proved,  the 
defendants  introduced  in  evidence  a  writing  signed  by  Cox,  in 
which,  for  a  consideration  of  $646,29,  he  sold,  conveyed  and 
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assigned  to  one  Knox  all  his  right,  title  and  interest  in  and  to 
the  lands,  tenements,  goods,  chattels,  and  choses  in  action, 
lately  assigned  by  S.  A,  tfe  D.  Williams  for  the  benefit  of  their 
creditors.  This  instrument  contained  the  following  reserva- 
tion :  "Bnt  the  claim  for  the  balance  due  me  from  the  firm 
is  not  conveyed,  but  belongs  to  me,  it  being  understood  that 
I  only  sell  my  interest  in  the  assigned  property."  It  was  also 
shown,  that  the  property  assigned  by  S.  A.  &  D.  Williams 
amounted  to  more  than  their  indebtedness,  including  the  note 
to  plaintiff.  This  was,  in  substance,  all  the  evidence  ;  and  the 
court  charged  the  jury  that,  if  they  believed  the  evidence,  they 
must  find  for  the  plaintiff,  and  refused  a  similar  charge  in 
favor  of  the  defendants. 

The  charge  given,  and  the  refusal  of  the  charge  asked,  are 
now  assigned  as  error, 

M.  N.  Caelisle,  for  appellant. — An  assignment  for  the  ben- 
efit of  creditors  has  all  incidents  of  a  mortgage.  The  transfer 
of  a  mortgage  lien  also  transfers  the  debt  for  which  it  is  given. 
When  Cox  transferred  his  interest  in  the  assigned  property,  he 
also  transferred  the  debt,  and  neither  he  nor  his  administratrix 
can  maintain  this  suit.  At  least,  Knox  ought  to  be  a  party 
plaintiff  also.  By  the  transfer  of  his  interest.  Cox  assented  to 
accept  the  benefits  of  the  assignment. — Burrill  on  Assign- 
ments, pp.  426-27.  The  doctrine,  that  if  a  party  has  several 
remedies,  he  may  pursue  them  all,  does  not  apply  in  this  case ; 
and  it  can  not  be  insisted  that,  if  the  defendants  are  forced  to 
pay  this  debt,  they  would  be  subrogated  to  all  the  rights  of 
Cox  to  the  assigned  property,  for  the  reason  that  Cox  had 
parted  with  his  right  to  the  assigned  property. 

N.  W.  Griffin,  contra.     (No  brief  on  file.) 

SOMERVILLE,  J.— The  mere  fact  that  a  creditor  holds  a 
mortgage,  or  other  like  security  for  his  debt,  does  not  interfere 
in  any  manner  with  his  right  to  sue  at  law,  so  as  to  reduce  his 
claim  to  judgment. — Micou  v.  Asktirst^  55  Ala.  607;  Duval 
V.  McLoshy,  1  Ala.  708. 

The  debt  due  plaintiff  by  the  defendants  in  this  cause  being 
undisputed,  he  was  clearly  entitled  to  a  recovery,  unless  the 
written  transfer  made  by  plaintiff's  intestate  to  Knox  operated 
in  some  way  to  bar  such  right.  This  debt  or  claim  was  se- 
cured by  a  deed  of  trust  executed  by  the  defendants  to  a 
trustee,  for  the  benefit  of  their  creditors.  The  plaintiff,  it 
will  be  thus  observed,  was  not  the  holder  of  the  legal  title  to 
the  assigned  property,  such  title  being  vested  in  the  trustee, 
bnt  only  of  an  equitable  lien  on  it,  or  the  right  to  have  the 
Vol.  lxxviii. 
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secured  debt  satisfied  out  of  it.  The  transfer  made  to  Knox 
purports  to  convey  to  him  the  "right,  title  and  interest"  of  the 
plaintiff  in  the  assigned  property,  in  consideration  of  the  sum 
of  six  hundred  and  forty-six  29-100  dollars,  the  whole  of 
which  was  entered  as  accredit  upon  his  claim  pursuant  to  agree- 
ment. The  remainder,  or  balance  of  the  claim,  he  especially 
reserves  to  himself,  by  excepting  it  from  the  operation  of  the 
transfer.  This  instrument,  therefore,  did  not  transfer  any  part 
of  the  debt,  at  least  in  a  court  of  law,  and  it  is  with  this  phase 
of  the  case  alone  we  are  dealing.  It  has  been  held,  it  is  true, 
that  a  mortgagee,  when  invested  by  proper  conveyance  with 
the  legal  title  of  property,  whether  real  or  personal,  may  con- 
vey or  assign  such  title  to  another,  without  assigning  the  debt 
itself. —  Welsh  v.  Phillips,  54  Ala.  309 ;  Russell  v.  Walker, 
73  Ala.  315.  So,  the  assignment  or  transfer  of  the  debt, 
which  is  secured,  operates  in  equity,  though  not  in  law,  as  an 
assignment  of  the  mortgage. — Prout  v.  Hoge,  57  Ala.  28 ; 
Duval  V.  McLoskey,  1  Ala.  708 ;  1  Brick.  Dig.  126,  §  48. 
But  it  is  manifest  that  the  mere  transfer  of  an  equitable  lien, 
which  is  nothing  more  than  the  right  to  have  a  debt  satisfied 
out  of  specified  property  of  the  debtor  or  another,  can  amount 
to  nothing  in  a  court  of  law,  when  the  debt,  which  is  the  prin- 
cipal thing,  is  not  assigned. — Herman  on  Chat.  Mort.  §  179. 
In  such  a  case,  a  court  of  law,  regarding,  as  it  does,  only  legal 
and  not  equitable  titles,  would  consider  the  transaction  as  pass- 
ing no  interest  which  it  could  recognize,  in  a  suit  the  object  of 
which  is  only  to  reduce  the  debt  to  judgment.  It  would  seem 
to  operate,  at  law,  only  as  a  release  of  the  security,  which  would 
enure  to  the  benefit  of  the  other  creditors,  or,  when  they  were 
fully  satisfied,  to  the  ultimate  benefit  of  the  mortgagors. 

Under  the  facts  disclosed  in  the  record,  the  plaintiff,  in  our 
opinion,  was  entitled  to  recover,  and  the  rulings  of  the  court  so 
holding  are  free  from  error. 

Affirmed. 

STONE,  C.  J. — The  majority  of  the  court  concur  in  the 
opinion  of  brother  Somerville,  that  in  the  absence  of  a  final 
settlement  of  the  trust  created  by  the  Williams  assignment, 
the  defense  attempted  in  this  case  can  not  be  made  in  a  court 
of  law.  Cox,  as  we  understand  the  record,  was  one  of  the 
beneficiaries  under  the  assignment,  and  entitled,  as  such,  to  the 
dividend,  or  pro-rata,  which  his  claim  would  receive  in  dis- 
tribution. He  sold  and  transferred  that  interest,  being  his 
share  of  the  security,  to  Knox,  for  an  agreed  price — something 
over  six  hundred  and  forty-six  dollars.  This  transfer  author- 
ized the  assignee  to  pay,  and  Knox  to  receive  the  proportion,  or 
dividend  of  the  assigned  property,  which  would  fall  to  the  Cox 
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claim,  whether  it  was  much  or  little.  Cox,  by  selling  and 
transferring  his  interest,  ratitied  the  assignment,  and  barred 
hiniself  from  assailing  its  validity.  To  the  extent  of  the  value 
of  his.  Cox's  interest  in  the  assigned  property,  he  has  deprived 
Williams  of  it,  by  empowering  Knox  to  receive  and  enjoy  it. 
If  Knox  realized  a  profit  on  the  purchase,  it  was  his  profit,  and 
did  not  benefit  Williams.  On  this  hypothesis,  it  would  seem 
unjust  that  Williams  should  be  recpiired  to  reimburse  to  Cox 
what  he  may  have  lost  in  the  sale  to  Knox. — Pattismi  v.  Hull^ 
9  Cow.  747';  Field  V.  Mayor,  6  N.  Y.  179. 

What  we  have  said  is  based  on  the  postulate,  that  Knox  pur- 
chased for  himself,  and  demanded  and  received  the  purchased 
share  of  the  assigned  effects,  amounting  to  more  than  the  sum 
paid  by  him,  and  interest  upon  it.  If  the  effects  of  Williams, 
whether  through  the  assignment,  or  otherwise,  liave  oidy  been 
used  to  the  extent  of  repaying  to  Knox  the  sum  expended  by 
him  in  the  purchase  from  Cox,  with  interest,  if  any  had  ac- 
crued, then  Williams  has  no  cause  of  complaint  at  being  re- 
quired to  pay  his  note  to  Cox,  less  the  sum  paid  by  Knox. 


Sessions  &  Leary  v.  Boykin. 

Application  for  Mandamus  to  County  Treasurer. 

1.  Mandamus;  when  parly  entitled  to. — As  a  general  rule,  to  entitle  a 
party  to  a  mandamns,  there  must  concur  a  specific  legal  right,  and  the 
absence  of  any  other  specific  and  adequate  legal  remedy ;  and  such 
other  remedy  must  be  tested  by  its  sufficiency  to  place  the  party  in  the 
same  position  he  occupied  before  the  omission  of  duty  complained  of, 
or  would  have  occupied  had  the  duty  been  performed. 

2.  Fine  and  forfeiture  fund;  duty  of  county  treasurer,  as  to. — It  is  the 
duty  of  the  county  treasurer,  whenever  there  is  a  surplus  of  the  fine  and 
forfeiture  fund,  over  the  amount  required,  to  pay  State  witnesses,  to  pay 
the  claims  of  the  officers  of  court  in  criminal  cases,  where  the  convicted 
defendants  have  proved  insolvent,  a  nolle- prosequi  entered,  the  in- 
dictment withdrawn  and  filed,  or  the  prosecution  abated  by  the  death 
of  the  defendant. 

3.  Same;  under  vjhose  control. — The  fine  and  forfeiture  fund  not  aris- 
ing from  taxation,  the  court  of  County  Commissioners  has  no  control 
over  it,  nor  can  they  create  any  claim  against  it.  Such  fund  is  under 
the  control  of  the  legislature,  and  they  may  prescribe  what  claims  shall 
be  paid  out  of  it,  their  preferences,  and  the  conditions  of  payment. 

4.  Same;  mandamus  to  treasurer. — The  statute  creates,  the  conditions 
occurring,  a  specific  riglit  to  be  j)aid  out  of  a  specific  fund,  set  apart  for 
that  purpose,  and  mandamus  is  the  proper  remedy  to  compel  the  county 
treasurer  to  perform  his  duty  as  to  payment.  An  action  against  the 
treasurer,  or  an  action  on  his  official  bond,  while  they  might  aflford  pe- 
cuniary compensation,  could  not  compel  the  performance  of  this  specific 
duty. 

Vol.  lxxvui. 
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5.  Demurrer;  sperijicalion  of  causes. — When  a  demurrer  is  sustained, 
and  no  special  causes  are  set  out  in  the  record,  this  court,  acting  on  the 
presumption  in  favor  of  tlie  primary  court,  will  affirm,  if  there  he  any 
sufficient  cause  of  demiirrer ;  but,  where  special  grounds  are  assigned, 
they  alone  will  be  ccmsidered. 

Appeal  from  Bullock  Circuit  Court. 

Tried  before  the  Hon.  Henry  D.  Clayton. 

This  was  an  application  by  Sessions  &  Leary,  for  a  man- 
(Jamus  to  compel  Boykin,  who  was  the  treasurer  of  Bullock 
county,  to  pay  certain  claims  which  they  held,  out  of  the  fine 
and  forfeiture  fund.  The  petition  alleged,  that  they  were  the 
owners  of  certain  lawful  and  valid  claims  against  the  fine  and 
forfeiture  fund,  which  had  been  duly  registered  in  the  proper 
book  by  the  treasurer.  The  petition  then  sets  out  the  names 
of  the  persons  who  originally  owned  the  claims,  and  avers, 
generally,  that  each  and  all  of  said  claims  are  for  fees  due  such 
persons  as  officers  of  court,  or  in  their  official  capacities,  in 
criminal  cases,  and  are  properly  chargeable  against  the  fine  and 
forfeiture  fund,  and  are  still  due  and  unpaid.  It  is  also  alleged, 
that  the  claims  of  relators  are  entitled  to  be  paid  out  of  the 
fine  and  forfeitni-e  fund,  after  the  claims  of  witnesses  in  State 
cases,  and  that  there  is  a  sufficient  amount  of  money  in  the 
hands  of  the  treasurer,  to  pa}'  all  claims  entitled  to  priority, 
and  those  of  relators.  The  petition  then  alleges  the  election 
and  qualification  of  the  treasurer,  and  a  demand  and  refusal  to 
pay.  A  demurrer  was  filed  to  the  petition,  on  these  grounds : 
Ist,  that  the  relators  had  a  specific  and  adequate  remedy  at  law, 
other  than  mandamiis ;  2d,  the  petition  does  not  disclose  that 
relators  have  a  clear  legal  right  for  the  relief  they  seek  against 
the  defendant  as  treasurer,  and  that  they  have  not  a  defined 
ade(|uate  legal  remedy  other  than  mandamus;  and,  3d,  that 
the  petition  is  too  indefinite  to  show  that  relators'  alleged  claims 
on  the  tine  and  forfeiture  fund  of  Bullock  county  are  respec- 
tively valid,  legal  and  subsisting  claims  against  said  fund.  The 
court  sustained  the  demurrer,  dismissed  the  petition,  and  taxed 
the  relators  with  the  costs ;  and  they  assign  this  judgment  as 
error. 

Troy  &  Tompkins,  for  appellants. — The  claims  set  out  are 
expressly  made  payable  out  of  the  fine  and  forfeiture  fund, 
after  the  payment  of  State  witnesses. — Code  of  1876,  §  4461. 
The  right  of  the  appellants  was  to  have  a  specifically  named 
fund  applied  to  the  payment  of  their  particular  claims,  and  it 
was  a  mere  ministerial  duty,  in  which  he  had  no  discretion,  for 
the  treasurer  to  pay  them.  Mandamus  is  the  proper  remedy 
to  compel  an  pfficer  to  perform  such  a  duty. — High  on  Man- 
damus, §§  101,  34.     An  action  on  the  treasurer's  bond  would 
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not  be  the  enforcement  of  this  right,  and  could  not  compel  the 
application  of  the  fund  as  the  law  directs. — High  on  Man- 
damus. §  35 ;  State  v.  Dougherty^  45  Mo.  294,  and  cases  cited ; 
MoCullough  V.  Mayor,  23  Wend.  458 ;  Fremont,  v.  Crippen, 
10  Cal.  211. 

C.  J.  L.  Cunningham,  contra. 

CLOPTON,  J. — The  general  rule  is,  that  to  entitle  a  party 
to  a  mandamus,  there  must  concur  a  specific  legal  right,  and 
the  absence  of  any  other  specific  and  adequate  legal  remedy. 
The  adequacy  of  another  legal  remedy,  so  as  to  prevent  in- 
terposition by  mandamus,  is  tested  by  its  sufficiency  to  place 
the  party  in  the  position  he  occupied  before  the  omission  of 
duty  complained  of,  or  would  have  occupied  if  the  duty  had 
been  performed.  The  statute  makes  it  the  duty  of  the  county 
treasurer,  whenever  there  is  a  surplus  of  the  funds  arising 
from  iines  and  forfeitures,  over  and  above  the  sum  required 
to  pay  the  registered  claims  of  State  witnesses,  to  pay  the  fees 
of  the  officers  of  court  arising  from  criminal  cases,  in  which 
the  defendants  have  been  convicted,  and  have  been  proved  in- 
solvent; or,  in  which  the  State  enters  a  nolle-prosequi  i  or  the 
indictment  has  been  withdrawn  and  filed ;  or  the  prosecution 
abated  by  the  death  of  the  defendant. — Code,  §  4461.  It  may 
be  conceded,  that  where  a  warrant,  though  drawn  by  the  proper 
officer,  is  payable  out  of  the  general  funds  of  the  county,  a  ma7i- 
dam,us  will  not  lie  to  compel  its  payment;  but  the  party  will 
be  left  to  his  remedy  on  the  official  bond  of  the  officer,  or 
by  action  on  the  case.  The  court  of  County  Commissioners 
has  no  control  over  fines  and  forfeitures,  and  can  create  no 
claim  against  the  fund.  The  fund  does  not  arise  from  taxation, 
but  from  fines  imposed  as  punishment,  penalties  for  disobe- 
dience of  the  process  of  court,  forfeitures  of  bail  recognizances, 
and  like  sources.  The  fine  and  forfeiture  fund  is  subject  to 
the  control  of  the  legislature ;  the  claims  to  be  paid  out  of  it, 
their  preferences,  and  the  conditions  of  payment,  may  be  modi- 
fied or  changed  by  the  General  Assembly ;  and  it  is  to  be  dis- 
bursed by  the  treasurer  according  to  law.  The  statute  creates, 
the  conditions  occurring,  a  specific  right  to  be  paid  out  of  a 
specific  fund,  set  apart  for  the  purpose.  An  action  on  the  case 
against  the  treasurer,  or  an  action  on  his  official  bond,  for  neg- 
lect or  breach  of  duty,  affords  pecuniary  compensation,  but 
does  not  compel  performance  of  the  specific  duty.  Another 
remedy,  to  defeat  mandamus,  must  be  adequate  to  enforce  the 
right  or  the  duty  in  question. — Craig  v.  Dougherty,  45  Mo. 
294 ;  Kendall  v.  United  States,  12  Pet.  524 ;  Fremont  v. 
Orippen,  10  Cal.  211;  McCullough  v.  Mayor  of  Broohlyn, 
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23  Wend.  458 ;  High  on  Ex.  Rem.  §  817 ;  MoUle  County  v. 
Stone,  69  Ala.  206. 

It  may  be  conceded,  that  the  petition  for  a  mandamus  is  de- 
fective, in  not  averring,  as  to  several  of  the  claims,  that  the 
persons  to  whom  the  fees  are  alleged  to  be  due  were  officers  of 
court,  and  that  the  veriiied  statement,  required  by  section  4462, 
was  not  made.  These  defects  are  not  assigned  as  special 
grounds  of  demurrer,  and  can  not  be  considered  by  us.  When 
a  demurrer  is  sustained,  and  special  causes  of  demurrer  are  not 
contained  in  the  record,  we  affirm,  if  there  be  any  sufficient 
cause  of  demurrer,  on  the  presumption  in  favor  of  the  ruling 
of  the  primary  court ;  but,  where  special  grounds  of  demurrer 
are  set  forth,  our  consideration  is  confined  to  them.  The  pur- 
pose of  the  statute  is  to  require  the  demurrant  to  assign  specially 
the  insufficiency  relied  on,  that  the  opposite  party  may  have 
an  opportunity  to  amend,  if  amendable. — P.  i&  M.  Mer.  Ins. 
Co.  V.  Selma  Sav.  Bank,  63  Ala.  585 ;  Sloan  v.  Frothingham^ 
65  Ala.  593 ;  Humphrey  v.  Burleson,  72  Ala.  1 ;  Cotten  v. 
Rutledge,  33  Ala.  110. 

lieversed  and  remanded,  for  such  further  proceedings  as  the 
applicants  may  be  advised. 


Jordan  &  Sons  v.  Pickett. 

Action  for  Damages  on  account  of  Fraudulent  Concealment. 

1.  Action  for  fraud;  lies  xvhen. — A  fraud  which  entitles  a  purchaser  of 
property  to  a  right  of  action  for  deceit,  ordinarily  consists  in  the  mis- 
representation or  concealment  of  a  material  fact,  on  which  he  has  a 
right  to  rely,  and  does  relj^  operating  an  inducement  to  the  contract, 
whereby  he  is  deceived  or  injured.  It  is  not  indispensable  that  it 
should  be  the  sole  inducement;  if  it  contribute  materially  it  is  suffi- 
cient; and  in  case  of  active  re[)resentations,  knowledge  of  its  falsity  is 
not  essential. 

2.  Same. — Silence,  to  be  an  actionable  fraud,  must  relate  to  material 
matter,  known  to  the  party,  and  which  it  was  his  duty  to  communicate 
under  the  circumstances.  Though  a  concealment  may  be  tantamount 
to  a  misrepresentation,  every  omission  to  disclose  facts,  though  mate- 
rial, is  not  necessarily  fraudulent.  The  true  rule  lies  between  the  civil 
law,  requiring  the  seller  to  disclose  every  defect  known  to  him,  and  the 
rule  adopted  in  some  cases  reijuiring  the  purchaser  to  make  inquiry, 
omitting  it  at  his  peril. 

3.  Same. — The  concealment  must  be  for  the  purpose  of  continuing  a 
false  impression  or  delusion  under  which  the  purchaser  has  fallen,  or 
of  suppressing  inquiry  and  thereby  effecting  a  sale — with  intention  to 
conceal  or  suppress — and  it  must  operate  an  inducement  to  the  contract. 

4.  Fraudulent  intention . — Intention  is  a  question  of  fact  for  the  jury ; 
but  where  the  fact  and  its  materiality  are  known  to  the  seller,  and  the 
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suppression  is  willful  and  intentional,  it  may  be  regarded  as  done  with 
intention  to  deceive,  and  the  purchaser,  not  having  equal  access  of  infor- 
mation, may  be  regarded  as  defrauded. 

5.  Fraud;  ivhen  action  ties  for. — When  the  means  and  sources  of  in- 
formation are  equally  accessible  to  both  parties,  the  ignorance  of  the 
purchaser  is  regarded  as  self-deception,  unless  art  or  artifice  is  em- 
ployed to  prevent  investigation,  or  stifle  information.  If  this  be  not  the 
case,  when  it  rests  in  the  personal  knowledge  of  individuals  unknown, 
or  exclusively  within  the  knowledge  of  the  seller,  the  concealment  of  a 
material  fact,  though  without  art  or  artifice,  is  willful  or  intentional, 
and  sufficient  to  sustain  a  right  of  action. 

6.  Same. — Fraud  and  damage  must  concur,  to  furnish  a  cause  of  ac- 
tion, the  damage  being  the  natural  and  proximate  consequence  of  the 
fraud.  The  concealment,  however  material,  which  is  not  a  moving  in- 
ducement to  the  purchaser,  works  him  no  injury. 

7.  Charge  on  part  of  evidence. — AVhen  witnesses  are  examined  on  be- 
half of  both  parties,  and  there  is  a  conflict,  a  charge  is  improper  which 
refers  to  the  jury  the  evidence  in  behalf  of  one  of  the  parties  only,  and 
indicates  that  they  look  to  that  alone. 

Appeal  from  Bullock  Circuit  Court. 

Tried  before  the  Hon.  II.  D.  Clayton, 

This  action  was  brouglit  by  E.  W.  Pickett  against  Jordan 
ife  Sons,  to  recover  damages  for  fraud  alleged  to  have  been 
committed  by  them  in  the  sale  of  a  mortgage,  given  by  one 
Giles  Willian)S  to  Jordan  &  Sons,  by  withholding  from  him 
the  fact  that  a  mule,  embraced  in  the  mortgage,  had  been 
traded  by  Williams,  and  that  one  then  in  his  possession  was 
not  covered  by  it. 

Joe  Pickett,  a  brother  of  plaintiff,  testified  that  about  the 
first  of  January,  1883,  Giles  Williams  moved  on  plaintiff's 
plantation,  on  which  plaintiff  then  resided,  taking  with  him 
his  stock  and  other  personal  property,  and  rented  land  from 
plaintiff;  that  Giles  owed  Jordan  &  Sons  an  account,  which 
was  secured  by  a  chattel  mortgage  to  them ;  that  at  the  request 
of  plaintiff',  he  went,  about  the  15th  of  January,  to  Jordan  & 
Sons,  to  see  about  settling  with  them ;  that  Watt  Jordan,  a 
member  of  the  firm,  told  him  that  Giles  owed  them  about 
$264,  and  that  it  could  be  settled  for  $250.  Witness  then 
asked  what  was  the  value  of  the  property  covered  by  the  mort- 
gage, when  Jordan  wrote  out  a  memorandum  of  the  property 
which,  at  his  valuation,  was  worth  $240,  and  included  a  mule 
valued  at  $120.  Witness  then  informed  Jordan  that  he  would 
see  plaintiff  and  let  him  know  his  decision  ;  and  having  seen 
him,  he  wrote  a  note  as  plaintiff's  agent,  accepting  the  offer  of 
sale.  He  further  testified  that  he  had  seen  the  stock  which 
Giles  had  in  his  possession  when  the  mortgage  was  transferred, 
and  that  the  mule  he  had  at  that  time  was  a  dark  brown  one, 
but  he  did  not  know  what  its  name  was  before  the  mortgage 
was  transferred.  The  mortgage  of  Giles  Williams  to  Jordan 
Vol.  lxxviii. 
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&  Sons  was  introduced  in  evidence,  which  conveyed,  among 
other  things,  one  black  horse  rnnle  named  Scott. 

Plaintiff  then  testified  in  his  own  behalf,  that  he  authorized 
Joe  Pickett  to  make  the  negotiations  with  Jordan  &  Sons  in 
regard  to  the  mortgage ;  that  after  the  note  referred  to  in  Joe 
Pickett's  testimony,  he  met  Watt  Jordan,  paid  him  the  $250, 
and  took  a  written  transfer  of  the  mortgage  to  himself;  that 
as  he  was  leaving  the  store,  Jordan  called  him  back,  and  asked 
him  if  he  did  not  wish  the  account  transferred  also ;  to  which 
he  replied,  that  he  did,  and  Jordan  thereupon  transferred  it  to 
him;  that  in  the  month  of  August,  1883,  he  first  found  out 
that  the  mule  in  Giles'  possession  was  not  described  in  the 
mortgage ;  that  he  had  several  times  seen  the  mule,  six  weeks 
prior  to  the  time  the  mortgage  was  transferred  to  him  ;  that 
said  mule  was  a  dark  brown  color,  nearly  black-;  and  that  he 
did  not  know  the  name  of  the  mule  before  the  mortgage  was 
transferred  to  him.  He  further  testified,  that  he  had  never 
obtained  possession  either  of  the  mule  described  in  the  mort- 
gage, or  the  one  Giles  had  in  possession  on  his  place;  that  be- 
fore the  mortgage  was  transferred  to  him,  and  after  Giles  had 
moved  on  his  place,  and  while  in  possession  of  the  dark  brown 
mule,  Giles  told  him  that  Jordan  &  Sons  had  a  mortgage  on 
all  he  had ;  that  in  January,  1884,  after  demand  on  Giles,  he 
brought  a  detinue  suit  for  the  dark  brown  mule,  before  a  jus- 
tice of  the  peace ;  and  that  the  mule  being  of  greater  value 
than  $50,  the  suit  was  dismissed  by  the  justice  for  want  of 
jurisdiction. 

It  was  also  proved  that  Watt  Jordan,  when  the  detinue*  suit 
was  pending,  wrote  a  note  to  the  justice,  in  which  he  used  the 
following  language  :  "I  hereby  certify,  and  will  swear,  that  the 
mule  Giles  Williams  had  in  his  possession  in  January,  1883,  is 
the  mule  intended  to  be  conveyed  by  chattel  mortgage  dated 
January  18.  1882,  and  made  to  Jordan  «&;  Sons,  and  by  them 
transferred  to  E.  W.  Pickett,  on  the  28th  day  of  February, 
1883." 

The  defendants  then  introduced  Watt  Jordan,  a  member  of 
the  firm  of  Jordan  &  Sons,  who  testified  that,  about  the  middle 
of  January,  1883,  Joe  Pickett  came  to  him,  as  the  agent  of 
plaintiii,  and  asked  him  how  much  Giles  Williams  owed  his 
firm,  and  what  he  would  take  for  the  account ;  that  he  told 
him  the  amount  of  the  account,  and  stated  what  he  would  take 
for  it ;  that  Joe  Pickett  then  asked  him  how  much  property 
Giles  had,  and  what  it  was  worth  ;  that  witness,  in  reply,  made 
a  rough  calculation,  which  is  shown  in  Pickett's  testimony  ; 
that  nothing  was  said  by  either  of  them  about  a  sale  or  transfer 
of  any  mortgage,  nor  was  anything  ever  said  about  said  sale  and 
transfer,  except  as  hereafter  stated  in  his  testimony ;  that  on 
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February  28,  1883,  plaintiff  came  to  his  store,  and  brought  the 
$250,  which  he  paid  him,  and  the  account  was  then  transferred 
to  Pickett ;  that  when  plaintiff  was  about  to  leave  the  store,  he 
(Jordan)  called  him,  and  told  him  that  he  had  a  mortgage  on 
Giles,  and  being  of  no  further  use  to  him,  he  would  transfer  it 
to  him  ;  that  upon  plaintiff's  saying  he  would  like  to  have  it, 
he  transferred  the  mortgage  to  him.  This  witness  further 
testified,  that  on  the  day  the  mortgage  was  made  by  Giles 
Williams  to  Jordan  &  Sons,  and  before  its  execution,  Giles 
said  that  he  might  want  to  trade  the  black  mule  SgoU,  which 
he  then  owned,  for  a  dark  brown  luule  belonging  to  his  firm, 
but  that  he  would  like  to  try  him  before  any  trade  was  made ; 
that  his  firm  iigreed  to  this,  upon  the  understanding  that  the 
mortgage  was  to  be  executed  on  the  black  mule  Scott,  and  that 
if  afterwards  Giles  decided  to  take  the  dark  brown  mule  (also 
called  Scott),  he  should  be  the  one  covered  by  the  mortgage. 

There  was  testimony  as  to  the  value  of  the  mule  which 
Giles  had  in  his  possession,  in  the  fall  of  1888,  when  the 
plaintiff  attempted  to  foreclose  his  mortgage.  There  was, 
also,  evidence  tending  to  show  that  the  agreement  between 
Giles  and  Jordan  &  Sons,  at  the  time  of  the  exchange  of  the 
mules,  was,  that  if  Jordan  &  Sons  came  to  the  conclusion  that 
the  mortgage,  as  written,  was  not  suflScient  to  hold  the  dark 
brown  mule,  Giles  was  to  execute  another  mortgage  upon  the 
particular  mule,  but  that  they  had  never  required  it  to  be  done. 
The  evidence  of  defendants  tended  to  show  that  the  dark 
brown  mule  was  called  Scott,  and  that  of  the  plaintiff  that  he 
had  a  different  name.  This  was,  substantially,  all  the  evi- 
dence. 

The  court,  among  other  things,  charged  the  jury  as  follows : 
The  law  never  permits  a  person,  dealing  with  another,  to  fail 
by  an  act  of  omission  to  give  to  such  other  a  fact  known  to 
him,  which  failure  to  give  such  information  operates  as  an  in- 
ducement to  that  other  person  to  make  a  purchase  or  transfer, 
which  fact  he  ought  to  have  communicated,  which  was  an  in- 
ducement acted  on  by  the  other,  and  by  which  he  is  damaged. 
To  the  giving  of  this  charge  the  defendants  excepted. 

The  court  then  gave  the  following  written  charges,  at  the  re- 
quest of  the  plaintiff,  to  each  of  which  the  defendants  sepa- 
rately excepted  :  (1.)  That  the  written  transfer  indorsed  on  the 
mortgage  in  evidence  conveys  to  Pickett  the  written  mortgage, 
and  the  property  purporting  to  be  therein  conveyed,  and  all 
the  rights  of  the  defendant  under  it.  (2.)  That  the  written 
transfer  does  not  transfer,  or  purport  to  transfer,  any  parol 
mortgage. 

Vol.  lxxviii. 


1884.]  OF  ALABAMA.  335 

[Jordan  &  Sons  v.  Pickett.] 

The  defendants  then  requested  the  court  to  give  tlie  follow- 
ing written  charges,  which  the  court  separately  refused  to  give, 
and  defendants  separately  excepted  : 

"(1.)  If  the  jury  believe,  from  the  evidence,  that  on  the 
day  of  the  execution  of  the  mortgage  in  question,  Williams 
made  an  agreement  with  the  defendants,  by  which  he  was  to 
leave  with  them  the  black  mule  iScoU,  and  take  the  dark  brown 
mule,  with  the  understanding  that,  if  he  concluded  to  make 
the  exchange,  that  such  dark  brown  mule  should  be  treated 
and  considered  as  covered  by  the  mortgage  that  day  executed  ; 
and  if  they  further  believe  that,  at  the  time  of  the  transaction 
between  plaintiff  and  defendants,  the  defendant,  with  whom 
the  transactions  were  had,  honestly  and  in  good  faith  believed 
that,  by  that  agreement,  the  dark  brown  mule  was  embraced 
in  and  covered  by  said  written  mortgage,  then  his  failure  to 
declare  the  fact  of  such  agreement  to  Pickett  was  not  a 
fraudulent  concealment,  and  no  action  can  be  maintained 
therefor. 

"(2.)  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
of  the  transactions  between  the  plaintiff  and  defendants,  and 
at  the  time  of  the  transfer  of  the  account  and  mortgage  in 
evidence,  defendants  honestly  believed  that,  under  the  agree- 
ment between  them  and  Williams — if  the  jury  believe  there 
was  such  an  agreement— the  mule  then  in  the  possession  of 
Williams  was  embraced  in  and  covered  by  the  written  mort- 
gage, then  their  failure  to  disclose  the  fact  of  such  agree- 
ment to  plaintiff,  or  to  his  agent,  did  not  constitute  a  fraudulent 
concealment,  for  which  an  action  will  lie  in  favor  of  plaintiff 
against  the  defendants. 

"  (3.)  If  the  jury  believe  the  evidence  as  testified  to  by  the 
witness  Jordan,  then  they  must  find  a  verdict  for  the  de- 
fendant. 

"  (4.)  If  the  jury  believe  the  facts  as  testified  to  by  the 
witness  Jordan,  relative  to  the  exchange  of  the  mules,  and 
the  agreement  between  them  as  to  the  mortgage,  then  the 
Jordans  had  a  valid  parol  mortgage  upon  said  mule,  and  the 
transfer  and  assignments  made  to  Pickett  and  testified  to, 
transferred  such  mortgage  to  him ;  and  if  they  further  believe 
that  Pickett  brought  a  suit  for  such  mule,  in  the  court  of  a 
justice  of  the  peace,  and  that  such  suit  was  defeated,  upon  the 
ground  that  the  mule  was  worth  over  fifty  dollars ;  and  if  they 
further  believe  that  said  Pickett  had  ample  time  to  bring  a 
suit  for  such  mule  in  a  court  having  jurisdiction  of  such  suit, 
and  that  such  mule  was  lost  to  him  by  his  failure  to  bring 
such  suit,  then  he  can  not  hold  defendants  liable  for  loss  sus- 
tained by  such  failure  on  his  part,  and  the  jury  must  find  for 
defendants. 
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"(5.)  If  the  jury  believe  the  facts  as  testified  to  by  the  wit- 
ness Jordan,  relative  to  the  exchange  of  the  mules,  and  the 
agreements  between  him  and  Williams  as  to  the  mortgage  being 
upon  the  last  mule  held  by  said  Williams,  then  the  Jordans  had 
a  valid  parol  mortgage  upon  said  mule,  and  the  transfer  and 
'assignment  made  to  Pickett  and  testified  to,  transferred  said 
•  mortgage  to  Pickett  so  as  he  could  have  recovered  said  mule 
upon  it,  had  he  brought  suit  for  the  same  in  a  court  having 
jurisdiction  ;  and  the  fact  that  said  Pickett  brought  suit  for 
said  mule  in  a  court  not  having  jurisdiction,  and  lost  said  suit, 
does  not  make  said  Jordans  liable  for  the  loss  sustained  by  such 
failure  on  his  part. 

"(6.)  If  the  jury  believe,  from  the  evidence,  that  by  the 
agreement  between  Williams  and  Jordan  &  Sons,  the  defend- 
ants, it  was  agreed  that  the  mule  in  question  should  be  treated 
and  considered  as  covered  by  the  mortgage  executed  by  said 
Williams  to  Jordan  &  Sons,  then  that  created  a  valid  parol 
mortgage  upon  the  mule,  and  the  transfer  of  the  account  and 
note  and  mortgage  to  Pickett  by  Jordan  &  Sons  operated  as  a 
transfer  of  such  parol  mortgage,  and  gave  Pickett  a  right  to 
sue  for  and  recover  said  mule;  and  if  the  jury  further  believe 
that  such  right  of  Pickett  to  sue  for  and  recover  said  mule  was 
lost  by  reason  of  his  having  brought  suit  therefor  in  a  justice 
of  the  peace  court,  then  Jordan  &  Sons  are  not  liable  in  this 
action  to  account  to  Pickett  for  damages  he  sustained  by  the 
loss  of  the  suit,  and  the  consequent  failure  to  recover  such 
mule. 

"(7.)  The  failure  of  Pickett  to  recover  the  mule  in  question, 
in  the  suit  before  the  justice  of  the  peace,  did  not  preclude  him 
from  recovering  the  mule  in  an  action  before  a  court  having 
jurisdiction  of  such  cause;  and  if  he  negligently  failed  to 
bring  such  suit,  and  thereby  lost  said  mule,  the  defendants  are 
not  liable  in  this  action  for  such  loss. 

"(8.)  Under  the  evidence  in  this  case,  Jordan  &  Sons  were 
not  under  any  obligation  to  disclose  to  Pickett  the  facts  relative 
to  the  exchange  of  mules  testified  to,  and  the  agreement  rela- 
tive to  the  mortgage  upon  the  same,  and  their  mere  failure  to 
do  so,  gives  no  right  to  Pickett  to  maintain  this  action. 

"(9.)  Although  the  jury  may  believe,  from  the  evidence, 
that  Jordan  &  Sons  failed  to  disclose  the  fact  that  the  only 
mortgage  they  held  upon  the  mule  in  possession  was  a  verbal 
mortgage;  yet,  if  they  believe  that  such  failure  to  discover 
that  fact  did  not  operate  to  induce  Pickett  to  purchase  the 
claim,  but  that  he  would  have  bought  the  claim  even  had  he 
known  the  mortgage  was  merely  a  verbal  one,  then  they  must 
find  for  the  defendants. 
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"(10.)  Although  the  jury  may  believe  that  Jordan  &  Sons 
failed  to  disclose  the  fact  that  the  mule  then  in  the  possession 
of  Williams,  the  mortgagor,  was  not  covered  by  the  written 
mortgage  given  in  evidence ;  even  then  they  can  not  find  for 
the  plaintiff  in  this  action,  unless  they  further  believe  that 
Jordan  &  Sons  knew,  at  the  time,  that  such  mule  was  not  cov- 
ered by  said  mortgage,  and  also  believe  that  they  failed  to 
make  such  disclosure  for  the  purpose  of  influencing  the 
plaintiff  in  purchasing  the  account  and  mortgage  given  in  evi- 
dence. 

"(12.)  Before  the  jury  can  find  for  the  plaintiff'  in  this 
action,  they  must  believe,  from  the  evidence,  that  Jordan  & 
Sons  not  only  failed  to  disclose  the  fact  that  the  mortgage  did 
not  etnbrace  the  mule  in  question,  but  they  must  also  believe 
that  they  failed  to  disclose  such  fact  with  intent  to  deceive 
Pickett,  or  for  the  purpose  of  influencing  or  inducing  him  to 
make  the  purchase  of  the  claitn  against  the  mortgagee,  Wil- 
liams. 

"(14.)  If  the  jury  believe,  from  the  evidence,  that  Jordan 
&  Sons  had  a  written  mortgage  on  some  property,  and  a  verbal 
mortgage  upon  the  mule  in  question;  and  if  they  further  be- 
lieve that,  in  the  conversation  between  the  witness  Joe  Pickett 
and  said  Jordan  &  Sons,  relative  to  the  purchase  of  the  claim 
against  the  mortgagee,  Williams,  nothing  was  said  by  either 
party  as  to  the  character  of  the  mortgage  held  by  Jordan  & 
Sons,  but  all  that  passed  between  them  was  that  Jordan,  in 
estimating  the  value  of  the  accounts,  stated  that  he  held  a 
mortgage  upon  certain  property,  and  that  upon  such  statement 
alone  Pickett  wrote  the  letter  in  evidence,  accepting  the  propo- 
sition of  Jordan  &  Sons  for  the  sale  of  such  claim  ;  then  the 
failure  of  Jordan  to  disclose  that  a  part  of  the  property  upon 
which  he  claimed  a  mortgage  was  held  only  by  a  verbal  mort- 
gage, was  not  a  fraudulent  concealment,  for  which  an  action 
will  lie  against  Jordan  &  Sons. 

"(15.)  If  the  jury  believe,  from  the  evidence,  that  the  mort- 
gagee, Williams,  stated  to  the  plaintiff,  Pickett,  before  the 
transfer  of  the  note  and  mortgage  in  evidence,  that  Jordan  & 
Sons  had  a  mortgage  upon  all  his  property;  and  if  they  further 
believe  that,  in  purchasing  the  claim  against  Williams,  Pickett 
was  influenced  as  nmch  by  the  statement  of  Williams  as  he 
was  by  the  failure  of  Jordan  &  Sons  to  disclose  the  fact  that 
the  mortgage  upon  the  mule  was  only  a  verbal  mortgage;  and 
if  they  further  believe  that  Jordan  &  Sons  had  no  intent  to 
deceive  by  sucli  concealment ;  then  their  failure  to  disclose 
such  fact  was  not  such  a  fraudulent  concealment  as  entitles  the 
plaintiff  to  maintain  this  action. 
22 
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''(16.)  If  the  jury  believe,  from  the  evidence,  that  Williams 
moved  to  the  plantation  of  Pickett  before  the  transfer  of  the 
claim  in  question,  and  that  the  mule  described  in  the  mortgage 
was  a  black  horse  mule  named  Scott  ^  and  if  they  further  be- 
lieve that  the  only  mule  in  Williams'  possession  vt-as  a  dark 
brown  mule ;  and  if  they  further  believe  that,  by  the  exercise 
of  ordinary  care,  Pickett  could  have  discovered,  before  he  paid 
the  money  and  took  the  transfer  of  the  mortgage,  that  the 
mule  in  Williams'  possession  was  not  such  a  dark  mule  as  was 
described  in  the  mortgage  ;  then  the  jury  can  not  find  for  the 
plaintiff,  although  they  may  believe  that  Jordan  &  Sons  failed 
to  disclose  the  fact  that  the  mortgage  they  held  upon  such  mule 
was  a  verbal  mortgage ;  unless  the  jury  further  believe  that 
they  failed  to  make  such  disclosure  with  the  intent  to  injure  or 
defraud  Pickett." 

The  charges  given,  and  the  refusal  of  the  charges  requested, 
are  now  assigned  as  error. 

Tkoy  &  Tompkins,  for  appellant, 

Powell  &  Cabaniss,  and  Watts  &  Son,  contra. 

CLOPTON,  J. — The  fraud,  which  entitles  a  purchaser  of 
property  to  a  right  of  action  for  deceit,  ordinarily,  consists  in 
the  misrepresentation  or  concealment  of  a  material  fact,  on 
which  he  has  a  right  to  rely,  and  does  rely,  operating  an  induce- 
ment to  the  contract,  and  whereby  he  is  deceived  and  injured. 
It  is  not  indispensable  that  the  misrepresentation  or  conceal- 
ment shall  be  the  sole  inducement ;  it  is  sufticient  if  it  materi- 
ally contributes,  and  is  of  such  character  that  the  purchaser 
would  not  have  consummated  the  contract,  had  he  known  the 
falsity  of  the  statement,  or  the  fact  suppressed.  In  case  of  an 
active  representation,  knowledge  of  its  falsity  is  not  essential. 
A  contract,  obtained  by  misrepresentation,  may  be  avoided,  or 
an  action  for  damages  sustained,  though  the  asserting  party 
may  not  know  the  statement  is  false.  It  is  as  much  a  fraud  at 
law  to  affirm  as  true  what  is  untrue,  though  not  known  to  be 
so,  as  to  assert  what  is  known  to  be  untrue.  The  law  imposes 
the  duty  of  ascertaining  the  truth  of  the  statement  before 
making  it,  and  demands  in  case  of  omission  that  the  represen- 
tation should  be  made  good. — Munroev.  Pritchett,  16  Ala.  785. 

While  it  may  be  more  difficult  to  define,  with  clearness  and 
precision,  the  distinction  between  suppression  and  falsehood, 
as  constituting  actual  fraud,  it  may  be  said,  generally,  that  si- 
lence, in  order  to  be  an  actionable  fraud,  must  relate  to  a  ma- 
terial matter,  known  to  the  party,  and  which  it  is  his  legal  duty 
to  communicate  to  the  other  contracting  party,  whether  the 
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duty  arises  from  a  relation  of  trust,  from  confidence,  inequality 
of  condition  and  knowledge,  or  other  attendant  circumstances.. 
Though  a  concealment  may  be  tantamount  to  a  misrepresenta- 
tion, and  equally  effective  to  deceive  or  mislead,  every  omission 
to  disclose  facts,  though  material,  is  not  necessarily  fraudulent. 
The  rule,  best  adapted  to  the  proper  conduct  of  business  trans- 
actions, lies  between  the  two  extremes — the  rule  of  the  civil  law, 
which  requires  the  seller  to  disclose  every  defect  known  to 
bin),  that  affects  the  merits  of  the  contract,  or  which  the  pur- 
chaser is  interested  in  knowing;  and  the  rule  adopted  in  some 
of  the  cases,  that  it  is  incumbent  on  the  purchaser,  if  he  does 
not  take  a  warranty,  to  ask  for  information,  and  that  he  can 
not  complain  of  a  failure  to  communicate  facts,  which  he  could 
have  learned  by  inquiry. 

In  Steele  v.  Kinkle,  3  Ala.  352,  frandulent  concealment  is 
defined  to  be,  "  the  failure  to  disclose  a  material  fact,  which 
tiie  vendor  knows  himself,  which  he  has  a  right  to  presume  the 
person  with  whom  he  is  dealing  is  ignorant  of,  and  of  the  ex- 
istence of  which  the  other  can  not,  by  ordinary  diligence,  be- 
come acquainted."  Concealment  implies  design,  or  purpose. 
That  it  may  furnish  a  sufficient  cause  of  action,  the  fact  sup- 
pressed must  not  be  only  material,  but  the  materiality  must 
either  be  known  to  the  seller,  or  the  facts  must  so  constitute 
an  element  of  the  value  of  the  contract,  as  to  authorize  the  in- 
ference of  knowledge  of  its  materiality.  The  concealment 
must  be  for  the  purpose  of  continuing  a  false  impression  or 
delusion  under  which  the  purchaser  has  fallen,  or  of  suppress- 
ing inquiry,  and  thereby  effecting  a  sale — with  the  intention 
to  conceal  or  suppress — and  it  must  operate  an  inducement  to 
the  contract. 

Though  the  intention  is  a  question  for  the  jury,  where  the 
fact  and  its  materiality  are  known  to  the  seller,  and  the  sup- 
pression is  willful  or  intentional,  it  may  be  regarded  as  done 
with  an  intention  to  deceive  or  mislead,  and  the  purchaser,  not 
having  equal  access  of  information,  may  be  regarded  as  de- 
frauded.— Hanson  v.  Edgerly^  29  N.  H.  343 ;  Beninger  v. 
Cm-win^  4  Zab.  257 :  Cornelius  v.  Molloy,  7  Penn.  293 ;  1 
Smith  Lead.  Cases,  322,  323.  It  has  been  said,  too  strongly, 
that  the  conduct  of  the  suppressing  party  should  be  so  fraudu- 
lently moulded,  that  the  negation  of  the  suppressed  fact  must 
be  implied. — 1  Whart.  on  Contr.  §  251.  In  Steele  v.  KinMe^ 
supra,  it  was  held,  that  mere  silence  as  to  the  true  state  of 
the  title  will  not,  of  itself,  be  a  fraudulent  concealment,  where 
the  abstract  of  the  title  is  sufficient  to  put  the  purchaser  on  in- 
quiry. When  the  means  and  sources  are  equally  accessible  to 
both  parties,  the  ignorance  of  the  purchaser  is  regarded  as  self- 
deception,  unless  art  or  artifice  is  employed  to  prevent  investi- 
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gation,  or  stifle  information.  But,  when  the  access  to  informa- 
,tion  is  not  equal,  as  when  it  rests  in  the  personal  knowledge  of 
individuals  unknown,  or  exclusively  in  the  knowledge  of  the 
seller,  the  concealment  of  a  known  material  fact,  though  with- 
out art  or  artifice,  if  willful  or  intentional,  is,  on  the  same  prin- 
ciple as  a  misrepresentation  not  known  to  be  false,  sufficient  to 
sustain  a  right  of  action. 

The  alleged  deceit  consists  in  the  failure  to  disclose  that,  by 
a  parol  agreement  contemporaneous  with  the  execution  of  the 
written  mortgage,  a  mule,  then  owned  by  the  defendants,  was 
subsequently  exchanged  and  substituted  for  the  one  specially 
described  in  the  mortgage.  It  is  not  claimed  that  there  was 
express  fraud  by  misrepresentation,  or  that  there  was  any  de- 
vice employed  by  the  defendants  to  put  plaintiff  off  his  guard, 
or  to  discourage  inquiry.  Speaking  from  the  record,  the 
mortgagor,  having  rented  land  from  the  plaintiff,  had  moved 
with  his  stock  on  his  plantation,  and  the  plaintiff  had  seen  the 
mule  in  the  possession  of  the  mortgagor,  before  he  purchased 
the  debt  and  mortgage.  Ordinary  diligence — a  casual  examin- 
ation of  the  written  mortgage — would  have  shown  that  the 
mule  described  therein  did  not  answer  the  description  of  the 
mule  in  the  possession  of  the  mortgagor,  and  would  have  put 
the  plaintiff  on  inquiry.  While  the  defendants  did  not  repre- 
sent any  particular  tnule  as  included  in  the  mortgage,  it  may 
be  considered  tliat  the  furnished  estimated  value  referred  to 
the  substituted  mule,  then  in  the  mortgagor's  possession.  Con- 
ceding that  the  agreement  to  exchange  and  substitute  created 
only  a  parol  mortgage,  and  did  not,  as  between  the  parties, 
bring  the  substituted  property  under  the  operation  of  the  writ- 
ten mortgage,  a  question  on  which  courts  differ ;  an  honest 
and  bona  fide  opinion,  or  belief,  that  the  substituted  mule  was 
thereby  included  in,  and  covered  by  the  written  mortgage,  is 
inconsistent  with  a  willful  suppression  for  the  purpose  of  de- 
ceiving or  misleading.  Mere  silence  in  respect  to  the  parol 
agreement,  not  deemed  or  believed  to  be  material,  such  silence 
being  the  consequence  of  an  honest  mistake  of  its  legal  effect, 
and  of  a  honafide  opinion  that  the  substituted  property  was  in- 
cluded in  the  written  mortgage  as  if  originally  incorporated,  is 
not  a  fraudulent  suppression.  There  is  wanting  the  element 
of  concealing  for  the  purpose  of  deceiving  or  misleading. 

Fraud  and  damage  must  concur  to  furnish  a  cause  of  action, 
the  damage  being  the  natural  and  proximate  consequence  of 
the  fraud.  The  concealment  of  a  fact,  however  material,  which 
is  not  a  moving  inducement  to  the  purchaser,  works  him  no 
injury.  We  do  not  mean,  the  relative  effects  of  inducements 
moving  from  different  sources  shall  be  determined  by  a  com- 
parison of  their  respective  motive  power.  It  is  sufficient  if  a 
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fraudulent  concealment  of  the  defendants  materially  contrib- 
uted to  effect  the  purchase,  irrespective  of  any  other  cause. 
But,  if  the  failure  to  disclose  the  parol  agreement  did  not  in- 
duce the  plaintiff  to  purchase  the  claim  ;  if  he  would  have 
purchased  it  had  he  been  informed  that  the  mortgage  was 
merely  verbal ;  if  he  purchased  it,  not  relying  on  the  defend- 
ants to  fully  and  fairly  state  the  facts,  but  on  the  statements  of 
the  mortgagor,  he  is  without  right  to  a  recovery.  Further :  if 
•  the  plaintiff  purchased  the  claim  because  secured  by  a  lien  on 
personal  property,  without  reference  to  whether  it  was  a  written 
or  parol  lien,  he  practically  and  substantially  obtained  what  he 
bargained  for.  The  transfer  of  the  claim  carried  with  it  the 
lien  for  its  payment,  whether  written  or  verbal,  for  the  en- 
forcement of  which  the  law  furnished  a  remedy.  If  its  fruits 
were  lost  by  his  negligence  or  failure  to  institute  proper  legal 
proceedings,  when  the  lien  was  available,  the  defendants  are 
not  responsible  for  damage  sustained  by  reason  of  such  negli- 
gence or  failure. 

On  the  foregoing  principles,  charges  numbered  one,  two, 
seven,  nine,  eleven,  twelve,  and  sixteen,  requested  by  the  de- 
fendants, should  have  been  given.  The  instructions,  based,  in 
whole  or  in  part,  on  the  hypothesis  that  the  jury  believed  the 
evidence  of  the  witness  Jordan,  were  properly  refused.  Where 
witnesses  are  examined  on  behalf  of  both  parties,  and  there  is 
a  conflict,  a  charge  is  improper  which  refers  the  jury  to  the 
evidence  on  behalf  of  one  of  the  parties  only,  and  indicates 
that  they  may  look  to  that  alone. — Dill  v.  State,  25  Ala.  15 ; 
Tes7iey  v.  State,  77  Ala.  33. 

Reversed  and  remanded. 


Evans  v.  Cincinnati,  Selma  <&  Mobile 
Railway  Company. 

Action  for  Breach  of  Special  Contract 

1.  Consideration  and  mutuality  of  contract. — Mutuality  is  an  essential 
element  of  a  contract,  and  neither  party  is  bound  unless  both  are  ;  yet 
a  promise  is  a  sufficient  consideration  to  support  another  promise  ;  and 
when  a  unilateral  promise  is  made,  acceptance  of  performance,  or  any 
act  done  in  recognition  of  its  implied  though  unexpressed  consideration, 
supplies  the  element  of  mutuality,  and  gives  a  right  of  action  on  the 
contract. 

2.  Special  contract  construed,  as  to  employment  and  compensation  of 
agent  by  railroad  company. — A  written  instrument,  signed  only  by  a 
railroad  company,  by  which,  in  consideration  of  a  promise  by  the 
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owner  of  lands  to  convey  to  it  a  right  of  way  through  his  lands,  the 
company  binds  itself  (1st)  to  pay  him  a  specified  sum  of  money,  (2d)  to 
establish  a  station  or  depot  at  or  near  a  named  road-crossing,  (3d)  to 
fence  the  track  through  his  lands,  (4th)  to  locate  the  houses  for  the  sec- 
tion hands  at  or  near  the  station,  and  (5th)  to  appoint  him  agent  for 
said  station,  to  continue  him  as  such  so  long  as  he  faithfully  discharged 
the  duties  of  the  agency,  and  to  pay  him  a  salary  as  agent  of  $30  per 
month,  should  the  business  of  the  station  justify  the  same,— does  not, 
of  itself,  constitute  him  an  agent  of  the  railroad  company  at  said  station, 
on  the  completion  of  the  road,  but  gives  him  an  absolute  right  to  de- 
mand the  appointment;  nor  does  it  fix  his  compensation  as  agent  at 
$30  per  montli,  but  leaves  it  to  be  determined  by  the  amount  of  busi-' 
ness  done  at  the  station,  as  computed  by  the  customary  percentage  on 
receipts;  but  the  promise  of  the  company  to  appoint  him  as  its  agent  is 
supported  by  a  sufficient  consideration,  although  there  is  no  promise  on 
his  part  to  accept  the  agency. 

3.  Same;  averment  of  complaint  in  action  for  breach. — To  maintain 
an  action  for  the  breach  of  such  agreement,  the  plaintiff"  must  aver  that 
he  made  application  for  the  agency;  and  to  support  a  claim  to  compen- 
sation at  $30  per  month,  he  must  aver  that  the  business  of  the  station 
justified  the  payment  of  that  sum. 

4.  Same;  damages  for  breach. — An  action  lies,  also,  for  the  breach  of 
the  agreement  to  locate  the  section  houses  and'to  fence  the  track,  and  at 
least  nominal  damages  may  be  recovered,  and  any  actual  damages 
which  are  the  natural  and  proximate  consequences  of  the  breach  ;  but 
not  merely  possible  or  speculative  losses,  such  as  the  possible  increase 
of  patronage  to  his  store  and  mill  by  the  location  of  the  houses. 

5.  Same;  acceptance  of  performance'  after  siiit  brought;  how  pleaded. 
If  a  fence  was  ])uilt  by  the  company  after  suit  brought,  and  was  ac- 
cepted by  plaintiff  in  full  satisfaction  of  that  breach,  this  is  only  avail- 
able under  a  sworn  plea  puis  darrein  continuance. 

Appeals  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  by  Benjamin  S.  Evans  against  the 
appellee,  a  domestic  corporation,  to  recover  damages  for  alleged 
breaches  of  a  written  contract  signed  by  the  defendant,  which 
was  dated  January  21st,  1882,  and  in  these  words:  "Know  all 
men  by  these  presents,  that  the  Cincinnati,  Selma  &  Mobile 
Railway  Company  hereby  agrees  to  the  following  terms  with 
Benjamin  S.  Evans,  for  and  in  consideration  of  the  grant  of 
right  of  way  to  said  railway  company  across  his  lands,"  describ- 
ing them,  "one  hundred  feet  wide,  being  fifty  feet  each  way 
from  the  center  of  the  road-bed,  to- wit :  to  establish  a  station 
or  depot  at  or  near  where  the  Finch's  Ferry  road  crosses  the 
line  of  said  railway  company ;  to  fence  the  line  through  said 
lands  by  a  fence  of  two  strands  of  wire,  with  a  top  plank  ;  to 
locate  tlie  quarters  of  the  section  hands  at  or  near  said  station  ; 
to  appoint  him  agent  for  said  railway  company  at  said  station 
or  ^epot,  and  continue  him  as  such  so  long  as  he  discharges  the 
duties  of  such  office  of  agent  faithfully  and  in  a  competent 
manner,  satisfactory  to  the  auditor  and  superintendent  of  said 
railway  company,  in  accordance  with  the  rules  and  regulations 
which  may  be  prescribed  for  said   company ;  to  pay  him,  as 
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such  agent,  a  salary  of  thirty  dollars  per  month,  should  the 
business  of  such  station  justify  the  same ;  and  to  pay  him  the 
sum  of  two  hundred  and  fifty  dollars.  And  the  said  Evans 
hereby  agrees  to  grant  such  right  of  way,  executed  by  said 
Evans  and  wife  to  said  railway  company,  as  above  mentioned. 
Witness  my  hand,"  &c.  Signed  by  A.  M,  Fowlkes,  as  general 
superintendent  of  said  railway  company,  but  not  by  Evans. 
The  complaint  set  out  this  writing,  and  alleged  as  breaches,  Ist, 
the  failure  of  the  defendant  to  erect  the  station  houses  as 
stipulated ;  2d,  the  failure  to  build  a  fence  inclosing  the  track 
of  the  road  ;  and,  3d,  the  failure  to  appoint  plaintiff  as  agent 
at  said  station,  when  he  was  ready  and  willing  to  act,  and  to 
pay  him  the  stipulated  compensation  of  $30  per  month. 
There  were  numerous  rulings  of  the  court,  adverse  to  the 
plaintiff,  on  the  pleadings  and  evidence,  and  in  the  refusal  of 
charges  asked ;  and  these  several  rulings,  seventeen  in  all,  are 
now  assigned  as  error.  The  plaintiff  recovered,  under  the 
rulings  of  the  court,  a  verdict  and  judgment  for  $286  ;  and 
exceptions  being  reserved  by  the  defendant  to  several  adverse 
rulings,  there  is  a  cross-assignment  of  errors  as  to  these  matters. 
The  opinion  states  the  material  facts. 

Jas.  E.  Webb,  and  Thos.  Seat,  for  the  appellant,  Evans. 

Thqs.  R.  E.OULHAC,  and  Brooks  &  Roy,  contra. 

STONE,  C.  J. — These  are  cross-appeals  in  the  same  suit, 
which  was  tried  on  the  amended  complaint,  filed  April  10th, 
1884.  The  pleadings,  and  the  rulings  thereon,  are  the  same  in 
each  of  the'transcripts.  It  is  not  discourteous,  we  trust,  to  say 
of  the  former,  that  they  are  very  voluminous.  It  is  our  inten- 
tion to  note  only  such  questions  raised  by  them  as  we  deem 
necessary  to  a  fair  presentation  of  the  questions  of  merit  in- 
volved.    All  else  we  will  treat  as  immaterial. 

The  cause  of  action  is  a  writing,  executed  by  the  railway 
company  to  Evans,  bearing  date  January  2l8t,  1882.  Although 
executed  by  the  railway  company  only,  it  expresses  stipulations 
to  be  performed  by  Evans  also.  It  binds  Evans  to  convey  to 
the  railway  company  a  right  of  way,  one  hundred  feet  wide, 
across  his  lands,  and,  in  consideration  thereof,  the  corporation 
binds  itself  to  do  five  things :  first,  to  pay  to  Evans  two  hun- 
dred and  fifty  dollars ;  second,  to  establish  a  station  or  depot  at 
or  near  where  a  named  road  crosses  the  railway  track ;  third,  to 
fence,  in  a  named  way,  the  line  of  the  track  through  Evans' 
lands ;  fourth,  to  locate  the  quarters  of  the  section  hands  at  or 
near  the  station ;  and,  fifth,  "  to  appoint  him  [Evans]  agent  for 
said  railway  company  at  said  depot  or  station,  and  continue 
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him  as  such  so  long  as  he  discharges  the  duties  of  such  office 
of  agent  faithfully,  and  in  a  competent  manner,  satisfactory  to 
the  auditor  and  superintendent  of  said  railway  company,  in 
accordance  with  the  rules  and  regulations  which  may  be  pre- 
scribed for  said  company,  [and]  to  pay  him  as  such  agent  a 
salary  of  thirty  dollars  per  month,  should  the  business  of  such 
station  justify  the  same." 

The  promise,  fifth  above,  we  have  stated  in  the  language  of 
the  writing,  and  we  have  copied  all  it  contains  on  the  subject. 
Out  of  this  stipulation  grew  the  chief  litigation  in  this  cause. 

The  railroad  was  completed,  and  trains  commenced  running 
over  it  about  the  fifteenth  day  of  kSeptember,  1882.  At  this 
time,  the  railway  company  had  constructed  its  depot  building 
at  the  point  mentioned  in  the  contract,  and  had  paid  the  two 
hundred  and  fifty  dollars,  stipulated  to  be  paid  to  Evans.  It 
had  not  located  the  quarters  for  the  section  hands  at  or  near 
*^he  specified  road-crossing;  had  not  fenced  the  line  of  the  rail- 
way across  Evans'  land,  and  had  not  appointed  him  nor  any 
one  else  agent  at  that  place.  It  is  not  shown  that  Evans  had 
applied  to  be  appointed.  The  station  had  remained  what  is 
known  as  a  "flag  station."  Soon  after  the  month  expired — 
namely,  about  October  20th ^E vans  wrote  to  the  auditor  of  the 
road,  as  follows  :  "Inclosed,  please  find  my  account  for  services 
rendered  as  agent  at  this  place,  from  September  15th  to  Octo- 
ber 15th.  Please  send  me  check  for  the  $30,"  &c.  Accom- 
panying this  note  was  an  account  against  the  railway  :  "  To  1 
month  services  as  agent  from  Sept.  15th  to  Oct.  15th,  $30.00." 
There  is  no  proof  in  the  record  that  Evans  had  rendered  any 
services,  nor  that  he  had  been  requested,  required,  or  permitted 
to  render  any.  To  this  note  the  auditor  replied,  October  23, 
returning  the  bill,  and  saying :  "We  do  not  recognize  you  as 
our  agent  in  any  respect,  and  I  am  surprised  you  should  so 
consider  yourself.  When  we  are  ready  to  appoint  you,  and 
you  are  willing,  you  will  be  notified  of  the  fact,  and  will  exe- 
cute bond,  and  be  furnished  with  blanks  and  full  instructions. 
Until  all  this  is  done,  you  certainly  can  not  claim  to  be  an 
agent  of,  or  represent  this  company  in  any  particular." 

From  the  foregoing  correspondence,  it  is  manifest  the  two 
contending  parties  differed  in  the  interpretation  of  the  agree- 
ment, and  in  the  relations  it  established  between  them'.  The 
fifth  of  the  stipulations,  copied  above,  is  assailed,  as  not  a  bind- 
ing contract.  We  will  consider  that  question  further  on. 
Conceding,  for  the  present,  that  it  is  a  binding  agreement,  we 
can  not  agree  that,  of  its  own  force,  it  constituted  Evans  the 
agent  of  the  defendant  railway  company.  It  was,  at  most,  a 
promise  to  appoint ;  and,  on  the  same  hypothesis,  we  can  not 
agree  that  the  qualifying  clause,  "should  the  business  of  such 
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station  justify  the  same,"  was  made  a  condition  of  Evans'  right 
to  chiim  tlie  appointment.  The  promise  to  appoint  was  abso- 
hite,  and  the  amount  of  business  to  be  done  at  the  station  was 
stipulated  as  the  contingency  on  whicli  his  salary,  or  amount  of 
coujpensation,  was  to  depend.  He  was  to  have  thirty  dollars  per 
month,  should  the  business  at  that  station  justify  it.  If  it  did 
not,  then  the  amount  of  salary  was  not  agreed  on,  and  that  fea- 
ture of  the  agreement  was  left  to  implication,  or  to  a  (j[uantuin 
meruit. 

It  is  claimed  for  the  railway  company  that  the  lifth  of  the 
stipulations  supra  is  unilateral,  and  is  not  a  binding  contract; 
that  it  is  wanting  in  mutuality,  in  this,  that  while  it  purports 
to  bind  the  railway  company  to  make  the  appointment,  it  does 
not  bind  Evans  to  accept  the  agency,  nor  to  perform  its  du- 
ties; and  the  principle  is  invoked,  that  unless  both  parties  are 
bound  by  an  alleged  agreement,  neither  is.  It  is  not  contro- 
verted, tliat  a  promise  is  a  good  consideration  for  a  promise ; 
but  the  contention  is,  that  Evans  made  no  promise  to  accept  or 
serve.  An  illustration  of  this  principle  is  found  in  1  Pars, 
on  Contr.  6th  ed.,  448,  in  the  following  language:  "If  one 
pr<3mises  to  teach  a  certain  trade,  this  is  a  consideration  for  a 
promise  to  remain  with  the  party  a  certain  length  of  time  to 
learn,  and  serve  him  during  that  time;  but,  without  such 
promise  to  teach,  the  promise  to  remain  and  serve,  though  it 
be  made  in  expectation  of  instruction,  is  void."  So,  in  1  Add. 
on  Contr.  §  18,  the  doctrine  is  thus  expressed:  "All  contracts, 
founded  upon  mutual  promises  between  persons  of  full  age, 
must  be  obligatory  upon  both  parties,  so  that  each  may  have 
an  action  upon  it,  or  neither  will  be  bound."  In  Wood's  Mas- 
ter and  Servant,  §  81,  the  doctrine  is  very  forcibly  expressed, 
as  follows :  "In  order  to  constitute  a  strictly  express  contract 
of  hiring,  the  contract  should  be  definite  as  to  all  essential  ele- 
ments, as  time,  business,  and  compensation ;  and  in  order  to  be 
enforced,  both  parties  must  be  bound  thereby ;  that  is,  the  one 
must  be  bound  to  employ,  and  the  other  to  serve."  These 
principles  are  fully  sustained  by  the  following  adjudged  cases: 
Lees  V.  Whiico7nb,  5  Bing.  34 ;  Chi.  <&  Or.  E.  Railway  Co.  v. 
Dane,  43  N.  Y.  240 ;  Br.  Bank  v.  Steele,  10  Ala.  915 ;  James 
V.  Stiggins,  13  Ala.  830 ;  1  Benj.  on  Sales,  4th  ed.  §§  42,  67. 

This  whole  doctrine,  however,  rests  mainly  on  the  absence 
of  consideration  to  support  the  promise ;  there  being  no  cor- 
responding promise  to  uphold  the  promise  declared  on.  Hence, 
when  there  is  a  consideration,  the  rule  does  not  apply. — Hart- 
ley V.  Cummings,  2  Car.  &  Kir.  433 ;  s.  c,  5  Man.,  Gr.  & 
S.  247 ;  Tehhetts  v.  Haskins,  16  Me.  283 ;  Tex.  S  St.  L.  R.  R. 
Co.  V.  Rohards,  60  Tex.  545  ;  s.  c,  48  Amer.  Eep.  268.  And 
if  the  party  in  whose  favor  such  unilateral  promise  is  made, 
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accept  its  performance,  or  do  any  act  in  recognition  of  its  im- 
plied or  intended,  though  unexpressed  consideration,  this  sup- 
plies the  element  of  mutuality.,  and  gives  a  right  of  action. 
Williamson  v.  Taylor^  5  Adolph.  &  Ellis,  Q.  B.  175 ;  Elses  v. 
Gatward,  5  T.  R.  144. 

We  think  the  principle  invoked  does  not  apply  to  this  case. 
This  was  not  a  promise,  isolated  from  all  others,  and  confined 
to  the  single  matter  of  the  promised  agency.  The  contract 
contained  many  stipulations.  On  the  part  of  Evans,  a  single 
one — the  promise  to  convey  to  the  railway  company  the  right 
of  way  through  his  lands.  This  was  the  consideration  prom- 
ised and  paid  iDy  Evans,  for  the  promises  or  stipulations,  five 
in  number,  the  railway  company  bound  itself  to  perform.  It 
upholds  each  of  the  promises  alike;  that  to  appoint  Evans 
agent,  equally  with  that  to  pay  him  two  hundred  and  fifty  dol- 
lars, to  establish  the  depot,  and  to  construct  the  fence. 

We  have  shown  above  that  the  contract,  without  more,  did 
not  appoint  Mr.  Evans  agent.  Was  it  the  duty  of  the  railway 
company  to  tender  the  appointment  to  Evans,  or,  in  order  to 
put  the  company  in  default,  was  it  his  duty  to  apply  for  ap- 
pointment? We  think  the  latter.  It  is  a  reasonable  supposi- 
tion, if  not  common  knowledge,  that  in  the  appointment  of 
such  agent,  more  is  required  and  done  than  simply  conferring 
the  authority  to  act.  All  such  agencies  must  be  performed 
pursuant  to  a  system,  and  certain  preliminaries  must,  in  the 
nature  of  things,  be  observed  and  conformed  to,  before  the 
agent  can  be  considered  clothed  with  authority  to  act.  Again  : 
We  have  seen  that,  at  that  station,  the  salary  or  wages  of  the 
agent  was  not  definitely  fixed  by  anything  expressed  in  the 
contract.  It  was  limited  to  thirty  dollars  a  month,  but  was  not 
fixed  at  that  sum,  unless  the  business  of  the  station  justified  it. 
How  are  we  to  construe  this  clause?  It  would  seem  its  proper 
interpretation  would  require,  that,  rating  his  services  per  cent., 
or  otherwise,  according  to  customary  rules  in  similar  service 
rendered  railroad  companies,  the  amount  of  receipts,  or  busi- 
ness done  at  that  station,  would  determine  the  salary  the  com- 
pany bound  itself,  by  its  contract,  to  pay  the  agent.  This,  of 
course,  could  not  be  certainly  known,  and  the  railway  company 
can  not  be  supposed  to  have  been  informed  whether  or  not 
Evans  would  accept  the  agency,  on  so  uncertain  a  standard  of 
compensation. 

On  the  question  last  considered,  we  have  felt  it  our  duty  to 
take  into  the  account  the  correspondence  shown  to  have  been 
had  between  Evans  and  the  company's  auditor.  Each  seems 
to  have  erred  in  the  proper  interpretation  of  the  contract. 
Evans'  demand  of  payment  was  based  on  the  erroneous  assump- 
tion, that  the  contract  made  him  agent,  without  further  ap- 
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pointment.  He  demanded  what  the  facts  show  he  was  not  en- 
titled to.  He  was  in  no  sense  agent;  and  if  he  liad  been  ap- 
pointed, the  contract  he  declares  on  does  not  entitle  him  to 
thirty  dollars  a  month,  in  the  absence  of  averment  and  proof 
that  the  business  of  the  station  justified  so  much.  So,  this 
demand  of  Evans  was  not  authorized  by  the  terms  of  the  con- 
tract, and  it  fails  to  show  he  demanded,  or  would  have  ac- 
cepted the  appointment,  under  the  proper  interpretation  of  the 
contract  given  above.  Even  when  the  suit  was  brought,  and 
in  fact  up  to  the  present  time,  we  are  without  information  that 
Evans  asked  for  the  appointment,  or  would  have  undertaken 
the  agency,  on  the  terms  on  which  the  contract  bound  the 
company  to  confer  it.  He  has,  therefore,  failed  to  put  the 
railway  company  in  default,  on  this,  the  fifth  stipulation  of  its 
contract,  as  classified  by  us.  The  fact  that  the  company's 
auditor  misinterpreted  the  contract,  and  claimed  that  Evans' 
appointment  was  o})tional  with  the  company,  can  not  relieve 
the  latter  of  the  duty  of  applying  for  it.  We  can  not  now 
know  whether  he  would  accept  the  agency,  on  the  terms  the 
contract  imposes. 

The  principles  above  declared  are  probably  decisive  of  the 
third  specified  breach  set  forth  in  the  amended  complaint. 
That  breach  is  insutiicient,  in  not  averring  that  the  business  of 
the  station  justified  the  payment  of  the  sum  claimed,  or  some 
named  sura,  to  Evans,  as  agent  at  said  station ;  and  in  not 
averring  that  plaintiff  had  offered  himself,  or  requested  to  be 
appointed  agent,  &c.  This  last  defect,  we  suppose,  can  not  be 
cured ;  and  hence  we  will  not  further  notice  any  rulings  that 
may  have  been  made,  bearing  on  that  feature  of  the  case. 

The  complaint  alleges  a  breach  of  the  third  and  fourth  of 
our  classification  of  the  stipulations.  '^Ihe  third  relates  to  the 
fence  agreed  to  be  built.  A  failure  to  build  this  was  a  breach 
of  contract,  as  was  also  a  failure  to  locate  the  section  quarters. 
For  these  breaches  of  contract  the  plaintiff  had  a  right  to  sue, 
and  can  recover  at  least  nominal  damages.  He  can  also  re- 
cover any  actual  damage  he  proves  he  suffered  by  the  failure, 
with  this  limitation,  that  such  damages  must  be  the  natural 
and  proximate  consequence  of  the  breach,  susceptible  of 
reasonably  certain  ascertainment,  and  not  merely  possible  or 
speculative  losses.  The  fence  was  built  before  the  suit  was 
tried ;  and  hence  damages,  recoverable  under  this  claim,  must 
be  limited  to  the  injury  suffered  by  the  delay.  The  possible 
increase  of  patronage  to  plaintiff's  store  and  mill,  to  result 
from  the  location  of  the  quarters  for  the  section  hands,  was 
purely  speculative,  and  not  a  proper  basis  for  recovery. — Pol- 
lock V,  Gantt,  69  Ala.  373.  If  it  be  true  that  plaintiff  ac- 
cepted the  fence  built  after  suit  brought,  in  full  satisfaction  of 
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that  part  of  the  contract,  and  of  all  claim  of  damages  for  delay 
in  its  construction,  then  the  question  of  damages  in  regard  to 
the  fence  is  eliminated  from  the  jury's  deliberations.  This 
defense,  however,  comes  in  under  plea  pais  darrein  contin- 
uance, and  is  required  to  be  sworn  to. — Code,  §  3010. 

We  do  not  consider  it  necessary  to  discuss  any  other  question. 

In  the  appeal  by  Evans,  we  find  no  errors  prejudicial  to  him, 
and  he  will  take  nothing  by  his  appeal.  Let  the  costs  of  his 
appeal,  both  in  the  court  below  and  in  this  court,  be  paid  by 
him  and  his  sureties. 

In  the  appeal  by  the  Cincinnati,  Selma  &  Mobile  Railway 
Company,  the  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded. 


TTood  V,  Stanley. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1.  Sale  of  decedent's  lands;  payment  of  purchase-money. — When 
lands  are  sold  for  distribution,  nnder  an  order  of  the  Probate  Court, 
and  the  sale  has  V)een  confirmed,  a  conveyance  should  not  be  ordered 
until  the  purchase-money  has  been  paid ;  but  the  recitals  of  the  decree, 
as  to  the  payment,  of  the  purchase-money,  if  not  conclusive  on  the 
heirs  when  they  do  not  appear,  are  prima  facie  true  as  against  them, 
and  impose  on  them  the  burden  of  proving  non-payment,  when  they 
seek  to  enforce  a  lien  on  the  land  by  bill  in  equity. 

2.  Purchase  by  administrator  at  his  own  sale;  rvhen  set  aside. — One  of 
two  joint  administrators  becoming  the  purchaser  at  the  sale,  and  the 
sale  being  confirmed,  the  heirs  may  elect  to  treat  the  purchase-money 
as  paid  wlien  it  becomes  due,  holding  his  sureties  and  co-administrator 
liable  for  it,  or  as  unpaid,  and  resort  to  the  land  ;  but,  when  the  admin- 
istrators charge  themselves  with  the  purchase-money  on  final  settle- 
ment, and  a  decree  is  then  rendered  against  them  for  a  larger  amount, 
including  money  received  from  other  sources,  whereby  a  new  security 
was  acquired  by  the  liability  fixed  on  their  sureties  ;  and  execution  is 
sued  out  on  the  decree  by  one  of  the  heirs,  under  which  the  lands  are 
sold  and  purchased  by  third  persons, — a  bill  to  enforcje  a  lien  on  the 
lands,  filed  after  the  lapse  of  nine  years,  can  not  be  maintained. 

Appeal  from  Pike  Chancery  Court. 

Heard  before  Hon.  JS[.  S.  Graham. 

The  bill  in  this  case  was  filed  on  August  28th,  1882,  by  the 
heirs  at  law  of  Joseph  Wood,  deceased,  and  sought  to  subject 
certain  lands,  which  were  purchased  by  one  of  the  administra- 
tors at  his  own  sale,  and  afterwards  transferred  to  third  par- 
ties, to  a  lien  for  the  purchase-money,  which  was  alleged  to  be 
still  due  and  unpaid.     The  facts  shown  by  the  pleadings  and 
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evidence  are,  substantially,  as  follows :  Joseph  Wood  died  in- 
testate, in  Pike  county,  and  on  the  2l8t  day  July,  1869,  Jesse 
G.  and  Joseph  li.  Wood,  two  of  his  sons,  were  appointed  ad- 
ministrators of  his  estate.  On  July  27th,  1869,  they  tiled  a 
petition  to  sell  lands  helongino^  to  the  estate,  for  distribution. 
On  IVovember  9th,  1869,  the  lands  were  sold,  and  Joseph  R. 
Wood  became  the  purchaser.  The  sale  of  the  lands  was  re- 
ported to  the  Probate  Court,  November  23d,  1869;  a  supple- 
mental report,  showing  payment  in  full  by  Wood,  was  made 
on  January  13th,  1873;  and  an  order  to  make  titles  granted, 
and  a  deed  made  to  Wood,  by  a  commissioner  who  was  ap- 
pointed by  the  court  to  convey  title  to  him.  This  deed  recites 
that  satisfactory  proof  has  been  made  to  the  court  that  the  sale 
was  fair,  and  the  price  not  disproportionate  to  the  real  value 
of  the  lands.  On  the  same  day,  a  final  settlement  of  the  es- 
tate was  made,  in  which  the  administrators  charged  themselves 
with  the  entire  purchase-price  of  the  lands  purchased  by 
Wood,  lands  purchased  by  others,  and  the  amounts  realized 
from  the  sales  of  the  personalty.  Decrees  were  rendered 
against  the  administrators,  in  favor  of  the  various  heirs,  for 
the  amounts  due  them  respectively.  An  execution,  issued  on 
the  decree  in  favor  of  one  of  the  heirs,  was  levied  on  the 
lands  in  possession  of  Wood,  and  they  were  sold  nnder  it,  in 
July,  1873,  and  purchased  by  Hill  and  J.  C.  and  S.  Townsend ; 
and  have  passed  by  regular  conveyances  to  Stanley,  the  appel- 
lee, who  held  possession  of  them  when  the  bill  was  filed. 

The  chancellor  dismissed  the  bill,  and  his  decree  is  here  as- 
signed as  error. 

M.  N.  Carlisle,  and  Parks  &  Son,  for  appellants. — The 
rule  may  be,  that  if  a  vendor  of  lands  takes  additional  secu- 
rity at  the  time  of  the  sale,  he  wonld  be  held  to  have  waived 
his  lien ;  but  the  rule  is  different,  if  the  security  is  taken  after 
the  sale.  In  the  earlier  cases,  it  would  seem  that  the  lien 
having  once  attached,  it  continued  until  the  payment  of  the 
purchase-money,  or  an  express  waiver  of  the  lien.^ — Bradford  v. 
Harper,  25  Ala.  337.  The  mere  fact  that  Wood  was  both  pur- 
chaser and  administrator,  can  not  extinguish  the  lien,  if  in  fact 
the  purchase-price  has  not  been  paid ;  nor  can  the  mere  fact 
that  Wood  charged  himself  with  the  purchase-money  on  his 
final  settlement,  and  the  heirs  suffered  him  to  do  so,  be  re- 
garded as  a  waiver  of  the  lien. — Breitling's  Adm''rs  v.  ClarTf 
dt  Co..  49  Ala.  450.  lentil  all  the  purchase-price  was  paid, 
the  order  to  make  title,  and  the  deed  made  under  such  order, 
were  void. —  Wallace  v.  JVickols,  46  Ala.  321, 
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N.  W.  Griffin,  and  W.  D.  y^oov),  contra. — The  sale  by  the 
administrators  to  Wood  was  reported  to  the  court,  and  the  sale 
confirmed ;  the  purchase-money  was  reported  as  paid,  and  an 
order  made  for  a  deed,  and  a  conveyance  made  in  accordance 
with  the  order.  These  facts  constitute  presumptive,  if  not 
conclusive  evidence,  of  the  payment  of  the  purchase-money. 
Sirns  v.  Sampey,  64  Ala.  230.  Again,  the  purchase-money  of 
the  lands  was  charged  against  the  administrators  on  final  set- 
tlement, and  decrees  i-endered  in  favor  of  the  heirs  for  their 
proportionate  shares.  One  of  the  heirs  jiroceeded  to  enforce 
the  decree,  by  execution,  and  a  levy  and  sale  of  the  lands 
bought  by  Wood.  Under  these  facts,  the  heirs  must  be  held 
to  have  elected  to  charge  the  administrators  personally,  and  to 
be  estopped  from  now  asserting  a  lien ;  especially  when  the 
balance  on  final  settlement  was  made  up  of  other  assets  of  the 
estate,  as  well  as  the  proceeds  of  the  lands  in  question. — Nunn 
V.  Norris,  58  Ala.  202 ;  Pickens  v.  Yarborough.  30  Ala.  408. 
One  of  the  heirs  has  enforced  her  decree,  by  a  sale  of  the 
lands,  which  the  others  now  seek  to  subject.  The  vendor's 
lien,  if  it  ever  existed,  is  an  entirety,  and  can  not  be  split  up. 
Sims  V.  Sampey,  64  Ala.  230 ;  68  Ala.  588. 

CLOPTON,  J.— In  Strange  v.  Keenan,  8  Ala.  816,  it  was 
held,  that  the  heirs  of  a  decedent  have  an  equitable  lien,  for 
the  unpaid  purchase-money,  on  lands  sold  for  distribution  by 
commissioners,  under  an  order  of  the  Orphans'  Court,  which 
were  purchased  by  the  administratrix,  though  the  sale  had 
been  confirmed,  and  a  title  made  by  decree  of  the  court.  The 
purchase-njoney,  for  which  no  security  was  taken,  was  in  fact 
unpaid,  and  there  had  not  been  any  final  settlement  of  the  ad- 
ministration. The  statute  now  is,  that  a  conveyance  can  not 
be  ordered  until  the  whole  of  the  purchase-money  has  been 
paid ;  and  it  is  held  that  the  retention  of  title  is  the  reserva- 
tion of  a  lien. 

If  it  is  conceded  that  the  order  for  a  conveyance  can  be  im- 
peached on  proper  grounds,  and  collaterally,  and  that  it  is  not 
conclusive  on  the  heirs,  unless  thej^  have  appeared  and  con- 
tested the  fact  of  payment,  whereby  it  becomes  a  proceeding 
inter  partes  \  as  the  court  is  without  power  to  order  a  con- 
veyance, except  on  full  payment  of  the  purchase-money,  the 
recitals  of  the  order  are  prima  facie  true  as  against  the  heirs. 
The  lien  retained  can  exist  only  for  purchase-money  unpaid. 
The  report  of  its  payment  bv  the  joint  administrators,  and  the 
decree,  upon  the  ascertainment  of  the  payment,  that  a  convey- 
ance be  made  to  the  purchaser,  are  presumptive  of  payment. 
On  a  bill  by  the  heirs  to  enforce  a  vendor's  lien,  this  presump- 
tion will  prevail,  to  the  exclusion  of  the  lien,  in  the  absence  of 
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countervailing  proof. — Sims  v.  Sampey^  04  Ala.  230.  Under 
such  circinnstances,  the  burden  is  on  the  heirs  to  overcome  the 
prima  facie  case  of  payment;  and  the  failure  to  do  so  in  the 
present  case  is  fatal  to  the  complainants'  right  to  relief. 

One  of  the  administrators  being  the  purchaser,  the  pur- 
chase-m.oney,  when  it  became  due,  was,  in  legal  contemplation, 
in  his  hands,  and  his  co-administrator  and  sureties  i)ecame  liable 
therefor.  The  heirs  had  the  right  to  elect  to  consider  the 
money  as  in  his  hands,  or  treat  it  as  unpaid,  and  resort  to  the 
land.  The  bill  shows,  that  in  January,  1873,  a  final  settlement 
of  the  estate  was  made,  on  which  decrees  were  rendered  sev- 
erally in  favor  of  the  complainants,  for  the  amount  of  their 
respective  portions  of  the  sum  in  the  hands  of  the  joint  ad- 
ministrators, for  distribution ;  and  the  bill  asserts  a  lien  on  the 
lands  purchased  by  one  of  the  administrators  for  the  payment 
of  these  decrees.  The  administrators  were  debited  with  the 
purchase-money;  and  the  sum  distributed  largely  exceeded  its 
amount,  consisting,  in  addition  thereto,  of  money  received  from 
the  sales  of  other  lands,  the  sales  of  personal  property,  and 
from  other  sources.  There  was  a  commingling  of  considera- 
tions, and  no  data  are  given  by  which  to  ascertain  how  much 
of  the  decrees  was  for  or  in  consideration  of  the  purchase- 
money  due  by  the  administrator.  By  the  rendition  of  the  de- 
crees, which  fixed  a  liability  on  the  co-administrator,  and  the 
sureties  on  their  official  bond,  a  new  security  was  acquired. 
On  the  decree  in  favor  of  one  of  the  heirs,  an  execution  was 
subsequently  issued,  under  which  the  lands  were  sold,  and  pur- 
chased b}^  third  parties ;  and  the  complainants  rested  for  nine 
years  before  filing  the  bill.  These  circumstances  show  that 
the  complainants,  who  were  adults,  elected  to  consider  the 
money  as  in  the  hands  of  the  administrators,  and  repel  any  in- 
tention to  retain  a  lien. — Strange  v.  Keenan^  supra ^  Willig.m^s 
V.  McCarty,  74  Ala.  295. 

Affirmed. 


Lyon  V.  Powell. 

Bill  in  Equity  to  have  Conveyance  declared  and  foreclosed  as 
Mortgage^  and  for  Partition,  or  Sale  of  Lands. 

1.  Absolute  conveyance  declared  and  foreclosed  as  mortgage. — A  oon- 
veyanee,  absolute  on  its  face,  will  be  treated  in  equity  as  a  mortgage, 
on  averment  and  proof  that  it  was  intended  and  understood  by  both 
parties  to  be  merely  a  security  for  a  debt,  whether  pre-existing  or  eon- 
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temporaneously  contracted ;  and  the  agreement  to  that  effect  being 
established,  whether  resting  in  parol,  or  expressed  in  a  separate 
writing,  the  grantee  may  have  the  conveyance  declared  and  foreclosed 
as  a  mortgage  in  equity,  and  the  land  sold  for  the  payment  of  the  debt 
it  was  intended  to  secure. 

2.  Same;  parties  to  bill. — The  proper  parties  to  such  a  bill,  as  to  a 
bill  to  foreclose  an  ordinary  mortgage,  are,  generallj-,  only  the  grantor 
and  grantee,  and  their  privies  who  have  acquired  interests  subsequent 
to  the  execution  of  the  conveyance ;  but  a  subsequent  purchaser  at  a 
sale  for  unpaid  taxes  may  be  brought  in  as  a  defendant,  in  order  that 
the  validity  of  his  purchase  may  be  determined,  his  deed  removed  as  a 
cloud  on  the  title,  and  as  an  obstruction  to  the  complete  enforcement  of 
the  lien  created  by  the  mortgage  or  other  conveyance. 

3.  Partition,  and  sale  of  Iniuis,  between  tenants  in  common. — A  court 
ot  equity  has  original  jurisdiction  to  decree  partition  of  lands  between 
tenants  in  common ;  but,  in  the  absence  of  legislation,  it  has  no  juris- 
diction to  decree  a  sale  of  lands  for  partition,  without  the  consent  of  an 
adult  party  in  interest. 

4.  Same. — When  a  court  of  equity  has  assumed  jurisdiction  of  an 
estate,  and  it  becomes  necessary  to  sell  lands  for  distribution,  the  court 
will  decree  a  sale,  although  some  of  the  heirs  are  adults,  if,  under  the 
same  circumstances,  a  sale  would  be  decreed  by  the  Probate  Court ; 
and  on  the  same  principle,  it  seems,  when  the  court  has  acquired  juris- 
diction to  enforce  a  lien  on  the  undivided  interest  of  one  tenant  in  com- 
mon, and  a  sale  of  the  entire  land  is  necessary  to  a  final  adjustment  of 
all  existing  rights  and  equities,  and  will  injure  no  one,  a  sale  may  be 
decreed  ;  but  the  question,  not  being  now  presented,  is  not  decided. 

5.  Foreclosure  of  mortgage,  and  partition. — A  mortgagee  of  an  undi- 
vided interest  in  lands  may  not,  possibly,  be  entitled  to  institute  pro- 
ceedings for  a  partition  before  foreclosure ;  but  he  may  file  a  bill  for 
foreclosure,  and  have  partition  decreed  in  the  same  suit. 

Appeal  from  the  Chancery  Court  of  Marengo. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  13th  September,  1880, 
by  George  G.  Lyon,  as  the  administrator  of  the  estate  of  James 
McDermott,  deceased,  against  Colnmbns  Powell,  the  Georgia 
Banking  and  Trust  Company,  a  foreign  corporation,  and  sev- 
eral other  persons ;  and  sought,  1st,  to  have  a  certain  convey- 
ance of  lands,  which  said  Powell  had  executed  to  complainant's 
intestate,  declared  a  mortgage,  and  foreclosed  as  such  ;  2d,  to 
have  a  partition  of  the  lands,  by  the  decree  of  the  court,  be- 
tween the  complainant  and  the  several  defendants  who  were 
tenants  in  common  with  Powell  of  undivided  interests  in  the 
lands ;  3d,  to  have  the  lands  sold  for  partition,  if  it  should  be 
found  that  they  could  not  be  fairly  and  equitably  divided 
without  a  sale ;  4th,  to  set  aside  a  sale  of  the  lands  for  unpaid 
taxes,  at  which  said  corporation  became  the  purchaser ;  5th, 
for  an  account  of  the  rents  received  by  tiie  corporation  while 
in  possession,  an  account  of  the  mortgage  debt,  and  general 
relief. 

The  conveyance  from  Powell  and  wife  to  McDermott,  a  copy 
of  which  was  made  an  exhibit  to  the  bill,  was  dated  February 
6th,  1868,  and  was  absolute  in  form  ;  reciting  the  payment  of 
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$2,500  as  its  consideration,  and  conveying  to  the  grantee  "  an 
undivided  half  part"  of  the  lands  therein  described.  The 
bill  alleged  that  this  conveyance,  though  absolute  in  form,  was 
intended  only  as  security  for  a  debt  due  to  said  McDermott  by 
Powell,  Greene  &  Co.,  a  commercial  partnership  doing  busi- 
ness in  New  York,  of  which  firm  said  Columbus  Powell  was 
a  member ;  that  this  debt  was  created  by  a  deposit  of  money 
and  Tennessee  State  bonds  in  1867,  on  which  a  partial  pay- 
ment of  $5,000  was  afterwards  made,  and  as  collateral  security 
for  the  residue  said  Powell,  (Treene  &  Co.  executed  to  McDer- 
mott their  four  promissory  notes,  and  deposited  other  choses  in 
action,  and  said  Powell  executed  and  delivered  said  convey- 
ance; all  of  which  facts  were  shown  by  a  written  instrument 
signed  by  said  McDermott,  a  copy  of  which  was  made  an  ex- 
iiibit  to  the  bill,  and  which  was  in  these  words :  "  Whereas  I, 
James  McDermott,  did,  on  the  19th  October,  1867,  deposit 
with  C.  Powell,  Greene  &  Co.,  in  their  safe  for  safe-keeping, 
subject  to  my  order  and  control,  twenty-five  Tennessee  State 
bonds,"  describing  them;  "and  whereas  I  did  also  deposit 
with  them,  on  the  16th  November,  1867,  the  sum  of  $1,000, 
payable  on  demand,  with  interest ;  and  whereas  the  said  C. 
Powell,  Greene  &  Co.  are  now  unable  to  return  to  me  the  said 
bonds  and  said  sum  of  money,  with  interest :  this  is  to  certify, 
that  I  have  this  day  received  from  them,  1st,  the  sum  of  $5,000 
on  account  of  said  indebtedness,  and  as  security  for  the  balance 
the  following  collaterals  :  their  four  notes  "...  ;  "  a  deed 
of  certain  property  in  Marengo  county^  Alabama;  a  policy 
of  insurance,  .  .  In  case  the  above  notes  are  all  paid  at 
maturity,  the  said  property  is  to  be  re-conveyed  by  me  to  said 
Powell,  but  at  his  expense ;  said  policies  of  insurance  are  to  be 
returned,  and  receipts  interchanged.  If,  however,  the  above 
notes,  or  any  of  them,  should  not  be  paid  at  maturity,  I  am  to 
have  the  right,  at  my  option,  to  return  said  notes,  or  those  un- 
paid, and  said  policies,  and  proceed  against  them  on  the 
original  cause  of  action,  as  if  said  papers  had  not  been  given  ; 
and  to  sell  said  real  estate,  and  apply  the  proceeds  thereof,  less 
expenses,  on  account  of  said  indebtedness." 

The  interest  of  said  Powell  in  said  tract  of  land,  according 
to  the  allegations  of  the  bill,  was  acquired  by  purchase,  jointly 
with  W.  C.  Ingles,  from  one  J.  E.  Prestridge,  who  convej'ed 
to  them  jointly  by  deed  dated  August  26th,  1863.  Said  Ingles 
afterwards  sold  and  conveyed  his  interest  in  the  land  to  B.  G. 
Kelly,  who  sold  and  conveyed  to  James  M.  Willis  and  W.  B. 
Dobbins ;  and  said  Dobbins  having  died  intestate,  his  heirs  at 
law  were  made  defendants  to  the  bill.  In  May,  1869,  Willis 
executed  a  mortgage  conveying  his  interest  in  the  land  to  the 
said  Georgia  Loan  and  Trust  Company;  and  in  July,  1874,  he 
23 
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conveyed  his  interest  by  absolute  deed  to  John  B.  Daniel  and 
B.  L.  Dunn,  both  of  whom  were  made  defendants  to  the  bill. 
The  lands  were  afterwards  sold  for  unpaid  taxes,  and  the  nom- 
inal purchaser  at  the  sale  conveyed  to  the  said  Georgia  Loan 
and  Trust  Company ;  and  the  bill  alleged  that  said  corporation 
took  possession  of  said  land,  and  claiined  to  be  the  absolute 
owner  of  the  entire  estate  and  interest  therein.  The  bill 
alleged,  also,  "  that  said  lands  can  not  be  fairlj^  and  equitably 
divided  between  the  said  joint  tenants,  or  tenants  in  common, 
except  by  a,  sale  thereof  for  that  purpose." 

An  answer  to  the  bill  was  filed  by  the  Georgia  Banking  and 
Trust  Company,  in  which  was  incorporated  a  demurrer ;  and 
they  assigned  specifically  the  following  (with  other)  causes  of 
demurrer:  2d,  "there  is  a  misjoinder  of  defendants,  because 
tliis  defendant  is  not  a  necessary  or  proper  party  to  said  bill ; " 
3d,  "said  bill  is  multifarious,  in  seeking  a  foreclosure  of  said 
mortgage,  and  a  sale  of  said  lands  for  division;"  4th,  "said 
bill  is  without  equity,  in  so  far  as  it  seeks  to  have  said  lands 
sold  for  partition,  because  it  shows  that  some  of  the  parties  in 
interest  are  adults,  and  this  court  can  not  decree  a  sale  for  par- 
tition without  their  consent ; "  6th,  "said  bill  shows  that  the 
complainant's  testator  was  the  mortgagee  of  an  undivided  in- 
terest in  said  lands,  and  the  mortgage  has  not  been  foreclosed, 
wherefore  complainant  is  not  entitled  to  a  partition  of  said 
lands,  nor  to  a  sale  thereof  for  partition;"  7th,  "said  bill 
shows  that  complainant  is  not,  nor  was  his  intestate,  a  joint 
owner  or  tenant  in  common  of  said  lands."  The  chancellor 
overruled  the  demurrer  on  the  second  ground  assigned ;  but 
sustained  it  as  to  the  other  grounds  stated.  Tlie  complainant 
appeals  from  this  decree,  and  assigns  as  error  the  sustaining  of 
the  demurrer  on  the  3d,  4th,  6th,  and  7th  grounds  assigned  ; 
and  there  is,  by  consent,  a  cross-assignment  of  error  by  the 
Georgia  Banking  and  Trust  Company,  on  account  of  the  over- 
ruling of  the  demurrer  on  the  second  ground. 

Geo.  G.  Lyon,  for  appellant. 

Tayloe  &  Woolf,  and  R.  H.  Clarke,  contra. 

CLOPTON,  J. — A  conveyance,  though  absolute  on  its  face, 
will  be  considered  and  treated,  in  equity,  as  a  mortgage,  when 
it  is  intended  and  understood  by  both  parties  to  be  a  securitj' 
for  a  debt,  either  contemporaneously  contracted  or  pre-existing, 
the  debt  continuing  in  force.  The  agreement  may  be  in  parol, 
or  expressed,  in  a  separate  writing.  In  whatever  form  it  may 
exist,  when  such  appears  to  be  the  celar  intention,  all  the  inci- 
dents of  a  mortgage  attach  to  the  deed,  and  the  rights  and  lia- 
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bilities  of  tlie  parties  are  determined  by  the  rules  applicable  to 
formal  mortgages.  The  grantor  possesses  an  equity  of  re- 
demption, which  he  may  enforce  by  proper  proceedings;  and 
the  grantee  is  entitled  to  all  the  remedies  of  a  mortgagee.  He 
may  bring  suit  on  the  debt;  maintain  an  action  of  ejectment, 
and  possess  himself  of  the  rents  and  profits;  or  bring  his  bill 
to  foreclose  the  equity  of  redemption,  and  to  sell  the  property 
for  the  satisfaction  of  the  debt. 

The  bill  avers  that  the  deed,  made  by  Powell  and  wife  to 
the  testator  of  complainant,  was  understood  and  intended  to 
operate  as  a  security  for  a  debt  due  the  testator;  and  his  re- 
ceipt, a  copy  of  which  is  made  by  exhibit  a  part  of  the  bill, 
makes  evident  the  intention  of  the  parties.  The  averments  of 
the  bill  shov/  an  original  and  special  ground  of  equity  jurisdic- 
tion— a  clear  right  of  complainant,  as  administrator,  to  come 
into  equity  for  the  purpose  of  foreclosure,  and  to  sell  the  land 
conveyed  for  the  payment  of  the  debt. 

The  rule,  as  to  parties,  that  prevails  in  a  suit  for  the  fore- 
closure of  an  ordinary  and  regular  mortgage,  is  the  same  in  the 
present  case.  The  mortgagee  and  mortgagor,  and  privies  who 
have  acquired  interests  subsequently  to  the  execution  of  the 
mortgage,  are,  generally,  the  only  proper  and  necessary  parties. 
There  being  no  privity  between  the  mortgagee  and  a  stranger 
having  an  adverse  title  anterior  to  the  mortgage,  the  mortgagee 
can  not  make  him  a  party  to  the  foreclosure  proceeding,  for 
the  purpose  of  litigating  his  right.  The  court  'will  not  usurp 
jurisdiction  to  try  the  validity  of  a  legal  title,  which  is  inde- 
pendent of  the  mortgage,  and  accrued  prior  to  its  execution. 
The  rule,  however,  applies  only  when  the  adverse  right  or 
title  is  acquired  from  the  parties  to  the  mortgage,  or  from  one 
of,  them,  prior  to  its  date,  or  from  a  stranger,  whether  prior  or 
subsequently.  Any  person  asserting  a  claim  that  affects  the 
equity  of  'redemption^  is  not  only  a  proper,  but  a  necessary 
party,  if  it  is  desired  to  conclude  his  claim. 

The  Georgia  Banking  and  Trust  Company,  the  only  demur- 
rant, claims  the  land  conveyed  by  the  deed,  under  a  tax-title, 
having  its  origin  in  a  sale  of  the  land  for  taxes  made  in  1876. 
This  claim  of  the  company  accrued  subsequently  to  the  crea- 
tion of  the  lien  of  complainant's  testator,  and  is  not  derived 
from  a  stranger.  It  is  the  claim  of  an  interest  in,  and  affects 
the  equity  of  redemption.  The  court  having  assumed  juris- 
diction for  the  purpose  of  enforcing  the  mortgage  lien,  can  try 
the  validity  of  the  tax-title,  and  remove  it  as  a  cloud  on  the 
title,  and  an  obstruction  to  the  complete  enforcement  of  the 
lien.  In  Randle  v.  Boyd^  73  Ala.  282,  where  a  vendor  filed  a 
bill  to  enforce  a  vendor's  lien,  and  purchasers  at  a  tax-sale,  sub- 
sequent to  the  origin  of  the  vendor's  lien,  who  were  made  par- 
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ties,  demurred  for  multifariousness  and  misjoinder,  it  was  held 
thej  were  proper  parties.  Without  considering  tiie  rights  and 
liability  of  the  company,  and  its  relation  to  other  parties  hav- 
ing an  interest,  in  consequence  of  having  become  the  purchaser 
of  the  entire  land  for  taxes,  being  at  the  same  time  a  mortgagee 
of  an  undivided  interest,  we  hold  that,  on  the  averments  of  the 
bill,  the  company  is  a  proper  party. 

Partition  of  lands  between  tenants  in  common  and  copar- 
ceners is  an  acknowledged  head  of  equity  jurisdiction,  and  is 
generally  said  to  have  its  origin  in  the  inadequacy  of  a  proceed- 
ing at  law,  on  account  of  the  nature  or  complication  of  the 
title,  and  the  adaptation  of  the  flexible  procedure  of  a  court 
of  equity  to  the  exigencies  of  the  particular  case,  and  its  abil- 
ity to  compensate  in  money,  or  otherwise,  for  any  inequalities 
that  may  occur.  In  the  absence  of  legislation,  it  was  also  an 
established  rnle,  that  courts  of  equity  have  no  original  jurisdic- 
tion to  decree  a  sale  of  the  lands  of  an  adult  for  partition,  with- 
out his  consent.  This  rule  has  been  incorporated  and  repeat- 
edly affirmed  in  our  system  of  equity  jurisprudence. —  Wilkin- 
son V.  Stuart,  74  Ala.  198 ;  Bragg  v.  Beers,  71  Ala.  151  ;  De- 
loney  v.  Walker,  9  Por.  497.  Appreciating  the  injustice  and 
difficulties,  which  are  frequently  serious,  and  sometimes  insur- 
mountable, in  making  strict  partition,  several  of  the  States 
have,  by  legislation,  extended  to  courts  of  equity  the  power  of 
sale;  and  by  the  Partition  Act  of  1868,  the  jurisdiction  has 
been  increased  in  England  to  direct  sales.  In  this  State,  the 
authority  to  order  a  sale  is  vested  by  statute  in  the  court  of 
probate,  which,  on  account  of  the  nature  of  its  proceedings 
and  its  limited  powers,  is  incapable  of  adjusting  difficulties  and 
complications  that  may  arise.  A  court  of  probate  can  not  take 
cognizance  of  the  equity  of  any  of  the  parties  because  of  im- 
provements made,  or  rents  received,  by  one  of  the  teAants'in 
common. —  Wilkinson  v.  Stuart,  supra.  Whilst  it  is  difficult 
to  assign  any  sufficient  reason,  why  courts  of  equity,  following 
the  analogies  of  the  law,  should  not  also  direct  a  sale,  when 
partition  can  not  otherwise  be^  fairly  and  equitably  made,  and 
all  the  equities  adjusted  and  satisfied,  a  conservative  regard  for 
settled  rules  suggests  that  the  jurisdiction  should  be  conferred 
by  statute,  rather  than  judicially  assumed. 

It  is  also  well  settled,  that  jurisdiction  having  once  attached, 
a  court  of  equity  will  proceed  and  adjust  all  the  rights  of  the 
parties,  and  adjudicate  all  questions  of  litigation  involved,  so 
as  to  make  the  jurisdiction  effectual  for  the  granting  of  com- 
plete relief,  and  not  subject  the  parties  to  a  double  suit  at  law. 
When  the  court  assumes  jurisdiction  of  the  administration  of 
an  estate,  and  a  sale  of  the  lands  becomes  necessary  for  distri- 
bution, it  will  decree  a  sale,  though  some  of  the  heirs  are 
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adults,  if  the  court  of  probate  would  have  jurisdiction  to  order 
a  sale  under  the  same  circumstances.  In  such  case,  the  court 
will  do  whatever  is  necessary  and  proper  to  effect  the  complete 
administration  and  distribution  of  the  estate. —  Wilson  v.  Crook, 
17  Ala.  59;  Stewart  v.  ^Stewart,  31  Ala.  207.  It  seems  that, 
on  like  principle,  when  the  court  has  rightfully  acquired  juris- 
diction for  the  enforcement  of  a  lien  on  an  undivided  interest 
in  land  of  one  of  several  tenants  in  common,  and  a  sale  of 
the  entire  land  is  necessary  to  a  final  adjustment  of  all  existing 
rights  and  equities — to  complete  relief — and  will  operate  no 
detriment  to  any  of  the  parties,  it  may  exercise  the  jurisdiction 
to  decree  such  sale.  But,  as  this  case  is  before  us  on  an  appeal 
from  a  decree  on  a  demurrer  to  the  bill,  and  as  the  necessity 
for  a  sale  may  not  be  raised  on  the  final  hearing  on  the  merits, 
we  shall  refrain  from  expressing  any  definite  and  positive  opin- 
ion, until  a  decision  of  the  question  becomes  necessa,ry. 

If,  when  jurisdiction  has  attached  for  the  foreclosure  of  a 
mortgage  on  the  undivided  interest  of  a  tenant  in  common, 
the  court  may,  under  proper  or  compulsory  circumstances, 
make  partition  in  the  same  suit,  the  demurrer  was  improperly 
sustained. 

In  1  Jones  on  IVIortgages,  §  705,  it  is  laid  down,  that  a 
mortgagee  of  an  undivided  half  of  a  lot  of  land,  upon  a  com- 
pleted foreclosure,  may  have  partition  of  the  land  against  the 
owner  of  the  other  half ;  but,  until  foreclosure  is  complete,  he 
can  not  maintain  a  petition  for  partition.  In  support  of  the 
rule  as  stated,  the  author  cites  decisions  of  the  Supreme  Court 
of  Massachusetts,  resting,  as  it  appears,  on  the  construction, 
that  by  the  statute  of  that  State,  a  mortgage  to  two  or  more 
persons-  creates  a  joint  tenancy  ;  and  on  the  theory,  that  until 
foreclosure,  a  mortgage  is  a  pledge,  or  hypothecation  for  the 
payment  of  a  debt,  or  the  performance  of  some  obligation, 
and  rather  a  right  to  acquire  an  estate  in  the  land,  than  an 
actual  estate.  We  have  repeatedly  held,  that  a  mortgage 
creates  an  immediate  estate  in  the  mortgagee,  with  a  condition, 
by  strict  performance  of  which  it  may  be  defeated,  and  that 
he  is  entitled  to  present  possession,  in  the  absence  of  a  reser- 
vation to  the  contrary,  express  or  by  clear  implication ;  and 
joint-tenancy  and  its  consequences  have  been  abolished  by 
statute. — Dunn  v.  Bank  of  Mobile,  2  Ala.  152.  In  Watkins 
V.  Williams,  3  Mac.  &  G.  622,  the  Lord  Chancellor  said : 
"A  partition  appears  to  me  not  to  be  properly  incident  to  a 
foreclosure  or  redemption  suit,  in  such  a  way  that  the  owners 
of  the  equity  of  redemption  can  be  allowed  to  insist  on  it 
against  the  will  of  the  mortgagee,  who  has  no  interest  in  the 
question.  In  the  present  case,  with  the  consent  of  the  mort- 
gagee, the  parties  interested  in  the  equity  of  redemption  may 


358  ^  SUPREME  COURT  [Dec.  Term, 

[Carroll  v.  Shapard.]. 

have  a  partition  ;  but  I  can  not  regard  the  omission  of  a  direc- 
tioai  for  a  partition  as  constituting  ground  for  an  appeal."  A 
mortgagee  may  also  have  partition,  the  mortgagor  not  object- 
ing.— Green  v.  Arnold,  11  R.  I.  364.  In  such  case,  a  court  of 
equity  may  make  partition,  the  mortgagor  and  mortgagee  both 
being  parties  to  the  proceeding,  and  representing  the  estate 
created  in  the  mortgagee  and  tdie  equity  of  redemption,  as  one 
of  the  tenants  in  common  ;  but  a  partition,  where  one  of  them 
only  is  a  party,  would  not  conclude  the  interests  of  the  other. 

We  have  said,  that  where  a  court  of  equity  has  taken  juris- 
diction of  a  case  under  any  established  head  of  equitable  cogni- 
zance, it  will  settle  the  litigation,  and  do  complete  justice. 
The  parties  will  not  be  remitted  to  a  court  of  law,  although, 
as  to  some  of  the  matters  involved,  the  remedy  at  law  is  clear 
and  adequate. — Stow  v.  Bozeman,  29  Ala.  397.  If  it  be  con- 
ceded that  a  mortgagee  can  not,  before  foreclosure,  institute 
proceedings  for  the  primary  and  original  purpose  of  partition, 
when  the  jurisdiction  attaches  for  foreclosure,  the  court  may 
make  partition,  so  as  to  allot  and  segregate  from  the  interests 
of  the  other  tenants  in  common  the  part  to  be  sold  for  the 
satisfaction  of  the  mortnage.  In  Fall  v.  Elkins,  9  W.  R.  861, 
it  was  held,  a  mortgagee  of  an  undivided  share  may  file  a  bill 
for  foreclosure  and  partition,  and  may  move  for  a  receiver  of 
the  rents  of  the  undivided  share  of  the  mortgagor. — 2  Leading 
Cases  in  Equity,  811.  Where  the  complainant's  title  is  clear, 
or  admitted,  partition  is  a  matter  of  right ;  and  by  a  decree  of 
foreclosure  and  sale,  the  foreclosure  is  completed  for  the  pur- 
pose of  making  partition. 

The  averments  of  the  bill,  as  to  the  quantum,  of  the  inter- 
ests of  some  of  the  tenants  in  common,  may  not  be  sufficiently 
direct  and  explicit ;  but  this  is  not  assigned  as  a  cause  of  de- 
murrer, and  the  defect,  if  any,  can  be  cured  by  amendment. 
All  the  necessary  parties  appear  to  be  before  the  court. 

Reversed  and  remanded. 


Carroll  v.  Shapard. 

Bill  in  Equity  to  enfoice  Vendor'' s  Lien  on  Land. 

1.  Waiver  of  vendor's  lien. — On  a  sale  of  lands,  the  purchaser  having 
executed  and  delivered  his  two  notes  for  the  agreed  price,  and  re-sold 
one-half  of  the  land  at  an  increased  price,  he  and  the  sub-pm-chaser  ex- 
ecuted and  delivered  to  the  vendor  their  joint  note,  payable  on  the 
same  day  the  last  of  the  original  purchaser's  notes  matured ;  and  the 
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vendor  thereupon  executed  and  delivered  to  each  of  them  a  deed  for 
one-half  of  the  land,  and  a  receipt  for  their  joint  note,  reciting  therein 
that  it  was  held  as  collateral  security  for  the  original  notes,  which  were 
retained  by  him,  and  was  to  be  sold  by  him,  if  default  should  be  made 
in  their  payment,  and  the  money  applied  to  their  payment  and  satisfac- 
tion, the  balance,  if  any,  to  be  paid  over  to  the  purchaser;  and  all 
these  papers  were  dated  and  executed  on  the  same  day.  Held,  that 
these  facts  showed  a  waiver  of  the  vendor's  lien. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  N.  S.  Ctraiiam. 

The  bill  in  this  ease  was  filed  on  the  28th  March,  1882,  by 
W.  B.  Shapard,  against  C.  A.  Carroll  and  J.  E.  Williamson ; 
and  sought  to  enforce  a  vendor's  lien  for  the  unpaid  purchase- 
money  of  land.  The  chancellor  overruled  a  demurrer  to  the 
bill,  and,  on  final  hearing  on  pleadings  and  proof,  rendered  a 
decree  for  the  complainant;  and  each  of  these  decrees  is  now 
assigned  as  error.     The  opinion  states  the  material  facts. 

John  M.  Chilton,  and  Geo.  P.  Harbison,  Jr.,  for  appel- 
lants, cited  Donegan  v.  Hents,  70  Ala.  439 ;  Walker  v.  Siruve, 
70  Ala.  167;    Walker  v.  Carroll,  65  Ala.  61. 

Wm.  H.  Barnes,  and  Watis  &  Son,  contra. 

STONE,  C.  J. — Everything  in  this  record — the  pleadings, 
the  documentary  proofs,  and  the  oral  testimony — all  concur  in 
the  assertion,  that  the  lands  in  controversy  were  sold  by 
Shapard  to  Carroll  at  the  agreed  price  of  eleven  hundred  dol- 
lars, diivided  into  two  payments.  ISTot  a  word  is  anywhere 
said  of  a  change  or  modification  of  the  terms  of  sale,  by 
which  Carroll  and  Williamson  were  substituted  as  the  purchas- 
ers ;  and,  as  evidence  that  this  contract  was  never  abandoned, 
Shapard  accepted  the  two  notes  of  Carroll,  each  for  five  hun- 
dred and  fifty  dollars,  and  still  holds  them.  The  present 
suit — an  attempt  to  enforce  a  vendor's  lien — is  founded  on 
these  notes,  and  seeks  to  have  the  lands  sold  for  their  payment. 
It  claims  no  greater  sum  than  the  two  notes,  and  interest  upon 
them. 

The  bill  avers,  it  is  true,  that  Carroll  sold  a  half  interest  in 
the  lands  to  Williamson,  and  that  he,  Shapard,  made  title  to 
Carroll  and  Williamson,  conveying  the  lands  to  them.  The 
price  at  which  Carroll  sold  to  Williamson  is  nowhere  averred 
or  shown.  The  averment  of  the  bill  bearing  on  this  question 
is  as  follows :  "And  at  the  same  date,  the  said  C.  A.  Carroll 
sold  one-half  of  the  land  to  J.  E.  Williamson,  and  the  said 
J.  E.  Williamson  and  C.  A.  Carroll  made  their  promissory 
note,  bearing  date  the  10th  day  of  November,  1880,  for  the 
sum  of  twenty-one  hundred  and  sixty  dollars,  due  the  Ist  day 
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of  January,  1882,  for  the  same  land  ;  which,  it  was  understood 
by  the  said  C.  A.  Carroll  and  your  orator,  was  to  be  held  by 
your  orator  as  collateral  security  of  said  two  tirst  notes; 
and  your  orator  gave  to  said  Carroll  a  written  statement 
to  that  effect."  That  written  statement  is  in  the  record,  and  is 
in  the  following  language :  "Received  of  C,  A.  Carroll  one 
note  of  twenty-one  hundred  and  sixty  dollars,  signed  by  him- 
self and  J.  E.  Williamson,  as  collateral  security  to  secure  two 
notes  signed  by  himself ;  one  for  five  hundred  and  fifty  dol- 
lars, due  January  1,  1881 ;  and  one  for  five  hundred  and  fifty 
dollars,  due  January  1,  1882,  with  eight  per  cent,  interest.  If 
the  last-named  notes  are  paid  at  maturity,  then  I  am  to  turn 
over  the  first-named  note  of  twenty-one  hundred  and  sixty  dol- 
lars to  said  Carroll.  If  not,  I  am  to  sell  the  first-named  note 
at  best  price  I  can,  pay  the  two  last  notes  out  of  proceeds,  and 
turn  balance  over  to  said  Carroll."     Signed,  "W,  B.  Shapakd." 

All  these  writings — the  deed  from  Shapard  to  Carroll  and 
Williamson,  the  two  notes  made  by  Carroll  individually,  the 
note  of  Carroll  and  Williamson,  and  Shapard's  receipt  and  ob- 
ligation copied  above— bear  the  same  date,  November  10,  1880, 
and  appear  to  have  been  executed  at  one  and  the  same  titne. 
The  writings  must  all  be  construed  together,  as  explanatory  of, 
and  constituting  one  transaction.  Certain  noteworthy  features 
are  observable :  The  two  notes  of  Carroll  are  payable  in  in- 
stallments, a  year  apart.  Carroll  and  Williamson's  note  is 
paj'able  in  Holido,  on  the  day  Carroll's  last  note  matures. 
Shapard  sold  for  eleven  hundred  dollars,  and  can  and  does 
claim  only  that  sum.  Williamson  bought  at  we  ki¥)w  not 
what  price,  but  certainly  at  a  considerable  advance  on  Carroll's 
])urcha8e.  This  advanced  price  Shapard  can  not  and  does  not 
claim,  for  it  was  no  part  of  the  terms  of  his  contract  of  sale. 
Shapard,  in  his  agreement  with  Carroll,  reserves  the  right,  not 
to  enforce  the  larger  note  against  the  land,  but  to  sell  the  note, 
if  Carroll  made  default  in  the  payment  of  his  notes;  and  he 
bound  himself,  in  that  event,  to  repay  to  Carroll  any  residuum 
that  might  be  left  over,  after  satisfying  Carroll's  two  notes  of 
eleven  hundred  dollars.  Both  the  averments  and  the  proof  in 
this  case  force  us  to  the  conclusion,  that  Carroll  alone  pur- 
chased from  Shapard ;  and  they  repel  all  inference  that  the  re- 
lation of  vendor  and  purchaser  ever  did  exist  between  Shapard 
and  Williamson.  The  deed  from  Shapard  to  Williamson  was 
a  matter  of  conventional  arrangement,  to  avoid  circuity  of 
oonveyance,  and  can  not  change  the  stubborn  facts,  so  promi- 
nently presented  throughout  this  whole  record. 

When  Shapard  sold,  he  conveyed  the  title,  and  took  inde- 
pendent, outside  security.  This,  prima  facie,  was  a  waiver  of 
all  lien  on  the  land  for  the  purchase-money ;  and   there  is  no- 
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testimony  in  this  record  to  overturn  the  presumption. —  Walk- 
er V.  Carroll,  65  Ahi.  61 ;  Donegan  v.  Ilentz,  70  Ala.  437. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered  dismissing  complainant's  bill.  Let  the  costs  of  the 
suit,  and  the  costs  of  the  appeal,  both  in  the  court  below  and 
in  this  court,  be  paid  by  the  appellee. 


TVatsoii  V.  Steele. 

Bill  in  Equity  for  Redeinption  of  Lands,  hy  Purchaser  at 

Sheriffs  Sale. 

1.  Lien  of  execution,  and  title  of  purchaser  at  sale. — When  the  lien  of 
an  execution  has  been  kept  alive  l)y  the  issue  and  return  of  an  alias 
from  term  to  term,  without  the  lapse  of  an  entire  term  (Code,  ^  3211), 
and  there  has  been  no  stay  by  order  of  the  plaintiff  or  his  attorney,  a 
purchaser  at  the  sale  under  it  acquires  a  title  superior  to  any  interven- 
ing right  derived  from  the  defendant. 

2.  Bights  of  assignee  of  equity  of  redemption,  and  liability  for  rents. — A 
purchaser  of  the  equity  of  redemption,  paying  the  mortgage  debt,  and 
taking  an  assignment  of  the  mortgage  to  himself,  acquires,  as  against  a 
purchaser  at  execution  sale  against  the  mortgagor,  no  better  title  than 
his  vendor  (the  mortgagor)  possessed ;  and  the  rents  not  due  at  the  time 
of  the  sale  under  execution  passing  to  the  purchaser  as  an  incident  of 
the  reversion,  such  purchaser  of  the  equity  of  redemption  is  liable  for 
them,  if  he  receives  them,  as  his  vendor  would  have  been  liable  for  use 
and  occupation,  if  he  had  continued  in  possession  after  the  sale  under 
execution. 

3.  Rights  of  purchaser  at  execution  sale  against  mortgagor  ;  liahility 
of  assignee  for  rents,  as  mortgagee  in  possession. — The  payment  of  the 
mortgage  debt  by  a  third  person,  after  the  law-day,  does  not  devest  the 
title  of  the  mortgagee ;  and  if  such  third  person  takes  an  assignment  of 
the  note  and  mortgage  to  himself,  thereby  acquiring  the  legal  title,  the 
purchaser  at  execution  sale  against  tlie  mortgagor  may  maintain  a  bill 
to  redeem  from  him,  and  hold  him  liable  for  rents  and  jirofits  as  a  mort- 
gagee in  possession. 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  Thos.  Cobbs. 

The  bill  in  this  case  was  filed  on  the  30th  December,  1881, 
by  Ormond  S.  Steele,  against  William  L.  Watson  and  John  D. 
Steele ;  and  sought  to  redeem  a  tract  of  land  of  which  said 
Watson  was -in  possession,  and  to  hold  him  accountable  for 
rents  and  profits  during  his  possession.  The  land  had  belonged 
to  said  John  D.  Steele,  and  was  sold  under  execution  against 
him  on  the  1st  August,  1881 ;  the  complainant  becoming  the 
purchaser,  at  the  price  of  $15,  and  receiving  the  sheriff's 
deed.     This  execution  was  issued  on  the  17th  April,  1881,  on 
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a  judgment  for  $288.20,  which  was  recovered  by  Rittenhouse 
Moore  against  said  John  I).  Steele,  in  the  Circuit  Court  of  said 
county,  on  the  20th  April,  1S74,  and  on  which  former  execu- 
tions had  been  issued  as  follows:  April  27th,  1874;  May  9th, 
1878;  November  15th,  1878;  May  15th,  1879;  December 
27th,  1879;  May  Slst,  1880;  October  28th,  1880.  Each  of 
these  executions,  except  the  first  (which  was  returned  "No 
property  found"),  was  levied  on  the  lands,  and  was  returned 
by  the  sheriff  "Returned  for  an  alias,  by  order  of  plaintiff's 
attorney,"  .or  "  Returned  for  an  alias,^'  until  that  of  the  28th 
October,  1880,  which  was  "Returned  for  an  alias,  for  want  of 
time  to  sell  ;"  and  the  lands  were  sold  under  the  execution 
issued  on  the  17th  April,  1881.  The  complainant  afterwards 
took  an  assignment  of  Moore's  judgment  to  himself ;  and  he 
claimed  the  right  to  redeem,  both  as  the  owner  of  the  judgment, 
and  as  the  purchaser  at  the  sheriff's  sale. 

On  the  2d  March,  1878,  Steele  conveyed  the  lands  by  mort- 
gage, containing  a  power  of  sale,  to  (lustave  Braune,  to  secure 
an  indebtedness  evidenced  by  his  promissory  note  of  the  same 
date.  On  the  3d  April,  1880,  W.  L.  AVatson  recovered  a 
judgment  for  |370  against  said  Steele,  and  he  procured  an 
assignment  to  himself  of  another  judgment,  for  $225,  which 
one  Hawkins  had  recovered  against  Steele  on  April  1st ;  and 
on  the  4th  November,  1880,  these  executions  having  been 
levied  on  the  lands,  Steele  conveyed  the  lands  to  Watson,  in 
satisfaction  of  these  two  judgments,  and  of  his  agreement  to 
pay  off  the  mortgage  debt  to  Braune  ;  Watson  executing,  at  the 
same  time,  a  written  agreement  to  allow  Steele  to  redeem  the 
lands,  "  at  any  time  within  two  years,  in  the  same  manner,  and 
upon  the  same  terms  as  if  said  lands  had  been  sold  and  con- 
veyed by  the  sheriff."  On  the  13th  December,  1880,  Watson 
paid  the  mortgage  debt  to  Braune,  and  took  from  him  an  assign- 
ment of  the  mortgage,  in  these  words :  "For  and  in  consideration 
of  the  sum  of  $310.62,  in  hand  paid  by  W.  L.  Watson,  I,  G. 
Braune,  do  by  these  presents  assign,  transfer,  and  sell  unto  the 
said  W.  L.  Watson  the  within  described  mortgage,  made  by 
John  D.  Steele  and  wife  to  the  undersigned,  as  well  as  the 
note  and  debt  secured  thereby.  Given  under  my  hand  and 
seal,"  &G.  Watson  took  possession  of  the  lands  under  this 
purchase,  and  erected  valuable  improvements;  and  he  denied 
the  complainant's  right  to  redeem,  claiming  that  the  lien  of  the 
executions  on  the  judgment  in  favor  of  Moore  Was  lost,  and 
that  the  complainant  acquired  nothing  by  his  purchase  at  exe- 
cution sale,  lie  demurred  to  the  Bill  for  want  of  equity, 
assigning  numerous  grounds  of  demurrer;  and  he  filed  a  cross- 
bill, in  which  he  alleged  that  the  lands  were  not  correctly  de- 
scribed in  Steele's  conveyance  to  him,  and  that  the  complain- 
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ant's  bill  was  tiled  in  the  interest  of  said  John  D.  Steele,  who 
made  no  defense  to  the  suit.  The  cross-bill  prayed  that  the 
conveyance  be  reformed,  that  the  entry  of  satisfaction  of  said 
judgments  be  set  aside,  and  that  said  Watson  be  allowed  to  sue 
out  executions  on  them  as  if  said  entry  had  not  been  made. 
The  chancellor  ovei»ruled  the  demurrer  to  the  original  billj 
held  the  complainant  therein  entitled  to  redeem,  and  directed 
the  register,  m  stating  the  account,  to  "charge  said  Watson,  as 
mortgagee  in  possession,  with  the  rents  of  said  lands  collected 
by  him,  or  which  he  could  have  collected  by  due  diligence,  for 
the  years  1881,  1882,  and  1883  ;"  and  he  dismissed  tiie  cross- 
bill. Watson  appeals  from  this  decree,  and  assigns  each  part 
of  it  as  error, 

G.  B.  IMoBLEY,  for  the  appellant. 

J.  B.  Head,  contra. 

SOMEIiVILLE,  J.— The  title  which  the  complainant  ac- 
quired to  the  land  in  controversy,  by  the  purchase  made  by 
him  on  the  first  of  August,  1881,  under  the  execution  issued 
on  his  judgment  against  John  D.  Steele,  was  clearly  paramount 
to  all  other  liens  and  incumbrances  on  the  land,  except  the 
Braune  mortgage,  which  was  paid  by,  and  assigned  to  the  de- 
fendant, Watson.  The  complainant's  execution  lien  was  in  full 
force  and  unimpaired,  both  in  April,  1880,  when  the  two  judg- 
ments owned  by  defendant  were  rendered,  and  in  November 
of  the  same  year,  when  defendant  purchased  from  John  D. 
Steele  the  equity  of  redemption  in  the  land.  The  mere  delay 
on  plaintiff 's  part,  in  executing  his  judgment,  did  not  affect  his 
lien,  as  against  the  defendant  in  execution.  There  was  no 
lapse  of  an  entire  term  between  the  suing  out  of  any  two  of 
the  alias  executions  issued  between  May,  1878,  and  the  date  of 
the  sheriff's  sale  in  August,  1881,  nor  was  there  any  stay 
during  this  time  by  order  of  the  plaintiff,  or  his  attorney.  Any 
intervening  right,  therefore,  acquired  by  the  defendant  during 
this  intermediate  period,  was  subordinate  to  the  preferred  lien 
of  the  plaintiff's  execution. — Code,  1876,  §  3211;  Keel  v. 
Zarkin,  72  Ala.  493 ;  Dryer  v.  Gi'aham,  58  Ala.  623.  It  is 
important  to  keep  this  fact  in  mind,  as  a  controlling  fact  in 
the  whole  case. 

The  matter  of  chief  objection  to  the  chancellor's  decree,  as 
urged  by  appellant's  counsel,  is,  that  he  has  charged  the  de- 
fendant with  rent  and  for  use  and  occupation  for  the  years 
1881,  1882,  1883,  as  mortgagee  in  possession.  This  is  said  to 
be  erroneous,  for  the  reason  that  the  defendant  was  the  pur- 
chaser of  the  equity  of  redemption  from  John  D.  Steele,  and 
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that  he  had  satisfied  the  Braune  mortgage,  taking  an  assign- 
ment of  it  to  himself  only  from  abundant  caution.  It  is  plain 
that  the  defendant,  by  this  purchase  of  the  equity  of  redemp- 
tion, ac(|uired  no  better  title  than  his  vendor,  the  mortgagor, 
had.  lie  was  simply  placed  in  his  vendor's  shoes ;  and  as  the 
title  of  the  mortgagor  was  subject  to  the  lien  of  plaintiff's 
judgment,  so  was  the  title  acquired  by  the  defendant  as  pur- 
chaser. If  the  defendant  had  never  made  the  purchase  in 
question,  the  rent  for  the  year  1881,  not  being  due  at  the 
time  of  the  sheriff  's  sale  in  August  of  that  year,  would  not 
have  belonged  to  the  mortgagor,  who  was  defendant  in  execu- 
tion, but  would  have  passed  to  the  plaintiff  as  purchaser  at  the 
execution  sale,  on  the  principle,  that  rent  not  due  is  regarded 
as  an  incident  of  the  reversion,  or  part  of  the  freehold. — Oayle 
V.  Randall^  71  Ala.  469.  So  the  mortgagor,  after  the  sheriff's 
sale,  would  have  been  liable  to  the  complainant,  for  use  and 
occupation,  except  as  against  the  claim  of  the  mortgagee.  He 
was  the  owner  of  the  land  as  against  all  the  world,  except  the 
mortgagee.  The  defendant,  therefore,  could  claim  no  title  su- 
perior to  that  of  complainant,  except  as  assignee  of  the  Braune 
mortgage  ;  and  such  a  claim  would  authorize  him  to  be  charged 
with  the  rents  actually  collected,  or  which  he  could  have  col- 
lected by  due  diligence  during  the  years  1881-1883,  inclusive, 
or  for  use  and  occupation,  if  defendant  was  himself  in  posses- 
sion of  the  land  sought  to  be  redeemed  in  the  bill. — Dozier  v. 
Mitchell,  65  Ala.  512;  Sloa7i  v.  Frothingharn,  72  Ala.  589; 
Butts  V.  Broughtou,  Ih.  294. 

The  bill  clearly  had  equity,  as  a  bill  for  redemption.  The 
mere  payment  of  the  mortgage  debts  of  the  defendant,  after 
the  law-day  of  the  mortgage,  did  not  re-invest  the  legal  title  of 
the  land  in  the  mortgagor,  or  divest  it  out  of  Braune,  as  xwovt- 
gSLgee.— /Slaughter  v.  /Swift,  67  Ala.  494.  The  assignment  of 
the  debt  and  mortgage  by  Braune  to  the  defendant  conveyed 
the  legal  title  to  him,  and  this  was  a  bar  to  an  action  of  eject- 
ment at  law. 

The  dismissal  of  the  defendant's  cross-bill  worked  no  possi- 
ble prejudice  to  him.  The  complainant  admitted  the  alleged 
misdescription  in  the  land  ;  and  if  it  had  been  corrected,  accord- 
ing to  the  prayer  of  the  cross-bill,  this  could  not  have  affected 
the  complainant's  right  to  redeem,  which  was  adjudged  by  the 
court  to  exist. 

We  find  no  error  in  the  chancellor's  decree,  and  it  is  accord- 
ingly affirmed. 
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Simmons  v.  Simmons. 

Statuton/  Actio7i  in  nature  of  Kjeetment. 

1.  Delivery  of  deed. — Actual,  manual  delivery  of  a  deed  is  not  essen- 
tial, but  any  words  or  acts,  showing  an  intention  that  the  instrument 
shall  be  t-onsidered  as  executed  and  operative,  constitute  a  good  deliv- 
ery ;  and  wiien  the  instrument  is  duly  signed  by  the  grantor,  acknowl- 
edged before  a  projjcr  officer,  and  found  in  the  possession  of  the  grantee, 
a  presumption  of  delivery  arises,  which  must  be  repelled  by  the  i)arty 
assailing  it. 

2.  Afistrart  charge. — A  charge  which  asserts  a  correct  legal  proposi- 
tion, though  abstract,  and  calculated  to  mislead  the  jury,  will  not,  ordi- 
narily, operate  a  reversal ;  yet  tlie  court  should  be  careful  to  frame  tlie 
charges  with  reference  to  the  evidence,  and  should  avoid  giving  an  in- 
struction which  is  not  supported  by  any  evidence. 

3.  Ejectment ;  legal  and  equitable  title.^. — In  ejectment,  or  the  statu- 
tory action  in  the  nature  of  ejectment,  the  legal  title  must  generally 
prevail ;  and  when  both  parties  claim  from  the  same  source  of  title,  he 
who  establishes  that  title  in  himself  nmst  recover,  without  regard  to 
equitable  considerations. 

4.  Same  ;  election  to  claim  under  deed  or  will,  as  e.^toppel. — Where  the 
plaintiff  claims  under  a  deed,  and  the  defendant  under  a  will  afterwards 
executed  by  the  grantor,  the  plaintiff's  title  must  prevail,  unless  it  is 
shown  to  have  been  devested  in  some  legal  mode ;  and  if  he  l)e  es- 
topped by  his  consent  to  the  ])robate  of  the  will,  and  his  acceptance  of 
the  personal  property  bequeathed  bj'  it  to  him,  the  estoppel  is  not 
available  at  law  in  defense  of  the  action. 

Ai'PEAL  froiTi  the  Circuit  Court  of  Marengo. 

Tried  before  Eugene  McCaa,  Esq.,  an  attorney  of  the  court, 
selected  by  the  parties  on  account  of  the  incompetency  of  the 
presiding  judge. 

This  action  was  brought  by  William  T.  Simmons  against 
L.  Lavender  Simmons,  to  recover  the  possession  of  a  tract  of 
land  particularly  described  in  the  complaint;  and  was  com- 
menced on  the  6th  October,  188L  The  defendant  pleaded 
not  guilty,  and  the  cause  was  tried  on  issue  joined  on  that 
plea.  On  the  first  trial,  l)oth  parties  claimed  title  under  the 
will  of  their  deceased  father,  Lewis  Simmons,  and  there  was  a 
judgment  on  verdict  for  the  plaintiff;  but  the  judgment  was 
reversed  by  this  court  on  appeal,  and  the  cause  was  remanded, 
as  shown  by  the  report  of  the  case. — 73  Ala.  235.  On  the 
second  trial,  as  the  bill  of  exceptions  now  shows,  the  plaintiff 
claimed  the  land  under  a  deed  executed  by  the  sai^  Lewis 
Simmons  and  his  wife,  which  was  dated  September  1st,  1869, 
recited  the  payment  of  $1,800  as  its  consideration,  and  con- 


366  •  SUPKEME  COURT  [Dec.  Term, 

[Simmons  v.  Simmons.] 

veyed  the  said  land  to  plaintiff  after  the  death  of  his  mother ; 
and  having  proved  the  due  execution  and  acknowledgment  of 
this  deed  by  the  grantors,  by  the  justice  of  the  peace  who 
wrote  it,  and  before  whom  it  was  acknowledged,  he  offered 
said  deed  in  evidence.  The  defendant  objected  to  the  admis- 
sion of  said  deed  as  evidence,  "because,  on  the  former  trial  of 
this  cause,  plaintiff  relied  on  the  will  of  said  Lewis  Simmons;" 
which  objection  was  overruled,  and  the  deed  admitted.  The 
plaintiff  also  introduced  a  surveyor  as  a  witness,  who  testified 
as  to  the  location  and  boundaries  of  the  land,  but  whose  testi- 
mony is  not  material.  The  plaintiff  having  here  rested,  the 
defendant  offered  in  evidence  the  will  of  said  Lewis  Sim- 
mons, under  which  he  claimed  the  land,  and  which  was 
dated  "August,  1877."  It  was  proved  that  said  Lewis 
Simmons  died  "in  the  summer  of  1877,"  but  the  record 
does  not  show  the  probate  of  the  will.  "The  defendant 
then  examined  the  plaintiff"  as  a  witness,  who  testified 
that  he,  as  one  of  the  children  of  said  Lewis  Simmons,  was 
present  when  said  will  was  probated,  and  did  not  object  to  its 
probate,  but  consented  to  the  same,  and  accepted  its  provis- 
ions, and  received  some  personal  property  given  to  him  in  the 
will  on  the  division  of  the  estate ;  but  that  he  received  no  land 
until  after  the  death  of  his  mother,  who  died  about  two  years 
since,  nor  did  he  ever  take  possession  of  the  lands  mentioned 
in  said  deed  until  after  the  probate  of  his  father's  will ;  that  he 
took  possession  of  the  land  as  agent  of  his  mother,  and  rented 
it  out  for  her  for  the  year,  but  the  defendant  drove  away  the 
tenant,  and  has  had  possession  of  the  land  ever  since." 

This  being,  in  substance,  all  the  evidence,  the  plaintiff  asked 
the  court  to  charge  the  jury  that,  if  they  believed  the  evidence, 
they  must  find  for  him ;  which  charge  the  court  refused  to 
give,  and  the  plaintiff  excepted.  The  court  gave  the  follow- 
ing charges  to  the  jury:  (1.)  "If  the  plaintiff  knew  of  the 
probate  of  the  will,  and  consented  thereto,  and  took  possession 
of  his  legacy  under  the  will  (and  not  under  the  deed)  after  the 
probate,  of  property  given  him  therein ;  he  is  now  estopped  to 
set  up  title  under  said  deed  to  the  land  in  controversy." 
(2.)  "The  said  will  gives  the  land  in  controversy  to  the  defend- 
ant, notwithstanding  the  execution  of  said  deed."  (3.)  "Un- 
less and  until  said  deed  was  delivered,  the  same  could  be  re- 
voked at  any  time  by  said  Lewis  Simmons ;  and  if  it  was  not 
delivered,  and  was  in  his  possession  at  his  death,  this  was  evi- 
dence of  such  revocation."  (4.)  "If,  on  the  former  trial,  the 
plaintiff  relied  on  the  said  will  for  a  recovery,  he  can  not  now 
recoveron  the  said  deed."  To  each  of  these  charges  the  plain- 
tiff excepted ;  and  he  now  assigns  them  as  error,  together 
with  the  refusal  of  the  charge  asked  by  him. 
Vol.  lxxviii. 
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Geo.  Ct.  Lyon,  and  W.  II,  Tayloe,  for  appellant. 

J.  W.  Bush,  contra.     (No  briefs  on  file.) 

(5L0PT0N,  J. — When  this  case  was  before  ns  on  a  former 
appeal — 73  Ala.  235 — the  plaintiff  l)asod  his  right  to  recover 
on  the  devise  of  the  land  in  controversy  in  the  will  of  Lewis 
Simmons.  We  then  held  that  the  devise  to  the  plaintiff",  in 
the  absence  of  proof  other  than  shown  by  the  record,  is  too 
obscure,  the  error  being  patent  on  the  face  of  the  will,  to  im- 
pair the  clear  language  of  an  earlier  devise  of  the  land  in  the 
same  will  to  the  defendant.  On  the  case  hs  presented  by  the 
present  record,  the  plaintiff  claims  title  under  a  conveyance 
made  by  Lewis  Simmons,  several  years  prior  to  the  making  of 
the  will,  and  the  defendant  sets  up  the  devise  of  the  land  to 
him,  as  a  defense. 

Delivery  bj  hand  is  not  essential  to  a  sufficient  delivery  of  a 
deed.  Any  words  or  acts,  showing  an  intention  that  the  deed 
shall  be  considered  as  executed  and  operative,  constitute  a  good 
delivery.  When  a  deed  is  duly  signed  by  the  grantor,  its  exe- 
cution acknowledged  before  a  proper  officer,  and  it  is  afterwards 
found  in  the  possession  of  the  grantee,  delivery  is  presumed; 
and  the  party  assailing  the  deed  must  rebut  the  presumption, 
by  showing  that  possession  was  improperly  or  illegally  ob- 
tained, or  by  otherwise  showing  a  non-delivery.  The  burden 
of  proof  is  on  the  assailing  party. — McClure  v.  Oolelough, 
IT  Ala.  89 ;  Firemen's  Ins.  Co.  -y.  McMillan,  29  Ala.  147  ; 
Alexander  v,  Alexander,  71  Ala.  295. 

The  deed  to  the  plaintiff  was  signed  by  the  grantors,  and  its 
execution  duly  acknowledged,  and  certified  by  the  officer ;  and 
it  is  in  the  possession  of  the  grantee.  Although  there  is  no 
direct  evidence  of  delivery,  this  is  sufficient  proof  thereof,  in 
the  absence  of  proof  tending  to  impair  the  force  of  these  facts. 
The  record  discloses  no  evidence  rebutting  the  presumption  of 
delivery,  arising  on  these  facts,  on  which  to  base  the  charge  in 
respect  to  its  non-deliverj  and  revocation.  Wliile  a  charge  as- 
serting a  correct  legal  proposition,  though  abstract  and  calcu- 
lated to  mislead,  will  not,  ordinarily,  operate  a  reversal;  the 
court  should  be  careful  to  frame  charges  in  reference  to  the 
testimony,  and  avoid  giving  an  instruction,  without  any  evi- 
dence on  which  to  found  it.  The  tendency  of  such  instruc- 
tion is  to  work  injury  and  injustice,  and  to  divert  the  minds  of 
the  jury  from  the  true  issues,  to  the  consideration  of  matters 
not  really  involved. 

The  legal  title  will  generally  prevail,  in  an  action,  of  eject- 
ment, or  in  the  corresponding  statutory  real  action.  Both  par- 
ties claim  title  as  derived  from  the  same  source.     The  convey- 
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ance  to  the  land  in  controversy  was  made  in  1869.  When 
signed  and  delivered  by  the  testator,  Lewis  Simmons,  it  passed 
the  legal  title  ont  of  him,  and  vested  it  in  the  plaintiff  on  the 
death  of  his  mother.  At  the  time  the  will  was  made,  in 
August,  1877,  no  title  to  the  land  remained  in  the  testator,  ^nd 
he  had  no  capacity  to  devise  it  to  the  defendant.  Both  par- 
ties claiming  under  Lewis  Simmons,  the  plaintiff  is  entitled  to 
recover,  if  he  has  not  been  divested  of  the  legal  title  by  some 
legal  operative  mode. 

It  is  insisted  that  the  plaintiff'  is  estopped  from  asserting  his 
legal  title,  by  reason  of  having  been  present  at  the  probate  of 
the  will,  liaving  consented  thereto,  and  having  accepted  its 
provisions  by  receiving  in  a  division  his  share  of  the  personal 
property  bequeathed  by  the  will ;  in  other  words,  that  he  is 
estopped  by  having  elected  to  take  under  the  will.  The  rule 
of  election  is,  ordinarily,  a  rule  of  equity ;  but  has  been  applied 
and  recognized  by  courts  of  law,  so  as  to  become,  in  many 
cases,  a  rule  of  law  also.  As  to  the  cases  in  which  the  rule 
should  be  applied  at  law,  the  courts  have  greatly  differed  in 
opinion ;  and  we  do  not  propose  to  enter  on  a  discussion  of 
the  subject.  As  a  general  proposition,  no  court  will  enforce 
rights  recognized  as  repugnant;  but,  as  has  been  said,  "'courts 
which  differ  in  the  rights  which  they  recognize,  differ  in  the 
recognition  of  repugnancy."  The  usual  instances  in  which 
the  rule  is  recognized  at  law,  are  of  inconsistent  titles  to  the 
same  subject,  or  to  different  subjects,  "  the  assertion  of  one 
title  being  incomplete  without  a  negation  of  the  other. — Note 
to  Grettonv.  Haward,  1  Swans.  408.  On  this  principle  it  was 
held,  in  Adams  v.  Adams,  39  Ala,  274,  that  the  election  by 
the  widow  to  take  the  provisions  made  for  her  by  the  will, 
which  are  repugnant  to  her  right  to  dower,  and  retaining  the 
property,  is  available  at  law  as  a  defense  to  her  claim  for  dower. 
Where  the  inconsistent  titles  are  to  property,  the  title  to  which 
can  not  be  transferred  by  acts  in  pais,  and  the  completion  of 
the  assertion  of  one  title  does  not  depend  on  a  negation  of  the 
other,  election  is  the  subject,  exclusively,  of  the  jurisdiction 
of  courts  of  equity. 

In  Adams  v.  Adams,  supra,  it  is  said  ;  "Whether  an  elec- 
tion between  repugnant  rights  is  cognizable  in  a  court  of  law, 
has  been  a  question  of  extensive  legal  discussion.  There  are 
certain  classes  of  cases,  growing  out  of  the  doctrine  of  election, 
which  must,  of  necessity,  be  exclusively  of  equitable  jurisdic- 
tion; Where  an  election  is  to  be  compelled,  or  where  an  elec- 
tion already  made  effects  a  transfer  of  real  estate,  the  remedy 
must  be  jn  chancery.  At  law,  there  is  no  appropriate  remedy 
in  the  former  class  of  cases;  and  in  the  latter,  equity  proceeds 
upon  principles  peculiar  to  itself." 

Vol.  liXxviu. 


1884.]  OF  ALABAMA.  369 

[Trabne,  Davis  &  Co.  v.  Shotts.] 

The  alleged  inconsistent  titles  relate  to  different  subjects — 
real  and  personal  property.  The  complete  assertion  of  the  legal 
title  under  the  deed,  having  originated  prior  to,  and  not  under 
the  will,  does  not  depend  on  the  negation  of  the  plaintiff's  title 
to  the  personal  property  bequeathed  by  the  will.  The  election, 
claimed  to  have  been  made,  eifects  the  transfer  of  real  estate, 
and  is  an  act  in  pais,  which  can  not  operate  to  pass  the  legal 
title.  Conceding  that  the  plaintiff  has  made  an  election,  with 
knowledge  of  his  rights,  and  with  an  intention  to  elect — an 
election  beyond  his  power  to  withdraw — the  remedy  of  the  de- 
fendant is  in  equity. 

It  is  too  well  settled  by  our  decisions  to  be  controverted  or 
disregarded,  that  a  plaintiff",  having  the  superior  legal  title, 
must  recover  in  an  action  of  ejectment,  whatever  may  be  the 
equities  of  the  defendant,  and  that  no  estoppel  in  pais  is  avail- 
able as  a  defense.  In  such  case,  the  defendant  must  seek  relief 
in  equity,  where  the  estoppel  can  be  made  to  operate  directly 
on  the  title,  a  conveyance  decreed,  and  the  legal  and  equitable 
titles  united. — Kelly  v.  Hendricks,  57  Ala.  193  ;  Allen  v.  Kel- 
lam.,  69  Ala.  442  ;  Tutimler  v.  Munford,  73  Ala.  308  ;  Collins 
V.  Robinson,  33  Ala.  91 ;  Hooper  v.  C.  (&  W..  Railway  Co.,  at 
.present  term,  ante  p.  113. 

On  the  case  made  by  the  record,  there  is  error  in  the  charges 
given,  and  in  the  refusal  to  give  the  affirmative  charge  in  favor 
of  the  plaintiff. 

Reversed  and  remanded. 


Trabue,  Davis  &  Co.  v.  Shotts, 

Application  for  Rehearing  after  Final  Judgment  at  Law. 

1.  When  appeal  lies. — An  order  made  by  a  circuit  judge  at  chambers, 
dismissing  an  application  for  a  rehearing  after  final  judgment  at  law 
(Code,  §  3161),  is  not  a  final  judgment  or  decree  which  will  support  an 
appeal ;  and  if  it  be  within  the  terms  of  the  statute  granting  an  appeal 
from  an  order  denying  certain  remedial  writs  {Ih.  §  3923),  the  limitation 
of  such  appeal  is  sixty  days. 

Appeal  from  the  Circuit  Court  of  Marion. 

Tried  before  the  Hon.  II.  C.  Speake. 

The  appellants  in   this  case  brought  an  action  against  L.  C. 

Shotts,  but  were  defeated   on   the  trial,  judgment  on    verdict 

being  rendered  for  the  defendant.     Within  three  months  after 

the  rendition  of  this  judgment,  they  filed  their  petition,  veri- 
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tied  by  affidavit,  asking  a  rehearing  of  tiie  case  on  the  ground 
of  surprise,  accident,  mistake,  or  fraud.  On  tlie  hearing  of  the 
petition,  in  vacation,  the  circuit  judge  held  it  to  be  insufficient, 
and  made  an  order  dismissing  it.  The  appeal  was  sued  out 
from  this  order,  and  it  was  here  assigned  as  error.  The  ap- 
pellee submitted  a  motion  to  dismiss  the  appeal. 

McClelland  &  NeSmith,  for  the  motion. 

McGuiRE,  Collier  &  Sanp^ord,  contra. 

STONE,  C,  J. — There  was,  in  the  ruling  from  which  this 
appeal  was  prosecuted,  no  final  judgment  or  decree  of  a  court. 
The  decision  appealed  from  was  that  of  a  judge  at  chambers. 
The  case  does  not  fall  within  section  3916  of  the  Code  of  1876. 

Even  if  we  concede  that  this  case  is  covered  by  section  3923 
of  the  Code,  the  appeal  was  not  taken  in  time,  and  must  be 
dismissed  on  that  account.  See  Ex  j>arte  Norths  49  Ala.  385; 
Ex -parte  Wall'er,  54  Ala.  577. 

Appeal  dismissed. 


Jones  V.  Motley. 

Contest  of  Claim  to  Personal  Property  as  Exempt. 

1.  License  to  retail  spirituous  liquors;  privilege,  not  property. — A 
license  to  retail  ppirttuous  liquors,  whether  intended  as  a  mere  police 
regulation,  or  for  the  purpose  of  raising  revenue,  is  a  mere  j^t^i'sonal 
privilege,  which  is  neither  transferrable  nor  vendible ;  and  it  can  not 
be  estimated  as  property,  for  the  purpose  of  reducing  the  exemptions 
claimed  by  a  debtor  to  whom  it  is  granted. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

The  appellant  in  this  case,  Paul  Jones,  obtained  a  judgment 
in  the  Circuit  Court  of  Macon  county,  on  the  7th  April,  1883, 
against  O.  G.  Motley ;  and  an  execution  thereon  issued  on  the 
10th  January,  1885,  was  levied  by  the  sheriff  on  two  horses,  a 
buggy,  and  wagon  ;  also,  "  one  lot  of  whiskey,  beer,  wines, 
brandies,  cigars,  bar-room  fixtures,  one  keg  of  syrup  (12  galls.), 
being  all  the  goods,  wares,  merchandise,  and  personal  property 
of  every  description,  now  in  the  store-room  where  the  defend- 
ant does  business  in  the  town  of  Tuskegee."  The  defendant 
thereupon  claimed  the  property  as  exempt,  specifying  each  ar- 
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tide  and  its  value;  and  the  claim,  duly  verified  by  affidavit  be- 
fore a  justice  of  the  peace,  was  lodged  with  the  sheriff,  and 
returned  by  him  with  the  execution.  The  plaintiff  thereupon 
made  affidavit  contesting  the  claim,  on  the  grounds,  1st,  that  it 
was  excessive ;  2d,  that  it  was  invalid  entirely.  An  issue  was 
then  made  up  between  the  parties  on  these  grounds  of  contest, 
and  the  facts  were  agreed  on.  It  was  admitted  that  the  value 
of  the  personal  property  owned  by  the  defendant  at  the  time 
of  the  levy,  and  at  the  time  of  the  trial,  was  $888.59,  as  shown 
by  the  inventory  and  claim  of  exemption  ;  but  this  did  not  in- 
clude the  sum  of  $850,  which  the  defendant  had  paid,  on  the 
8th  January,  1885.  as  the  price  of  licenses.  State,  county,  and 
municipal,  to  retail  spirituous  liquors  in  the  town  of  Tnskegee, 
which  he  had  taken  out  in  the  name  of  his  wife.  The  court 
charged  the  jury  that,  if  they  believed  the  evidence,  they  must 
find  the  issues  in  favor  of  the  defendant.  The  plaintiff  ex- 
cepted to  this  charge,  and  he  now  assigns  it  as  error. 

W.  C.  Brewer,  for  appellant. 

W.  F.  Foster,  and  E.  H.  Abercrombie,  contra. 

SOMEEYILLE,  J. — The  defendant  in  execution  having 
lodged  with  the  proper  officer  his  claim  of  exemption,  describ- 
ing with  proper  certainty  each  piece  or  item  of  personal  prop- 
erty claimed,  and  having  verified  it  l)y  oath,  as  required  by 
statute,  the  claim  was  jf>r/;/?a  facie  correct,  and  the  burden  of 
proof  was  on  the  plaintiff  in  execution  to  show  that  the  prop- 
erty was  liable  to  the  judgment  debt — Code,  1876,  §§  2881, 
2838  ;  Todd  v.  McCravey,  77  Ala.  469. 

In  the  trial  of  this  issue,  as  to  whether  the  property  is  ex- 
empt from  levy  and  sale,  the  statute  provides,  that  "  evidence 
may  be  received  to  show  that  the  debtor  has  property  not  em- 
braced in  his  inventory,"  and  that  "such  property  shall  be 
considered  as  having  in  fact  been  selected  by  the  debtor  as  ex- 
empt; and  its  value  must  be  estimated  by  the  jury  to  ascertain 
the  amount  of  exemption  to  which  the  debtor  is  entitled." 
Code,  1876,  §  2839. 

The  evidence  showed,  on  the  trial  of  this  cause,  that  the  de- 
fendant had  procured  to  be  issued,  in  the  name  of  his  wife, 
early  in  January  of  the  current  year,  State,  county,  and  munic- 
ipal licenses  to  retail  spirituous  liquors,  for  which  he  had  paid, 
out  of  his  own  money,  the  sum  of  eight  hundred  and  forty- 
seven  dollars  ;  that  these  licenses  were  still  in  force,  and  the 
business  of  retailing  had  been  conducted  under  them  by  the 
defendant,  as  agent  of  his  wife.     It  was  also  shown  that,  when 
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the  licenses  were  procured,  the  defendant  did  not  owe  his  wife 
anything,  but  was  indebted  to  the  plaintiff. 

It  is  our  judgment,  tliat  these  licenses  to  retail  liquors  were 
in  no  sense  property,  within  the  meaning  of  the  statute ;  and 
the  value  of  them  could  not,  therefore,  be  proved  with  the  view 
of  reducing  the  exemptions  claimed  by  defendant  in  his  inven- 
tory— or  "  declaration  and  claim  "—prepared  under  the  pro- 
visions of  the  statute.  It  is  well  settled,  that  licenses  of  this 
character  are  mere  personal  privileges,  which  are  neither  trans- 
ferrable  nor  vendible.  They  confer  no  vested  interest,  or  right 
of  propert}',  and  contain  within  them  no  element  of  contract. 
They  are  mere  grants  of  indulgence,  for  a  specified  considera- 
tion, and  are  granted  always  under  the  implied  understanding, 
that  they  are  revocable  at  the  pleasure  of  the  sovereign  power 
granting  them.  And  this  is  true,  whether  the  license  is  in- 
tended as  a  mere  police  regulation,  or  for  the  purpose  of  rais- 
ing revenue. — Powell  v.  The  State,  69  Ala.  10  ;  Cooley's  Const. 
Lim.  (5th  ed.),  343  [*283],  note  1,  and  cases  cited ;  Pomeroy's 
Const.  Law,  §§  554-559 ;  Caldei'  v.  Kurhy,  5  Gray  (Mass.), 
597 ;  Boyd  v.  The  State,  61  Ala.  177 ;  s.  c,  94,  U.  S.  645 ;  Fell 
The  State,  20  Amer.  Rep.  83. 

The  charges  of  the  Circuit  Court  are  free  from  error,  and 
the  judgment  is  affirmed. 


Louisville  Coffin  Co.  v.  Stokes. 

BiU  in  Equity  hy    Creditor  to   Charge  Equitable  Estate   of 
Married  Woman. 

1.  Equitable  estate  of  married  woman;  how  created. — On  a  sale  of  prop- 
erty belonging  to  the  equitable  separate  estate  of  a  married  woman,  if  a 
note  is  taken  for  a  part  of  the  purchase-money,  payable  to  her,  the 
character  of  her  estate  is  not  thereby  changed,  but  the  note  and  the 
debt  evidenced  by  it  belong  to  her  equitable  estate. 

2.  Same;  how  charged. — As  to  her  equitable  separate  estate,  a  mar- 
ried woman  is  regarded  in  equity  as  a  femme  sole,  with  capacity  to 
charge  it  by  her  contracts  as  fully  as  if  she  were  sui  juris;  and  when 
she  contracts  a  debt,  though. without  the  particular  intent  to  charge  her 
estate,  the  court  will  presume  the  intent,  and  hold  her  estate  liable, 
rather  than  hold  her  act  vain  and  nugatory. 

3.  Same;  husband  as  agent. — A  married  woman,  owning  an  equitable 
separate  estate,  may  authorize  her  husband  to  manage  it  as  her  general 
agent ;  and  the  fact  of  such  agency  being  clearly  shown,  the  same  inci- 
dents attach  as  in  the  case  of  any  other  general  agency,  and  she  is 
bound  by  his  acts  as  any  other  principal  would  be  bound. 

4.  Agency;  liability  of  principal  for  acts  of  agent. — The  authority  of 
a  general  agent  is  measured  by  the  usual  scope  and  character  of  the 
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business  he  is  empowered  to  transact;  and  for  any  act  done  bj^  him 
which  is  natural  and  customary  in  the  management  of  such  busmess, 
the  principal  can  not  avoid  liability  because  of  any  secret  instructions 
or  limitations  imposed  on  the  agent. 

5.  Liability  of  wife's  equitable  estate,  for  debts  contracted  by  husband 
as  agent. — If  a  married  woman,  owning  an  equitable  separate  estate, 
invests  her  money  in  a  particular  business,  which  she  authorizes  her 
husband  to  conduct  and  manage  as  her  general  agent,  she  can  not 
avoid  liability  for  debts  contracted  by  him  in  the  purchase  of  mer- 
chandise within  the  scope  of  the  business,  in  the  natural  and  usual  mode 
of  conducting  such  business,  by  alleging  secret  authority  and  instruc- 
tions to  buy  for  cash  only. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  11th  October,  1883,  by 
the  Louisville  Coffin  Company,  a  foreign  corporation,  against 
Mrs.  Sallie  E.  Stokes,  her  husband,  C.  M.  Stokes,  and  Peter  F. 
Alba;  and  sought  to  subject  to  the  satisfaction  of  a  debt, 
alleged  to  be  due  from  Mrs.  Stokes  to  the  complainant,  a  debt 
due  to  her  by  said  Alba.  A  garnishment  was  also  sued  out 
against  said  Alba,  and  he  paid  the  money  due  by  him  into 
court.  The  complainant's  debt  was  contracted  in  August  and 
September,  1882,  for  coffins  and  other  articles  pertaining  to 
the  business  of  an  undertaker,  sold  to  C.  M.  Stokes  &  Co., 
under  which  name  said  C.  M.  Stokes  carried  on  business,  as  the 
agent  of  his  wife,  in  the  city  of  Birmingham.  In  connection 
with  this  business,  he  also  carried  on  the  business  of  a  livery 
and  sale  stable,  which  was  bought  by  Mrs.  Stokes  from  one  W. 
F.  Orr.  The  conveyance  by  Orr,  which  was  dated  July  22d, 
1882,  and  a  copy  of  which  was  made  an  exhibit  to  the  bill,  re- 
cited as  its  consideration  the  payment  of  $6,400 ;  and  the 
property  was  conveyed  to  Mrs.  Stokes,  "  to  her  sole  and 
separate  use,  free  from  the  management,  marital  control,  and 
interest  of  her  said  husband."  .On  the  28th  September,  1883, 
Mrs.  Stokes  sold  and  conveyed  the  property,  which  included  a 
lease  of  the  land,  and  all  the  personal  property  pertaining  to  the 
business  of  the  livery-stable,  to  said  Peter  F.  Alba ;  and  the 
debt  sought  to  be  condemned  in  his  hands  was  the  unpaid  por- 
tion of  the  purchase-money.  The  bill  alleged  that  the  property 
conveyed  by  Orr  was  bought  with  money  belonging  to  the 
equitable  separate  estate  of  Mrs.  Stokes,  and  was  held  by  her 
as  her  equitable  separate  estate  ;  that  she  alone  owned  the  en- 
tire business  carried  on  under  the  name  of  C.  M.  Stokes  &  Co., 
and  it  was  conducted  by  her  husband  as  her  agent ;  that  "  said 
bill  of  goods  was  sold  to  her  by  complainant  on  the  credit  of 
her  said  equitable  separate  estate,  as  represented  by  said  prop- 
erty and  business;  that  she  bought  said  goods  for  the  purpose 
of  said  business,  and  it  was  her  intention  to  charge  her  said 
equitable  separate  estate  with  the  payment  of  said  debt," 
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A  joint  answer  was  filed  by  Mrs.  Stokes  and  lier  hnsband,  in 
wliicli  they  admitted  the  purchase  of  the  property  from  Orr, 
and  the  ownership  of  Mrs.  Stokes  as  her  equitable  separate 
estate  ;  but  denied  that  she  "  has  at  any  time  carried  on  a  livery- 
stable  business  or  undertaker's  business,  either  in  her  own  name, 
or  in  the  name  of  C.  M.  Stokes  &  Co.;"  averred  "that  said 
business  was  carried  on  by  C.  M.  Stokes  alone,  and  he  alone 
was  liable  for  any  debts  contracted  in  running  the  business;" 
that  he  "  was  not  authorized  to  bind  her  or  her  property  by  any 
contract  he  might  make,  but,  on  the  contrary,  was  expressly 
forbidden  to  do  so."  Mrs.  Stokes,  further  answering,  alleged 
that,  while  said  C.  M.  Stokes  held  possession  of  her  property 
as  her  husband,  "she  never  knew,  or  authorized,  or  ratified  any 
attempt  on  his  part  to  bind  her  or  her  property,  and  never  au- 
thorized him  to  take  the  income  or  profits  of  her  property,  if 
any,  to  pay  his  debts;"  that  she  never  authorized  him  to  buy 
any  goods  on  her  credit,  and  that  the  complainant's  debt  was 
contracted  by  hira  on  his  own  credit.  A  demurrer  was  incor- 
porated in  the  answer,  on  the  ground  that  the  bill  did  not  show 
that  the  debt  sought  to  be  condemned  in  the  hands  of  Alba 
belonged  to  the  equitable  separate  estate  of  Mrs.  Stokes. 

The  chancellor  ov^erruled  the  demurrer,  but  dismissed  the 
bill,  on  final  hearing  on  pleadings  and  proof;  holding  that  the 
complainant's  debt  was  not  chargeable  upon  the  equitable  estate 
of  Mrs.  Stokes,  because  it  was  contracted  by  her  hnsband  with- 
out her  knowledge  or  authority.  The  complainant  appeals 
from  this  decree,  and  here  assigns  it  as  error ;  and  there  is  a 
cross-assignment  of  error  by  consent,  based  on  the  overruling 
of  the  demurrer  to  the  bill. 

MouNTjoY  <fe  ToMLiNSON,  for  appellant. 

R.  H.  Pearson,  contra. 

CLOPTON,  J.— It  is  averred  in  the  bill  that  the  money, 
which  was  invested  in  the  livery-stable  and  undertaker's  busi- 
ness, was  the  equitable  separate  estate  of  Mrs.  Stokes;  and  a 
copy  of  the  conveyance  to  her  is  made  an  exhibit,  by  which  it 
is  shown  that  the  property  was  conveyed  for  her  sole  and 
separate  use.  A  sale  of  the  property,  taking  a  note  for  a  part 
of  the  purchase-money,  payable  to  her,  does  not  operate  to 
change  the  character  of  the  estate.  There  is  no  error  in  over- 
ruling the  demurrer  to  the  bill. 

The  bill  alleges  that  the  money  of  Mrs.  Stokes  was  invested 
in  th«  business,  and  that  it  was  carried  on  by  her  in  the  name 
of  C.  M.  Stokes  &  Co.,  by  and  through  her  husband  as  her 
authorized  agent  and  manager.     A  married  woman  is  deemed 
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in  equity  a  femme  sole  in  respect  to  her  equitable  separate 
estate,  with  capacity  to  charge  the  same,  in  the  same  manner, 
and  to  the  same  extent  that  she  could  bind  herself  personally, 
if  sui  juris.  The  contract  may  be  in  writing,  or  in  parol ; 
and  there  need  not  be  any  reference  to  her  separate  estate.  It 
is  sufficient  that  she  professes  to  act  as  a  femme  sole.  A  court 
of  equity,  recognizing  her  capacity  to  hold  separate  property, 
also  recognizes  the  incidental  capacity  of  contracting  debts, 
and  assuming  obligations  which  shall  be  a  charge  on  it,  though 
not  binding  on  her  personally.  Having  an  equitable  separate 
estate,  and  contracting  a  debt,  a  court  of  equity,  which  invests 
her  with  the  capacity  to  possess  the  equitable  estate,  will,  rather 
than  hold  the  act  vain  and  nugatory,  presume,  in  avoidance  of 
wrong  and  injustice,  the  intention  to  charge  the  estate  with 
the  debt,  though  there  may  be  no  particular  intent. — Kelly  v. 
Turner.  74  Ala.  513 ;  Masson  v.  Kelly,  70  Ala.  85. 

A  married  woman  may  authorize  her  husband  tc  manage 
her  equitable  separate  estate  as  her  general  agent.  Because  of 
the  peculiar  relation,  and  of  the  legal  implication  that  the  will 
of  the  wife  is  subordinate  to,  and  under  the  control  of  the 
husband,  the  agency  should  be  established  by  clear  and  satis- 
factory evidence,  and  should  not  be  the  result  merely  of  the 
marriage  relation.  But,  where  she  does  authorize  him,  and  the 
agency  is  clearly  established,  its  effect  and  construction  are  the 
same  as  an  agency  between  other  persons ;  and  she  is  bound  by 
his  acts  in  respect  to  charging  her  equitable  separate  estate,  as 
any  other  principal  is  liable  for  the  acts  of  his  general  agent. 
Cord  on  Eights  of  Way.  Women,  §§  1301,  1306 ;  Schoul.  on 
Hus.  &  Wife,  §  277.  The  wife  may  confer  on  the  husband,  as 
her  general  agent  and  manager,  any  power  which  she  pos- 
sesses. 

It  is  a  universal  and  indisputable  rule,  that  "  the  authority 
of  a  general  agent  is  measured  by  the  usual  scope  and  character 
of  the  business  he  is  empowered  to  transact.  By  appointing 
him  to  do  that  business,  the  principal  is  considered  as  saying  to 
the  world,  that  his  agent  has  all  the  authority  necessary  to  the 
doing  of  it  in  the  usual  way." — Pars,  on  Mer.  Law,  135.  If 
the  agent  does  no  more  than  is  natural  and  customary  in  man- 
aging and  transacting  such  business,  any  private  limitations  and 
instructions  will  not  affect  the  rights  of  third  persons,  to  whom 
they  are  not  communicated.  If,  in  transacting  the  under- 
taker's business,  it  is  usual  to  purchase  goods  on  a  credit,  secret 
instructions  to  purchase  for  cash  only  will  not  avail  to  prevent 
the  separate  estate  of  Mrs.  Stokes  from  being  charged  with 
debts  so  contracted. 

The  evidence  of  Mrs.  Stokes,  and  the  averments  of  the  veri- 
fied bill  filed  by  her  against  her  husband,  clearly  show  that  he 
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was  her  general  agent  in  managing  and  transacting  the  busi- 
ness, in  which  the  money,  admitted  by  her  answer  to  be  her 
equitable  separate  estate,  was  invested.  A  court  of  equity 
can  not  permit  a  married  woman,  who,  professing  to  act  as  a 
fernnie  sole,  invests  inoney  of  her  equitable  separate  estate  in 
a  particular  business,  and  authorizes  her  husband  or  any  other 
person  to  generally  manage  and  transact  it,  to  repudiate  the 
liability  of  her  separate  estate  for  a  debt  contracted  by  him,  in 
the  purchase  of  merchandise  in  the  natural  and  usual  mode, 
and  within  the  scope  of  the  business,  by  alleging  a  secret  au- 
thority to  buy  for  cash  only. 

The  decree  overruling  the  demurrer  is  affirmed.  The  final 
decree  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedinijrs. 


Skinner  v*  Chapman. 

Bill  in  Eiiuity  hetween  Decedents  Children,  in  matter  of  Ex- 
empt Property. 

1.  Husband  and  wije  as  parties. — The  statute  providing  that  a  mar- 
ried woman  "must  sue  or  be  sued  alone,  when  the  suit  relates  to  her 
separate  estate  "  (Code,  §  2892),  does  not  apply  to  suits  in  equity. 

2.  Competencij  of  party  as  ivitness,  in  action  by  or  against  administra- 
tor, as  to  transactions  with,  or  statements  by  decedent. — Where  the  admin- 
istrator of  the  dec-eased  wife  is  a  party  defendant  to  a  suit  between  the 
children  of  the  deceased  husband,  relating  to  property  which  is  claimed 
as  belonging  to  the  estate  of  each,  one  of  the  plaintiffs  is  not  competent 
to  testify  as  a  witness  to  any  transaction  with,  or  statement  by  the  de- 
ceased wife  (Code,  §  3058),  unless  called  to  testify  by  the  opposite  party. 

3.  Exemptions  in  favor  of  widow  and  children;  by  rvhat  law  deter- 
mined.— The  exemptions  in  favor  of  the  widow  and  minor  children  of'a 
decedent,  as  against  the  other  heirs  and  distributees,  are  to  be  deter- 
mined by  the  law  which  was  in  force  at  the  time  of  his  death. 

4.  Same;  under  statute  of  February  8th,  1872. — Under  the  provisions 
of  the  statute  approved  February  8th,  1872,  a  homestead  of  160  acres 
was  exempted  to  the  widow,  "to  be  ascertained  by  allotment,  or  in 
money,  at  her  election  "  (Sess.  Acts  1871-2,  pp.  91-3) ;  and  the  property 
allotted  to  her,  both  real  and  personal,  when  selected,  vested  absolutely 
in  her,  with  power  of  alienation. 

5.  Claim  of  exemption  as  against  mortgage. — A  mortgage  on  growing 
crops,  executed  by  the  decedent  in  his  life-time,  is  paramount  to  the 
widow's  right  of  exemption ;  and  if  she  pays  the  mortgage  with  the 
proceeds  of  the  crops,  it  is  thereby  satisfied  and  extinguished,  and  its 
assignment  to  her  confers  no  rights. 

6.  Mortgage  of  homestead;  payment  by  widow  with  borrowed  money. 
A  mortgage  on  the  homestead  having  been  executed  by  the  decedent  in 
his  life-time,  if  the  widow  receives  funds  sufficient  to  pay  the  debt, 
which   she   uses   for  other  purposes,  and  then  pays  the  mortgage  debt 
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with  borrowed  money,  taking  an  assignment  of  the  mortgage  to  herself, 
and  afterwards  foreclosing  it  by  a  sale  under  the  power ;  she  thereby 
ao(jiiires,  as  against  the  heirs  and  distributees,  nothing  but  the  naked 
legal  title,  the  mortgage  debt  ])eing  paid  and  extinguished. 

7.  iSavie;  when  heirs  and  distrUmtees  mat/  come  into  eifiiily. — The  sur- 
viving wife  having  paid  off  a  mortgage  on  the  homestead  lands,  under 
circumstances  which  made  the  payment  enure  t(j  the  benefit  of  the  es- 
tate, taking  an  assignment  of  the  mortgage  to  herself,  and  acquiring  a 
conveyance  from  the  nominal  purchaser  at  a  sale  under  the  power 
therein  contained,  the  husband's  children  by  his  first  marriage  may 
maintain  a  bill  in  equity  against  her  personal  representative  and  chil- 
dren, to  remove  the  cloud  on  the  title,  and  to  have  their  rights  in  the 
property  declared  and  established. 

Appeal  from  tlie  Chancery  Court  of  JVIarengo. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  30th  August,  1882,  by 
the  children  of  Thomas  Taylor,  deceased,  by  his  first  wife,  the 
husbands  of  the  married  daughters  being  joined  as  parties  with 
their  wives,  against  the  personal  representative  and  children  of 
his  second  wife,  JVIrs.  Louisa  Taylor,  who  survived  him  ;  and 
sought,  principally,  to  have  the  complainants'  rights  declared 
and  established  in  a  certain  tract  of  land,  which  contained 
about  250  acres,  and  which  was  the  homestead  of  the  deceased 
at  the  time  of  his  death. 

The  complainants'  mother  died  in  1852,  or  1853,  and  their 
father  married  his  second  wife,  Mrs.  Louisa  Phelps,  in  1855. 
Thomas  Taylor  died  in  September,  1872,  and  his  surviving 
wife  departed  this  life  in  March,  1882.  The  bill  alleged  that 
the  complainants'  mother,  at  the  time  of  her  marriage  with 
said  Thomas  Taylor,  was  possessed  of  a  statutory  estate  in 
money  and  property,  which  went  into  the  hands  of  her  said 
husband,  and  a  part  of  which  was  invested  by  him  in  the  pur- 
chase of  the  said  tract  of  land,  tliough  the  title  was  taken  in 
his  own  name ;  but  it  was  further  alleged,  in  this  connec- 
tion, "  that  this  bill  is  not  file'd  to  set  up  or  enforce  any  exclu- 
sive claim  or  title  to  either  real  or  personal  property  to  com- 
plainants alone,  to  the  exclusion  of  their  younger  half-brothers 
and  sisters,  but  to  protect  equally  all  the  children  of  their  de- 
ceased father,  and  to  have  the  property  he  died  possessed  of 
divided  between  them  fairly  and  equitably,  share  and  share 
alike."  On  the  2d  IN^ovember,  1870,  Thomas  Taylor  and  his 
wife  executed  a  deed  to  J.  T.  Jones,  as  trustee,  conveying  said 
homestead  tract  of  land  to  secure  the  payment  of  a  debt  due 
to  one  Dan  by,  which  fell  due  on  the  1st  December,  1871 ;  and 
a  small  portion  of  this  debt  was  still  due  and  unpaid  at  the 
time  of  his  death.  The  bill  alleged  that  Mrs.  Louisa  Taylor, 
the  surviving  widow,  paid  off  the  balance  of  this  debt  with 
moneys  belonging  to  the  estate,  and  had  the  mortgage  trans- 
ferred and  assigned  to  herself;  and  afterwards,  having  adver- 
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tised  and  sold  the  Innd  under  the  power  contained  in  the  mort- 
gage, she  procured  H.  A.  Woolf  to  become  the  nominal 
purchaser,  who  then  executed  a  conveyance  to  her  for  life,  with 
remainder  to  her  children.  In  April,  1872,  Thomas  Taylor  ex- 
ecuted another  mortgage,  conveying  said  land,  the  crop  grow- 
ing thereon,  and  all  his  personal  property,  to  Crenshaw,  Love- 
lace, Morgan  &  Co.,  to  secure  an  indebtedness  for  advances 
made  by  them  to  enable  him  to  niakeacrop;  and  this  debt 
was  unpaid  at  the  time  of  his  death.  The  bill  alleged  that 
Mrs.  Louisa  Taylor  paid  off  this  debt  with  the  proceeds  of  sale 
of  the  crops,  and  took  an  assignment  of  tlie  mortgage  to  her- 
self;  and  having  afterwards  foreclosed  the  mortgage  by  a  sale 
•  under  the  power,  she  procured  said  H.  A.  Woolf  to  become  the 
nominal  purchaser,  who  then  executed  a  conveyance  to  her  for 
life,  with  remainder  to  her  children.  Mrs.  Louisa  Taylor,  by 
her  last  will  and  testament,  devised  and  bequeathed  all  her 
property  to  her  own  children,  including  two  children  by  a  for- 
mer husband  ;  and  the  probate  of  tliis  will  being  contested, 
special  letters  of  administration  were  granted  to  Samuel  E. 
Chapman,  who  was  made  a  defendant  to  the  bill  with  her  chil- 
dren. No  administration  was  ever  granted  on  the  estate  of 
Thomas  Taylor,  and  the  l)ill  alleged  that  administration  was 
unnecessary,  the  debts  having  been  paid.  On  these  facts  and 
allegations,  the  bill  prayed  that  the  n)ortgages  be  declared  sat- 
isfied, and  satisfaction  be  entered  of  record  ;  that  the  sales  un- 
der them,  and  the  conveyances  between  Woolf  and  Mrs.  Taylor 
be  declared  fraudulent,  and  cancelled  ;  that  complainants'  rights 
in  the  property  be  declared  and  established  by  the  decree  of 
the  court,  and  for  other  and  further  relief  under  the  general 
prayer. 

A  joint  and  several  answer  to  the  bill  was  tiled  by  Chapman 
and  the  other  adult  defendants,  in  which  they  alleged  that  all 
the  property  of  which  Thomas  Taylor  died  seized  and  pos- 
sessed, was  not  more  than  the  law  exempted  to  the  widow  and 
children,  and  remained  in  the  possession  of  the  widow  as  ex- 
empt property;  that  she  paid  off  the  mortgages  with  her  own 
means,  and  with  money  borrowed  for  the  purpose,  and  had  the 
sales  made  under  them  as  alleged,  and  took  the  deeds  to  herself 
and  children  in  good  faith,  as  muniments  of  her  title.  They 
also  demurred  to  the  bill,  and  moved  to  dismiss  it,  for  want  of 
equity,  for  misjoinder  of  complainants,  because  complainants 
had  an  adequate  remedy  at  law,  and  on  several  other  grounds. 

The  record  does  not  show  that  the  chancellor  acted  on  the 
demurrer,  or  on  the  motion  to  dismiss ;  but,  the  cause  being 
submitted  for  tinal  decree  on  the  pleadings  and  proof,  he  held 
that  the  complainants  were  not  entitled  to  relief,  and  therefore 
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dismissed  their  bill.     The  decree  dismissing  the  bill  is  now  as- 
signed as  error. 

Eugene  I^IcCaa,  for  appellants. 

Bush  &  Tayloe,  contra. 

SOlSklERVILLE,  J.— We  have  often  held  that  section  2892 
of  the  present  Code  (1876),  which  provides  that  a  married  wo- 
man ''  must  sue  or  be  sued  alone,  when  the  suit  relates  to  her 
separate  estate,"  applies  only  to  actions  at  law,  and  has  no  ref- 
erence to  suits  in  equity. — Sawyers  tK  Bake7\  72  Ala.  49  ;  Sims 
V.  National  Com.  Bank.,  73  Ala.  248.  The  husbands  of  the 
two  married  women  were  properly  joined  with  them,  there- 
fore, as  conjplainants. 

The  complainant,  J.  D.  Skirmer,  was  not  a  competent  wit- 
ness, as  to  any  transaction  with  or  statement  by  the  decedent, 
Mrs.  Louisa  Taylor,  which  transpired  during  her  life-time,  un- 
less he  was  called  to  testify  by  her  personal  representative,  w-ho 
was  one  of  the  defendants  in  the  asLU&e.-^Goodlett  v.  Kelly, 
74  Ala.  213;  Eeel  v.  Zarkin,  72  Ala. -473;  Dudley  v.  Steele, 
71  Ala.  423.  In  considering  the  testimony,  we  shall,  for  this 
reason,  exclude  so  much  of  this  witness'  deposition  as  falls 
within  the  prohibition  of  section  3058  of  the  Code,  and  to  which 
objection  was  interposed. 

Thomas  Taylor  is  shown  to  have  died  in  September  of  the 
year  1872,  owning  at  the  time  about  two  hundred  and  lifty 
acres  of  land,  which  he  occupied  at  the  time  as  a  homestead. 
He  left  surviving  him  his  widow,  Louisa  Taylor,  and  several 
minor  children,  who  continued  to  occupy  the  premises  until 
the  widow's  death,  which  occurred  in  March,  1882.  Taylor, 
prior  to  his  decease,  had  excuted  a  deed  of  trust  on  these  lands, 
bearing  date  in  November,  1870,  to  J.  T.  Jones,  as  trustee,  to 
secure  the  payment  of  a  debt  of  nearly  eight  hundred  dollars, 
due  to  one  Dan  by,  all  of  which  was  paid  by  Taylor,  except 
the  sum  of  one  hundred  and  thirteen  dollars.  There  was  also 
a  mortgage  on  a  portion  of  the  lands,  executed  by  Taylor  in 
April,  1872,  to  secure  a  debt  of  between  one  and  two  hundred 
dollars  due  Crenshaw,  Lovelace,  and  others,  for  which  they 
also  held  a  mortgage  on  Taylor's  crops  to  be  raised  du-ing  the 
current  year.  The  widow  came  into  possession  of  the  crops  of 
the  decedent,  shown  to  have  been  about  seventeen  bales  of 
cotton,  besides  several  hundred  bushels  of  corn,  valued  at  be- 
tween twelve  and  fourteen  hundred  dollars.  The  cotton  she 
disposed  of,  and  paid  the  mortgage  debts,  having  the  mortgages 
assigned  to  herself.     In  1876  she  foreclosed  these   mortgages, 
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under  a  power  of  sale,  and  purchased  the  premises  at  her  own 
sale,  through  the  aj^ency  of  one  Woolf. 

The  exemptions  of  both  realty  and  personalty,  in  favor  of 
the  widow  and  minor  children,  as  against  the  heirs  and  distrib- 
utees of  the  estate,  are  to  be  governed  by  the  act  approved  Feb- 
ruary 8th,  1872,  which  was  the  law  in  force  regulating  the 
subject  of  such  exettiptions  at  the  time  of  the  decedent's  death. 
Davis  V.  Davis,  (53  Ala.  293.  This  statute  exempted  one  thou- 
sand dollars  in  personalty,  and  a  homestead  of  one  hundred  and 
sixty  acres,  which  was  "  to  be  ascertained  by  allotment,  or  in. 
money,  at  the  election  of  the  widow,"  if  there  be  one  ;  other- 
wise, of  the  minor  children.  The  title  of  exempted  property 
under  the  provisions  of  this  law,  when  selected,  vested  abso- 
lutely in  the  widow,  "  with  the  power  of  alienation"  on  her 
part. — Acts  of  1871-72,  pp.  91-93.  In  this  particular  it  dif- 
fered from  existing  exemption  laws,  under  which  the  home- 
stead right  continues  only  during  the  life  of  the  widow  and  the 
minority  of  the  infant  children,  with  subsequent  reversion  to 
the  heirs  of  the  decedent ;  and  the  personalty  goes  to  the 
widow  and  minor  children,  to  be  accounted  for  only  in  the 
event  of  the  estate  proving  solvent,  and  then  only  as  so  much 
advanced  on  their  distributive  shares  of  such  estate. — Hunter 
V.  Law,  68  Ala.  365.  The  cause  is  not  before  us  in  such  shape 
as  to  require  that  we  should  settle  the  precise  interest,  if  any, 
which  the  widow  acquired  in  the  lands  by  way  of  exemption. 
It  is  not  shown  that  she  procured  to  be  allotted  to  her  by  ap- 
praisers any  particular  part  of  the  land  as  a  homestead,  or 
whether  she  elected  to  receive  therefor  money  by  way  of  com- 
mutation. No  title,  therefore,  perhaps  to  any  particular  "one 
liundred  and  sixty  acres"  of  the  homestead  tract,  vested  in  her. 
Turnipseed  v.  Fitzpatrich.  75  Ala,  297. 

Mrs.  Taylor's  rights  to  the  personal  property  are  of  chief 
importance,  as  the  case  is  now  presented  before  us.  It  is  man- 
ifest, in  the  Hrst  place,  that  no  right  of  exemption  could  attach 
to  any  portion  of  the  crops,  as  against  the  mortgage  debt  due 
Crenshaw,  Lovelace  and  others,  this  lien  having  been  created  as 
a  lawful  incumbrance  on  such  crops  by  the  decedent  during 
his  life. — Loeh  v.  Itlchardson,  74  Ala.  311.  The  law  required 
that  this  property  should  be  appropriated  to  the  payment  of 
this  debt,  and  the  evidence  satisfies  us  that  this  was  done.  The 
whole  of  this  claim  was,  therefore,  paid  out  of  the  proceeds  of 
crops  belonging  to  the  estate,  and  the  widow  could  reap  no 
benefit  from  taking  an  assignment  to  herself  of  a  satisfied 
mortgage — one  paid  off  from  trust  funds  in  her  hands  for  the 
purpose.  The  balance  due  on  the  Danby  mortgage  debt  was 
about  one  hundred  and  thirteen  dollars,  and  this  was  paid  by 
Mrs.  Taylor,  in  November,  1882.  The  witness,  Phelps,  says 
Vol.  lxxvui. 
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he  loaned  her  the  money  with  which  to  pay  this  amount, 
which  she  did,  taking  an  assignment  of  the  instrument  for  her 
own  benefit.  Admitting  that  this  statement  of  the  witness  is 
based  upon  his  own  knowledge  of  the  uses  to  which  the  money 
was  put,  and  not  upon  mere  information — which  is  not 
rendered  clear — we  can  dispose  of  this  branch  of  the  case  by 
one  observation.  Mrs.  Taylor  is  shown  to  have  come  into  pos- 
session of  about  eighteen  hundred  dollars  of  personal  property 
belonging  to  the  estate,  including  the  crops,  and  giving  her 
the  full  benefit  of  the  thousand  dollars  worth  allowed  to  her  by 
way  of  exemption,  which,  however,  the  evidence  fails  to  show 
she  selected,  the  fact  is  patent,  that  she  had  on  hand  funds 
amply  sufficient  with  which  to  pay  this  mortgage  debt.  If  she 
used  this  money  for  other  purposes,  and  afterwards  borrowed 
other  funds  to  pay  the  debt,  the  law  will  regard  it  as  paid  from 
the  money  of  the  estate.  The  Danby  mortgage,  then,  being 
satisfied  from  trust  funds,  the  assignment  of  it  to  the  trustee 
conferred  no  right  upon  her  which  a  court  of  equity  can  re- 
cognize. 

The  two  mortgages,  being  satisfied,  were  fun  cti  qlficio.  And 
although  the  payment  of  the  mortgage  debt  did  not,  under  the 
law  as  it  then  existed  in  this  State,  operate  to  divest  the  legal 
title  of  the  mortgaged  lands  out  of  the  mortgagees,  the  power 
to  sell  these  lands  was  abrogated  in  view  of  the  extinguishment 
of  the  debts  ;  and  the  attempted  foreclosure  under  the  powers 
of  sale  accomplished  no  more  than  to  transfer  the  naked  legal 
title  to  Mrs.  Taylor,  which  she  held  in  trust  for  those  entitled. 
Bayes  v.  Wood,  72  Ala.  92 ;  Slaughter  v.  Swift,  67  Ala.  494. 
No  title  was  acquired  by  Mrs.  Taylor  under  these  purchases, 
except  that  of  a  mere  mortgagee  after  default  and  before  fore- 
closure, the  mortgage  debt  being  paid.  The  sale  and  purchase 
could  not  operate,  under  the  circumstances,  to  add  any  strength 
to  this  bare  legal  title. 

In  this  view,  the  complainants  had  no  adequate  remedy  at 
law,  and  a  court  of  chancery  was  evidently  the  only  forum 
which  had  jurisdiction  of  the  case  made  by  the  bill,  inasmuch 
as  the  interest  which  all  of  the  complainants  had  in  the  real 
property  was  purely  equitable,  and  not  legal. 

The  bill  should  not  have  been  dismissed ;  and  the  decree  of 
the  chancellor  must  be  reversed,  and  the  cause  remanded,  that 
the  rights  of  the  parties  litigant  may  be  adjudged  in  harmony 
with  the  foregoing  views. 
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McDonald  v.  Elyton   Land  Company. 

Bill  in  Equity  hy  Vendor'  to  enforce  Lien  or  Charge  on  Land. 

1.  TV?*dor's  lien  on  land  purchased  hy  married  ivomnn;  agreement  to 
erect  buildings  as  part  consideration. — On  a  purchase  of  lands  by  a  mar- 
ried woman,  the  vendor  retaining  the  legal  title,  and  executing  to  her  a 
bond  conditioned  to  make  title  on  payment  of  the  agreed  sum  in  money, 
and  the  erection  of  certain  designated  improvements  on  the  land ;  the 
recited  consideration  being  the  money  agreed  to  be  paid,  "and  the  fur- 
ther consideration  and  agreement"  to  erect  the  buildings;  such  agree- 
ment to  erect  the  buildings,  whether  oral  or  written,  imposes  no 
personal  liability  on  her,  and  creates  no  lien  on  the  land  for  its  perform- 
ance ;  and  while  a  court  of  equity  will  charge  the  land  with  the  pay- 
ment of  the  purchase-money,  as  stipulated,  the  vendor's  only  remedy 
for  the  failure  to  erect  the  buildings  is  a  refusal  to  execute  a  conveyance 
until  they  have  been  erected. 

2.  Same  ;  acceptance  of  note  for  additional  sum,  in  lieu  of  agreement  to 
erect  buildings. — In  such  case,  the  purchaser  not  having  the  money  to 
complete  the  erection  of  the  specified  buildings,  and  desiring  to  obtain 
money  by  a  mortgage  on  the  property,  which  she  could  not  do  until  she 
had  an  unincumbered  title ;  if  the  vendor  thereupon  accepts  her  note 
for  an  additional  sum  of  money,  in  lieu  of  the  agreement  to  erect  the 
buildings,  or  in  satisfaction  of  its  l)reach,  and  executes  a  conveyance  to 
her,  the  new  note  does  not  constitute  a  lien  or  charge  on  the  land. 

3.  Same;  new  note  signed  by  .husband,  without  authority  of  wife. — Such 
new  contract  being  made  by  the  husband,  without  the  authority  of  the 
wife,  and  her  name  signed  by  him  to  the  note  jointly  with  his  own,  the 
contract  and  the  note  are  nullities  as  to  her,  and  no  lien  or  trust  on  the 
land  arises  by  implication  of  \a,w. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  ease  was  filed  on  the  19th  Februar}-,  1881, 
by  the  Elyton  Land  Company,  a  private  domestic  corporation, 
against  Mrs.  C.  A.  McDonald  and  her  husband,  W.  J.  McDon- 
ald ;  and  sought  to  enforce  a  vendor's  lien  on  certain  lots  in  the 
city  of  Birmingham,  for  purchase-money  alleged  to  be  due  and 
unpaid.  The  defendants,  after  obtaining  a  conveyance  of  the 
property,  had  executed  a  mortgage  on  it  to  the  Mobile  Life 
Insurance  Company,  another  domestic  corporation,  to  secure  a 
debt  for  money  loaned  ;  and  said  corporation  was  also  joined 
as  a  defendant,  the  priority  of  its  mortgage  being  recognized 
and  admitted  by  the  bill.  On  final  hearing,  on  pleadings  and 
proof,  the  chancellor  rendered  a  decree  for  the  complainant; 
and  his  decree  is  now  assigned  as  error.  The  opinion  states  the 
material  facts. 

Vol,  lxxviii. 
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R.  H.  Pearson,  and  Watts  &  Son,  for  the  appellants. 

Jno.  T.  Terkv,  contra. 

CLOPTON,  J. — A  vendor  of  land.  wIjo  gives  a  bond  con- 
ditioned to  make  title  on  payment  of  the  pnrciiase-money, 
reserves  for  himself  a  security,  by  the  retention  of  the  legal 
title.  He  retains  a  title — a  right  in  and  to  the  land — on  which 
he  can  maintain  an  action  to  recover  possession.  If  the  vendee 
desires  to  obtain  a  conveyance,  his  only  remedy  is  a  resort  to 
equity  for  a  specific  performance.  In  such  cases,  he  must  aver 
and  prove  payment  of  the  purchase  money, — the.  performance 
of  all  the  terms  of  the  contract,  to  l)e  performed  on  his  part. 
Bankhead  v.  Oioen.,  60  Ala.  457. 

When  Mrs.  McDonald  purchased  the  lots  in  1871,  the  com- 
plainant executed  to  her  bonds  for  title,  to  l)e  made  on  the  pay- 
ment of  the  purchase-money,  and  on  the  erection  and  comple- 
tion of  certain  buildings,  as  stipulated  in  the  bonds.  It  does 
not  appear  there  was  any  written  agreement  to  erect  and  com- 
plete the  buildings;  but,  whether  oral  or  written,  it  imposed 
no  personal  liability,  she  being  a  married  woman.  The  position 
of  the  complainant,  in  this  respect,  was  defensive.  Its  pro- 
tection rested  on  the  right  to  refuse  to  make  a  conveyance,  ex- 
cept on  the  erection  and  completion  of  the  buildings,  as  pre- 
scribed in  the  bonds.  The  complainant  could  not  have  main- 
tained an  action  against  Mrs.  IVIcDonald,  for  a  failure  to  per- 
form this  requirement  of  the  bond. 

The  solution  of  the  controlling  question  in  the  case — whether 
the  note,  mentioned  in  the  bill,  was  given  for  purchase-inoney 
of  the  lots — will  be  greatly  aided,  by  keeping  in  view  the 
original  contract  of  sale,  the  legal  effect  of  the  bond  for  titles, 
and  the  circumstances  under  which  the  note  was  given. 

The  consideration  recited  in  the  bonds  for  titles  is,  the 
money-price  agreed  to  be  paid,  and  "the  further  consideration 
and  agreement  on  the  part  of"  Mrs.  McDonald,  that  she  will 
erect,  or  cause  to  be  erected,  the  buildings  as  provided  in  the 
bonds.  We  have  said,  that  the  agreement  imposed  no  personal 
liability  upon  Mrs.  McDonald ;  and  no  damages  could  be  re- 
covered for  its  non-performance.  Upon  what  principle  can 
the  mere  acceptance  of  a  bond  for  title,  reciting  such  agree- 
ment as  the  consideration  in  part,  have  the  effect  to  create  a 
lien  on  the  land  for  damages,  which  the  complainant  can  not 
recover  by  an  action  at  law  on  the  agreement  i  It  is  true, 
equity  will  charge  land,  purchased  by  a  married  woman,  with 
the  purchase-money,  when  the  consideration  is  definite  and 
certain ;  or,  it  may  be,  when  it  can  be  made  certain  by  the  law 
or  the  contract,  although  she  incurs  no  personal  liability  for 
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the  consideration.  In  snch  case,  the  ascertainment  of  the 
amount  and  extent  of  the  lien  does  not  depend  upon  any  per- 
sonal liability.  But  the  rule  is  different,  where  the  vendor 
accepts,  as  the  consideration,  the  covenant  or  agreement  of  a 
married  woman  to  do  some  act,  when  the  damages  are  un- 
liquidated, and  the  right  to  recover  them  necessarily  rests  on 
her  personal  liability  to  perform  the  covenant  or  agreement. 
The  agreement  for  the  erection  and  completion  of  the  build- 
ing, as  stated  in  the  bond  for  title,  sounds  in  damages 
merely — an  agreement  to  erect  a  building  on  a  lot  which  she 
had  bought,  the  failure  to  erect  which,  the  purchase-mone}'  be- 
ing paid,  could  not  injure  the  complainant,  so  far  as  appears 
from  any  facts  shown  by  the  record,  whatever  may  really  be 
the  intrinsic  facts.  No  criteria,  by  which  to  estimate  or 
measure,  with  any  certainty,  the  damages,  are  furnished  by 
either  the  law  or  the  agreement.  They  are  uncertain  and  in- 
tangible. Such  damages  can  not  constitute  a  lien  or  charge  in 
equity,  unless  founded  "on  a  valid  and  legal  obligation,  for  a 
breach  of  which  damages  may  be  recovered  in  an  action  at  law. 
Thomason  v.  Cooper,  57  Ala.  560. 

The  damages,  consequent  on  a  breach  of  the  agreement,  did 
not  form  any  part  of  the  price,  or  the  purchase-money  of  the 
lots.  By  the  express  terms  of  the  bond,  the  consideration, 
other  than  the  sum  agreed  to  be  paid  in  money,  is  the  agree- 
msnt  itself.  When  the  consideration  of  a  deed  is,  that  the 
vendee  shall  enter  into  covenants  to  do  specified  acts,  it  has 
been  held  there  is  no  lien,  on  the  ground  that  the  covenant  is 
the  consideration  for  which  the  vendor  contracted,  and  having 
received  that,  he  has  been  paid.  In  such  case,  the  agreement, 
with  the  legal  right  to  damages  on  breach,  where  the  vendee 
is  sui  juris,  is  taken  as  payment. — Ariin  v.  Broken,  44  N.  H. 
102;  Harris  v.  Harris,  37  Ark.  348;  McCandlish  v.  Keen, 
13  Grat.  615 ;  Walker  v.  Struve,  70  Ala.  167.  Sir  Edward 
Sugden  says :  "There  is  a  marked  distinction,  between  a  con- 
veyance as  for  money  paid,  with  a  separate  security  for  the 
price,  whether  by  covenant,  bond,  or  note,  and  a  conveyance 
expressed  to  be  in  consideration  of  covenants,  which  the  pur- 
chaser enters  into  by  the  deed  itself." — 2  Sug.  on  Ven.  859. 
As  the  complainant  took  the  agreement  as  part  consideration, 
with  a  legal  right  of  action  to  recover  possession,  although 
having  none  for  damages,  and  with  the  defensive  protection 
against  specific  performance,  it  must  be  regarded  as  payment 
pro  tanto. 

Mrs.  McDonald  having  commenced  the  erection  of  the 
buildings,  and  not  having  the  means  to  complete  them,  desired 
to  borrow  money  for  that  purpose,  from  the  Mobile  Life  In- 
surance Company.  To  effect  this  loan,  it  was  necessary  to 
Vol.  lxxviii. 
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give  a  mortgage  on  the  lots;  and  the  insurance  company  re- 
quired that  slie  should  obtain  a  deed,  unincuml)ered  as  against 
them.  Her  husband  applied,  July  23,  1872,  to  the  president 
of  the  complainant,  for  a  conveyance,  all  the  purchase-money 
having  been  previously  paid.  The  president,  at  first,  declined 
to  make  any  modification  of  the  orijjinal  contract  of  sale;  but 
finally  consented  to  relieve  Mrs.  McDonald  from  the  stipula- 
tions of  the  l)onds  in  reference  to  the  building:*,  and  make  her 
a  deed,  upon  condition  that  she  would  give  two  hundred  dol- 
lars advance  on  the  original  contract  of  sale,  in  lieu  of  the 
building  requirement  of  the  bonds.  These  teiins  having  been 
agreed  on,  the  conveyance  was  made  to  Mrs.  McDonald,  and 
her  husband  gave  the  note,  on  which  the  bill  is  filed,  signing 
his  own  and  his  wife's  names.  There  is  a  conflict  in  the  testi- 
mony as  to  the  facts  attending  the  making  of  the  note,  and  its 
consideration  ;  but  we  have  assumed  the  version  of  the  com- 
plainant's witnesses,  on  the  presumption  that  the  chancelloj'  so 
found  the  facts. 

By  the  execution  of  the  deed,  the  relation  of  the  vendor 
and  vendee  underwent  a  change,  'i'he  complainant  passed  the 
legal  title  to  Mrs.  McDonald,  and  thereafter  had  no  right  or 
estate  in  the  property.  By  the  conve3'ance,  the  complainant 
parted  with  whatever  lien  had  been  reserved  i)y  retaining  the 
legal  estate. — Stringfellow  v.  Ivie,  73  Ala.  209.  The  only 
lien,  which  can  exist,  or  be  asserted,  is  the  equitable  lien  in 
favor  of  a  vendor,  who  has  made  an  absolute  conveyance. 
This  lien  extends  only  to  the  unpaid  purchase-money.  It  does 
not  arise  from  any  contract  or  agreement  of  the  parties;  but 
is  the  creature  of  equity,  and  is  raised  for  the  protection  of 
the  vendor. 

Having  ascertained  that  no  lien,  for  damages  consequent  on 
the  non-performance  of  the  agreements,  was  reserved  by  the 
bond  for  title,  on  which  can  be  founded  a  contract  for  a  lien 
when  the  deed  was  executed,  does  an  equitable  lien  arise  on 
the  transaction,  whereby  a  conveyance  was  made  and  the  note 
given  ? 

At  the  time  the  deed  was  executed,  there  was  no  sale  oi  the 
lots.  The  sales  had  been  previously  made.  The  agreement 
was  a  modification  of  the  original  contract  of  sale,  all  the  con- 
sideration money  having  been  paid.  The  negotiation  was  for 
a  discharge  from  the  performance  of  the  agreement,  so  that  a 
deed  might  be  made.  The  time,  by  which  the  buildings  were 
to  have  been  erected  and  completed,  had  then  passed.  There 
was  already  a  breach  of  the  agreement.  The  two  hundred 
dollars,  for  which  the-  note  was  given,  was  the  estimated  and 
agreed  sum  of  the  damage  sustained  by  this  breach ;  and  this 
amount  the  complainant  consented  to  receive,  and  release  Mrs. 
25 
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McDonald.  Tiie  note  was  not  substituted  for  the  agreement 
itself,  but  was  substituted  for  the  performance  of  the  agree- 
ment. 

It  clearly  appears  from  the  evidence,  that  the  lots  were  pur- 
chased on  different  days;  the  original  contracts  of  sale  were 
separate  and  independent ;  separate  notes  were  given  for  the 
pecuniary  consideration,  and  a  separate  bond  for  title  was 
made.  Complainant  did  not  have  any  lien  on  one  lot  for  the 
purchase-money  of  the  other,  either  by  the  original  contracts 
of  sale,  or  by  the  bonds  for  title.  If  it  were  conceded  that 
the  note,  on  which  the  bill  is  tiled,  was  for  purchase-money, 
there  was  a  commingling  of  the  purchase-money  of  both  lots 
in  the  note,  without  any  means  of  ascertaining  how  much  of 
the  note  was  for  the  purchase-money  of  each  lot.  In 
such  case,  the  lien  will  be  held  to  have  been  waived  by 
implication,  in  tiie  absence  of  any  agreement  for  its  reten- 
tion. ''When,  by  the  contract,  the  vendor  and  vendee  do 
not  distinguish  the  consideration-money  from  other  considera- 
tions, for  which'the  law  gives  no  lien  ;  when  the  considerations 
are  blended  and  cojnbined,  and  it  is  impossible,  without  re- 
sorting to  conjectural  inrpiirics,  to  separate  them  ;  the  pre- 
sumption must  be,  that  the  vendor  did  not  look  to  the  lands 
for  payment,  but  relied  exclusively  on  the  personal  responsi- 
bility of  the  vendee." — Stringfellow  v.  Ivie^  s'upra. 

Tlie  note  was  not  signed  by  Mrs.  McDonald,  nor  was  her 
husband  authorized  to  sign  her  name  to  it,  or  to  make  any 
change  or  modification  of  the  original  terms  of  sale.  If  her 
husband  agreed  to  give  two  hundred  dollars  advance  on  the 
original  contract,  in  lieu  of  the  agreement,  she  was  not  bound 
thereby.  As  to  her,  the  contract  to  give  the  note,  and  the 
note  itself,  were  nullities.  An  equity  will  not  be  created 
against  her,  on  or  by  virtue  of  a  void  transaction  ;  and  a  court 
of  equity  will  not  raise  a  lien  on  the  land  for  the  payment  of 
such  advance. 

No  lien  arising  by  implication,  or  by  operation  of  law, 
any  claim  to  charge  the  lots  for  the  payment  of  the  note  rests 
on  the  agreement  of  the  husband  at  the  time  the  conveyance 
was  executed.  The  parol  agreement  to  give  two  hundred  dol- 
lars advance  on  the  original  contract  of  sale,  if  a  valid  agree- 
ment as  to  Mrs.  McDonald,  is  not  suflicient.  An  agreement 
to  charge  lands  with  a  trust,  not  resulting  by  implication  or 
construction  of  law,  must  be  in  writing. — Code,  1876,  §  2199. 
When  the  trust  is  dependent  on  the  agreement  of  the  parties, 
it  can  not  rest  in  parol. — Patton  v.  Beecher,  62  Ala.  579;  Rose 
V.  Gibson,  71-  Ala.  35;  Whaley  v.  Whaley,  71  Ala.  169; 
Stringfellow  v.  Ivie,  supra. 

Reversed,  and  decree  will  be  here  rendered  dismissing  the  bill 
Vol.  lxxvui. 
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Johnson   &  Thornton    v,  Allen   & 
Jemison. 

Action  for  Breach  of  Special  Contract  for  Purchnne  of  Coal. 

1.  Contvact  for  delivery  of  coal  in  specified  quantities,  and  during 
specified  periods,  construed. — ITnder  a  rontract  for  the  sale  of  500  tons  of 
coal,  at  a  specilied  prico,  to  he  dclivei-ed  on  the>  cars  Ijy  the  defendants 
at  their  plaee  of  business,  as  plaintifl's  niijiiit  order,  between  the  12th 
September  (the  date  of  the  contract)  and  the  31st  ^larch  following;,  pro- 
vided that  not  more  than  200  tons  should  be  ordered  "in  any  one 
month;"  the  first  order,  made  in  September,  being  for  200  tons,  the 
defendants  were  not  required  to  deliver  that  quantity  durinji  the  remain- 
ing days  of  that  month,  but  were  entitled  to  one  month  from  the  date 
of  the  contra<'t  within  which  to  make  the  delivery,  and  to  a  like  period 
for  each  successive  order  of  200  tons. 

2.  Same;  partial  deliveries,  under  maximum  orders. — Each  successive 
order  and  delivery,  under  sucli  contract,  are  to  be  treated  as  in  the  na- 
ture of  a  separate  and  distinct  contract :  a  failure  to  deliver  anj-  part  of 
the  quantitj-  ordered,  or  a  partial  delivery  only,  would  not  terminate 
the  contract,  unless  the  plaintitts  elected  so  to  consider  it;  and  a  partial 
delivery  being  accepted  by  them,  they  would  not  have  the  right  to  carry 
the  deficiency  over  into  the  next  month,  and  demand  it  in  addition  to 
the  maximum  (luantit}' specifie<l  for  each  monthly  delivery. 

?>.  Same;  maximum  monthly  orders;  failvre  to  delirer. — Plaintiffs 
having  ordered  200  tons  during  each  of  the  months  of  September  and 
October,  could  only  order  100  tons  in  November,  whicli  would  exhaust 
the. contract ;  and  the  defendants'  failure  to  deliver,  each  month,  the 
full  quantity  ordered,  was  a  separate  breach,  accruing  at  the  end  ot 
each  month. 

4.  Same;  measure  of  damages  for  breach. — The  coal  being  mined  by 
the  defendants  at  a  railroad  station  where  they  alone  were  engaged  in 
the  business,  and  being  intended,  as  they  knew,  for  sale  by  the  plaintiffs 
in  Tuskaloosa,  the  nearest  market,  where  they  were  engaged  in  the 
business,  the  measure  of  plaintifis'  damages  for  a  breach  is  the  differ- 
ence between  the  contract  price  and  the  market  price  in  Tuskaloosa, 
with  cost  of  transportation  added ;  and  this  is  to  be  estimated  for  each 
separate  breach,  on  each  partial  delivery. 

5.  Same;  application  of  surplus  deliveries  after  breach. — After  the 
contract  was  exhausted  by  the  maximum  orders  during  the  months  of 
Septeml)er,  October,  and  November,  any  subsequent  deliveries,  ac- 
cepted by  the  plaintiffs,  must  be  applietl  to  the  several  breaches  in  the 
order  of  their  occurrence,  beginning  with  the  first. 

6.  (ieneral  exception  to  entire  charge. — A  general  exception  to  an  en- 
tire charge,  containing  several  separate  and  distinct  clauses,  some  of 
which  are  free  from  error,  can  not  be  sustained. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  S.  IT.  Sprotf. 

This  action  was  brought  bj  Allen  &  Jemison,  suing  as  part- 
ners, against  Johnson  &  Thornton  as  partners,  to  recover  dam- 
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ages  for  the  breach  of  a  written  contract  for  the  sale  and  de- 
livery of  500  tons  of  coal ;  and  was  commenced  on  the  13th 
March,  1883.  The  contract  was  dated  September  12th,  1882, 
and  was  signed  by  both  of  the  parties ;  and  it  contained  the 
following  (with  other)  stipulations:  "The  parties  of  the  first 
part  hereby  agree  to  sell  to  the  said  Allen  &  Jemison  five  hun- 
dred (500)  tons  of  run  of  the  mine,  merchantable  coal,  from 
their  mines  near  Coaling,  Alabama,  at  the  price  of  one  dollar 
and  a  half  ($1.50)  per  ton  of  2000  lbs.,  on  the  cars  of  the  Ala. 
Great  Southern  K.  R.,  at  Coaling;  all  of  said  coal  to  be  de- 
livered as  the  said  Allen  &  Jemison  may  order,  between  the 
12th  day  of  September,  1882,  and  the  31st  day  of  March,  1883 ; 
provided  not  more  than  200  tons  shall  be  ordered  in  any  one 
month,  if  said  Johnson  d"  Thornton  find  it  inconvenient  to 
ship  more."  The  complaint  set  out  the  contract,  and  alleged 
as  a  breach  the  defendants'  failure  to  deliver  the  coal  as  stipu- 
lated, as  ordered  by  the  plaintiffs  during  the  months  of  Sep- 
temljer,  October,  Novtmber,  December,  and  January.  The 
defendants  pleaded  the  general  issue,  and  the  cause  was  tried 
on  issue  joined  on  that  plea,  resulting  in  a  verdict  and  judg- 
ment for  plaintiffs  for  $150. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  having  read  the  contract  in  evidence,  said  Jemison 
testified  on  their  behalf,  '"  that  he,  on  behalf  of  said  plaintiffs, 
demanded  of  defendants  the  delivery  to  plaintiffs  of  200  tons 
of  coal,  in  each  of  the  months  of  September,  October,  Novem- 
ber, December,  and  January,  in  pursuance  of  said  contract; 
that  defendants  only  delivered  32  tons  in  September,  32  in 
October,  112  in  November,  124  in  December,  and  116  in  Jan- 
uary, and,  about  the  1st  February,  1883,  refused  to  deliver 
any  more  coal  under  said  contract ;  that  the  market  price  of 
coal  in  Tuskaloosa,  during  the  month  of  September,  was  about 
the  same  as  when  the  contract  was  made ;  that  during  the 
months  of  October  and  November  it  was  about  twenty-five 
cents  per  ton  higher  than  when  said  contract  was  made;  that 
in  December,  Jaimary,  February,  and  March,  the  price  went 
up  very  much,  being  at  one  time  in  January  as  high  as  twenty- 
five  cents  per  bushel ;  that  the  market  price  in  Tuskaloosa, 
during  much  of  the  time  in  December,  January,  and  February, 
was  fifteen  cents  per  bushel ;  that  plaintiffs  had  to  pay  in  the 
market  about  this  time,  to  supply  their  customers,  as  high  as 
16f  cents  per  bushel;  that  the  cost  of  coal,  and  freight  on  the 
same  from  Coaling  to  Tuskaloosa,  at  $1.50  per  ton,  was  7  11-16 
cents  per  bushel,  and  the  difference  between  this  and  the 
market  price  in  Tuskaloosa,  part  of  the  time  during  the  winter, 
was  7  5-16  per  bushel ;  that  the  whole  number  of  tons  deliv- 
ered by  defendants  was  84  tons  short  of  the  amount  covered 
Vol.  Lxxvm. 
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by  the  contract;  that  plaintiffs  had  paid  for  all  the  coal  deliv- 
ered, and  for  no  more ;  that  defendants  were  the  only  persons 
dealing  in  or  mining  coal  at  Coaling,  and  coa!  could  not  be 
tiiere  purchased  at  any  price  except  from  them  ;  that  plaintiffs 
were  coal-dealers  in  Tnskaloosa,  and  that  defendants  knew  said 
coal  was  to  be  used  in  Tnskaloosa." 

On  this  evidence,  the  court  charged  the  jury,  "among  other 
things,  as  follows  :  That  upon  defendants'  failure  to  deliver  said 
2U0  tons  of  coal  in  the  month  of  September,  there  was  a  breach 
of  said  contract,  and  plaintiffs'  right  of  action  accrued,  but 
they  had  a  right  to  waive  said  breach  of  contract ;  and  in  like 
manner,  plaintiffs  had  a  right  to  waive  any  other  breach  of  said 
contract,  shown  by  the  evidence  to  have  occurred.  In  other 
words,  if  plaintiffs  demanded  the  delivery  of  200  tons  of  coal 
the  tirst  month,  and  the  defendants  delivered  any  part  of  the 
quantity,  then  plaintiffs  had  the  right  to  demand  the  delivery 
of  200  tons  the  second  month,  and,  in  addition  thereto,  what- 
ever part  of  the  2u0  tons  the  defendants  failed  to  deliver  the 
lirst  month,  until  the  whole  500  tons  provided  for  by  the  con- 
tract was  delivered.  That  the  measure  of  damages  in  this  case 
is  tiie  difference  between  the  contract  price  of  the  coal  (that  is, 
$1.50  per  ton)  and  the  market  price  of  the  same  coal  at  Coal- 
ing, at  the  time  of  the  breach  of  the  contract — that  is,  at  the 
time  of  the  failure  to  deliver  the  coal,  if  its  delivery  was  de- 
manded at  a  time  when  plaintiffs  had  a  right  to  make  such  de- 
mand ;  and  if  there  was  no  coal  selling  at  Coaling,  then  the 
jury  may  consider  the  evidence  as  to  the  cost  of  coal  at  $1.50 
and  freight  to  Tnskaloosa  added,  and  the  market  price  at  Tns- 
kaloosa at  the  time  of  the  breach." 

The  defendants  excepted  to  this  charge  as  a  whole,  and  re- 
quested the  court,  in  writing,  to  instruct  the  jury  as  follows : 
"  1.  If  the  jury  should  believe,  from  the  evidence,  that  the 
plaintiffs  had  the  right,  under  the  contract,  to  demand  the  de- 
livery of  200  tons  per  month,  and  that  they  did  demand  the 
delivery  of  200  tons  in  the  lirst  month  of  said  contract,  and  a 
like  delivery  of  200  tons  in  the  second  month  ;  then  it  was  the 
duty  of  the  defendants  to  have  delivered  the  coal  for  each  of 
said  months  during  the  continuance  of  each,  and  the  failure  so 
to  deliver  it  was  a  breach  of  said  contract ;  and  the  measure  of 
damages  is  the  price  of  said  coal  at  the  time  of  said  breach, 
and  not  at  a  subsequent  time,  from  which  is  to  be  deducted  the 
price  which  plaintiffs  were  to  have  paid  for  said  coal  if  it  had 
been  delivered."  The  court  refused  this  charge,  and  the  de- 
fendants excepted  to  its  refusal. 

The  charge  given,  and  the  refusal  of  the  charges  asked,  are 
now  assigned  a§  error, 
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R.  L.  Thornton,  and  Jno.  M.  Maktin,  for  appellants,  cited 
2  Whart.  Ev.  §  1017;  Brown  v.  MuUer,  7  Ex.  (L.  R)  319; 
Roper  V.  Johnson^  8  C.  P.  (L.  R.)  167 ;  Benjamin  on  Sales,  g§ 
881-2;  Startup  v.  Cartazzi,  2  Cr.,  M.  &  R.165;  1  Tyr.  676. 

A.  C.  Hargrove,  contra.     (No  brief  on  file.) 

CLOPTON,  J.— By  the  contract,  for  the  breach  of  which 
this  action  is  bronght  by  appellees,  the  defendants  agreed  to 
sell  to  the  plaintiffs  live  hundred  tons  of  coal,  at  one  dollar  and 
a  half  per  ton,  to  be  delivered  on  the  cars  at  Coaling,  as  the 
plaintiffs  might  order,  between  September  12,  1882,  and  March 
31,1883;  provided  that  not  more  than  two  hundred  tons  be 
ordered  in  any  one  month,  if  the  defendants  find  it  inconven- 
ient to  ship  more.  There  are  other  stipulations  in  the  contract, 
which,  however,  have  no  bearing  upon  the  question  laised  by 
the  record.  The  plaintiff's  demanded  of  the  defendants  the 
delivery  of  two  hundred  tons  during  each  of  the  months  of 
September,  October,  November,  and  December,  1882,  and  the 
month  of  January,  1883.  The  defendants  delivered  some  coal 
during  each  of  the  months  mentioned,  but  not  as  much  as  two 
hundred  tons  in  any  one  moirth  ;  and  about  the  first  of  Feb- 
ruary, 1883,  refused  to  deliver  any  more  coal.  The  plaintiffs 
paid  the  defendants  for  the  coal  actually  delivered.  The  de- 
fendants were  the  only  persons  dealing  in  and  mining  coal  at 
Coaling,  and  coal  could  not  be  purchased  at  that  place  from 
any  other  persons.  The  defendants  knew  that  the  coal  was  to 
be  used  in  Tuskaloosa,  at  which  place  the  plaintiffs  were  deal- 
ing in  coal. 

The  contract  is  an  executory  contract  for  the  sale  of  five 
hundred  tons  of  coal — a  fixed  quantity — at  an  agreed  price,  to 
be  delivered  at  such  times  and  in  such  quantitiesas  the  plaintiffs 
might  order,  between  September  12,  1882,  and  March  31, 
1883;  but  the  defendants  were  not  to  be  required  to  deliver 
exceeding  two  hundred  tons  in  any  one  month.  The  contract 
was  made  September  12,  1882;  and  as  we  construe  it,  when 
the  first  demand  for  the  delivery  of  two  hundred  tons  was 
made,  the  defendants  were  entitled  to  one  month  from  thetinje 
of  the  making  of  the  contract,  in  which  to  make  the  delivery. 
The  parties  and  the  court,  however,  seem  to  have  understood 
the  contract  as  meaning  that,  when  the  first  demand  was  made, 
it  was  the  duty  of  the  defendants  to  deliver  the  two  hundred 
tons  during  the  month  of  September;  and  perhaps  it  is  due 
to  them,  in  considering  the  questions  presented  by  the  record, 
that  we  treat  their  interpretation  as  accepted  for  the  purpose 
of  this  appeal,  since  the  rules  of  law  applicable  to  and  con- 
trolHng  the  case,  as  to  the  questions  we  are  authorized  to  con- 

VOL.  LXXVXll. 


1884.]  OF  ALABAMA.  391 

[Johnson  &  Thornton  v.  Allen  &  Jemison.] 

sider,  are  not  vai-ied  by  the  construction  of  the  contract  in  this 
respect. 

When  the  plaintiffs  ordered  the  delivery  of  two  hundred 
tons  in  the  month  of  September,  the  contract  must  be  consid- 
ered the  same  as  if  it  had  been  written  therein  that  the  de- 
fendants agreed  to  deliver  that  quantity  during  that  month ; 
and  so  of  the  order  for  each  succeeding  month.  The  contract 
is  for  the  sale  of  a  determinate  quantity  of  coal,  to  be  delivered 
by  installments;  the  plaintiffs  waving  the  right  and  option  to 
fix  the  installments,  limited  by  the  provision,  that  no  install- 
ment or  installments  in  one  month  should  exceed  two  hundred 
tons ;  and  the  orders  were  to  be  given  between  specified  dates. 
A  delivery  of  only  a  part  of  the  quantity  ordered,  or  a  failure 
to  deliver  any  part  of  it,  does  not  terminate  the  contract,  unless 
the  plaintiffs  saw  proper  to  so  treat  and  regard  it.  The  con- 
tract continues,  as  to  future  orders,  during  the  period  stipu- 
lated. Each  delivery  is  considered  in  the  nature  of  a  separate 
and  distinct  contract. 

In  Deming  v.  Kemp^  4  Sand.  (N.  Y.)  147,  the  contract  was 
for  the  sale  and  delivery  of  carbon  during  the  fall  and  winter 
following,  at  various  times,  as  the  defendant  might  require,  not 
exceeding  forty  tons,  at  2f  cents  per  pound,  in  parcels  of  twenty 
thousand  pounds.  It  was  held,  "  that  these  separate  deliveries 
are  to  be  considered  in  their  nature  as  separate  contracts." 
CocKBUKN,  C.  J.,  in  reference  to  a  contract  for  the  sale  of  two 
thousand  tons  of  iron,  "  delivery  in  monthly  quantities  over 
1871,  hv  sooner  if  required,  the  delivery  of  some  of  the 
monthly  quantities  having  been  postponed  at  the  request  of 
the  vendee,  who  afterwards,  in  December,  1871, 'demanded  the 
delivery  of  the  residue  of  the  two  thousand  tons,"  said :  "I 
think  the  postponement  had  the  effect  of  carrying  the  period 
over  the  year  1872,  but  that  the  defendants  could  not  be  called 
upon  to  deliver  1,000  tons  of  iron  at  one  time,  but  only  in  such 
quantities  as  was  originally  provided  for." — Tyers  v.  R.  c&  F. 
Iron  Co.,  10  Ex.  195.  And  in  Wood's  Mayne  on  Damages, 
251,  it  is  said:  ',  But,  where  the  contract  is  to  deliver  goods 
at  certain  periods,  in  specified  quantities,  this  is  in  fact  a  set  of 
dift'erent  contracts." 

The  plaintiffs  having  fixed,  by  their  orders,  the  times  and 
quantities  of  delivery,  and  the  contract  having,  therefore,  to 
be  considered  as  for  the  delivery  at  specified  periods,  in  specified 
quantities,  the  failure  to  deliver  two  hundred  tons  in  the  month 
of  September  was  a  breach  of  the  contract,  occurring  on  the 
last  day  of  the  month,  the  defendants  having  the  entire  month 
in  which  to  deliver.  The  plaintiffs,  it  is  true,  had  the  right  to 
waive  the  whole,  or  any  part  of  the  September  delivery  ;  but, 
by  waiving,  they  did  not  acquire  the  right  to  carry  it  into  Oq- 
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tober,  and  order  two  hundreds  tons  for  that  month,  and  de- 
inand  also  the  deficiency  in  the  September  delivery.  This 
would  be  in  opposition  to  the  express  terms  of  the  contract, 
that  the  delivery,  required  in  any  one  month,  shall  not  exceed 
two  hundred  tons.  When  the  plaintiffs  ordered  the  delivery 
of  two  hundred  tons  in  each  of  the  months  of  September,  Oc- 
tober, and  November,  they  fixed  the  periods  and  quantities  of 
delivery,  and  exhausted  their  right  to  order.  To  allow  a 
vendee,  who  has  the  right  to  determine  the  times  and  quantities 
of  delivery,  the  right  to  change  at  pleasure  his  orders,  when 
once  made,  may  result  in  putting  the  vendor  to  great  disad- 
vantage and  injury,  and  to  place  him  a  situation  where  a  breach 
of  his  contract  may  necessarily  occur.  The  presumption 
should  be,  that  a  vendor,  intending  in  good  faith  to  fulfill  his 
contracts,  will  arrange  to  meet  the  orders  of  his  vendee,  having 
been  once  given,  as  well  as  his  engagements  with  others.  As 
a  postponement  of  the  early  deliveries  by  agreement,  or  on  re- 
quest of  either  party,  without  a  provision  that  the  installments 
are  to  accumulate,  will  operate  to  carry  the  postponed  deliv- 
eries over  to  a  month,  in  which  the  entire  delivery  will  not 
exceed  two  hundred  tons;  a  fortiori^  the  plaintiffs  can  not,  at 
their  will,  shift  the  breaches  from  time  to  time,  and  thus  enable 
themselves  to  select  a  period  for  the  occurrence  of  the  breach, 
when  the  prices  of  coal  are  rated  at  the  highest  during  the 
season. 

It  is  the  general  rule,  that  on  the  vendor's  failure  to  deliver 
the  goods  according  to  the  contract,  the  measure  of  damages  is 
the  difference  lietweeu  the  contract  price  and  the  market  price, 
at  the  place  where,  and  t\\Q  time  when  they  should  have  been 
delivered. — 2  Benj.  on  Sales,  §  1335 ;  Sleuter  v.  Wallbmim, 
45  111.  44  ;  WoHhen  v.  Wiltnot,  30  Vt.  555  ;  Grand  Tower  Co. 
V.  Phillips,  23  Wal.  471;  Rose  v.  Boseman,  41  Ala.  H78; 
Miles  V.  Miller,  12  Bush,  134.  There  are  cases  in  which 
special  damages  may  be  recovered  ;  but  no  special  damages  are 
claimed  in  this  case. 

As  there  was  no  market  price  for  coal  at  Coaling,  the  place 
of  delivery,  except  that  made  by  the  defendants,  and  as  the  de- 
fendants knew  that  the  coal  was  purchased  to  be  used  in  Tus- 
kaloosa,  this  being  the  nearest  market,  the  measure  of  damages 
is  the  difference  between  the  market  price  in  Tuskaloosa  and 
the  contract  price,  with  the  expense  of  transportation  added. 
Grand  Tower  Co.  v.  Phillies,  23  Wall,  supra;  Ward  v. 
Reynolds,  32  Ala.  384 ;  Foster  v.  Rodgers,  27  Ala.  606. 

Where  the  goods  are  to  be  delivered  by  installments,  and 
there  is  a  failure  to  deliver  two,  or  more,  or  all  of  the  install- 
ments, the  proper  measure  of  damages  is  the  sum  of  the  differ- 
ences between  the  contract  and  market  prices,  of  the  quantity 
Vol.  lxxviii. 
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of  each  installment  not  delivered,  at  the  respective  times  of 
delivery,  and  the  place  of  delivery  ;  each  of  the  failures  to  de- 
liver constituting  a  separate  and  distinct  i)reach.  In  an  action 
on  a  contract  for  the  sale  of  live  hundred  tons  of  iron,  to  be 
delivered  in  about  equal  quantities  in  the  months  of  September, 
October  and  November,  1871,  the  vendor  having  failed  to  de- 
liver any  iron,  it  was  held,  that  the  measure  of  damages  was 
the  sum  of  the  three  differences  between  the  contract  and  mar- 
ket prices  of  one-third  of  the  entire  quantity  of  iron  at  the 
end  of  the  three  months  respectively. — Brown  v.  Mnller.  7 
Ex.  319. 

In  Roper  v.  Johnson,  8  C.  P.  167  (L.  R.),  the  defendant 
agreed  to  sell  to  plaintiffs  a  fixed  quantity  of  coal,  at  an  agreed 
price,  to  be  delivered  during  the  months  of  May,  June,  July, 
and  August.  The  defendant  requested  the  plaintiffs,  on  the 
last  of  May,  to  consider  tlie  contract  cancelled,  to  which  the 
plaintiffs  did  not  assent;  and  the  defendant  having  refused,  in 
June,  to  deliver  any  coal,  the  plaintiffs  brought  the  action  for 
the  breach,  on  the  3d  of  July.  The  evidence  showed  that  the 
price  of  coal  had  risen  during  the  whole  of  the  month  of  May, 
and  was  still  rising  at  the  time  of  trial,  which  was  in  August. 
It  was  held  :  "  that,  in  the  absence  of  evidence  on  the  part  of 
the  defendant  that  the  plaintiffs  could  have  obtained  a  new 
contract  on  such  terms  as  to  mitigate  their  loss,  the  true  meas- 
ure of  damages  was  the  sum  of  the  differences  between  the 
contract  price  and  the  market  price  at  the  several  periods  of 
delivery,  notwithstanding  that  the  last  period  had  not  elapsed 
when  the  action  was  brought,  or  when  the  cause  was  tried." 
Wood's  Mayne  on  Dam.  §206;  2  Benj.  on  Sales,  §§  1331, 
1332,  1333;  Shreve  v.  Breioton,  51  Penn.  St.  176. 

Although  one  of  the  propositions  asserted  in  the  general 
charge  is  in  conflict  with  these  rules,  we  can  not  reverse  on 
that  account.  The  charge  contains  several  separate  and  sever- 
able clauses,  and  the  exception  is  to  the  entire  charge.  Some 
parts  of  the  general  charge  are  free  from  error.  In  such  case, 
the  exception  must  point  out  the  part  of  the  charge  supposed 
to  be  erroneous. — Farley  v.  State,  72  Ala.  170. 

The  court,  however,  should  have  given  the  flrst  instruction 
requested  by  the  defendant.  It  asserts  the  legal  propositions, 
that  on  the  order  of  plaintiffs  for  the  delivery  of  two  hundred 
tons  of  coal,  in  each  of  the  first  and  second  months  of  the  con- 
tract, it  was  the  duty  of  the  defendants  to  have  delivered  the 
coal  for  each  of  said  months  during  the  continuance  of  each, 
and  the  failure  to  so  deliver  was  a  breach  of  the  contract ;  and 
that  "  the  measure  of  damages  is  the  price  of  the  coal  at  the 
time  of  the  breach  of  said  contract,  and  not  at  a  subsequent 
time,  from  which  is  to  be  deducted  the  price  which  plaintiffs 
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were  to  have  pai(i  for  said  coal,  if  it  had  been  delivered."  The 
charge,  construed  as  an  entirety,  and  in  connection  with  the 
evidence,  asserts  the  general  rule  correctly.  It  might  have 
been  prepared  with  more  specific  reference  to  the  special 
aspects  of  the  case,  and  so  as  to  give  the  jury  a  clearer  and 
more  definite  understanding  of  the  rules  by  which  they  were  to 
be  governed  in  assessing  the  damages  ;  but  it  was  not  calculated 
to  mislead  the  jury,  in  favor  of  the  defendants.  The  qualify- 
ing words,  ''  not  at  a  subsequent  thne^^  correctly  restricted  the 
inquiry  of  the  jury,  in  assessing  the  damages,  to  the  price  of 
coal  at  the  time  of  the  breach.  To  permit  a  departure  will 
give  the  jury  a  latitude  as  to  the  amount  of  damages,  whereby, 
selecting  the  time  of  highest  price,  they  may  impose  damages 
in  their  nature  exemplary.  'I  he  purpose  of  the  rule  is  to  allow 
the  plaintiffs  a  just  compensation  for  the  loss  sustained,  with- 
out regard  to  the  motive  of  the  defendants,  and  notwithstand- 
ing they  offer  no  excuse  for  their  failure  to  fulfill  the  terms  of 
a  contract,  which  they  were  morally  and  legally  bound  to 
perform. 

According  to  the  rules  lierein  expressed,  when  the  plaintiffs 
ordered  the  delivery  of  two  hundred  tons  in  each  of  the  months 
of  September  and  October,  they  were  not  authorized  to  order 
more  than  one  hundred  tons  to  be  delivered  in  November. 
But  it  appears  that  the  defendants  delivered  one  hundred  and 
twelve  tons  in  November,  and  also  made  deliveries  in  Decem- 
ber and  January  following,  which  were  accepted  by  the  plain- 
tiffs. Their  acceptance  of  thfse  subsequent  deliveries  was  a 
waiver,  j9r6»  tanto^  of  the  antecedent  breaches.  We  have  liad 
some  hesitation  in  determining  what  disposition  should  be  made 
of  these  subsequent  deliveries.  It  seems  that  the  rule,  regu- 
lating the  appropriation  of  payments,  furnishes  the  closest  and 
a  sure  analogy ;  that  is,  where  there  are  several  demands,  or  a 
running  account  consisting  of  several  items  of  debit  and  credit, 
a  general  payment,  in  the  absence  of  any  specific  appropriation 
by  either  party,  will,  ordinarily,  be  applied  to  the  discharge  of 
the  demands  in  the  order  of  maturity,  or  of  the  items  of  debit 
antecedently  due  in  the  order  of  the  account,  unless  facts  exist 
showing  that,  according  to  the  justice  and  equity  of  the  case,  a 
different  application  should  be  made. — 2  (Ireen.  on  Ev.  §  533 ; 
Harrison  v.  Johnston,  27  Ala.  445.  By  this  rule,  the  excess 
of  the  November  delivery,  and  the  deliveries  in  December  and 
January,  should  be  appropriated  to  the  satisfaction,  first,  of  the 
breach  in  September,  and  then  of  the  breach  in  October.  We 
are  unable  to  do  more  than  lay  down  a  general  rule,  as,  on 
another  trial,  the  court  will,  no  doubt,  adopt  the  construction 
allowing  the  defendants  until  the  12th  of  October  to  fill  the 
order  for  the  first  month,  and  until  the  X2th  of  November  to 
Vol.  lxxvxii. 
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till  the  order  for  tlie  second  mouth ;  and  the  record   does  not 
enable  ns  to  ascertain  the  specific   dates  of   tiie  different  deliv- 
eries in  October  and  November. 
Reversed  and  remanded. 


Sims  V.  Adams. 

Bill  in  Equity  hy  Purchaser  to  comj)el  Conveyance^  Disso- 
lution of  Partnership^  and  Settlement  of  Partnership 
Accounts. 

1.  Multifariousness. — A  purchaser  of  an  undivided  one-half  interest 
in  certain  mill  property,  real  and  personal,  having  formed  a  partnership 
in  the  mill  business  with  the  owner  of  the  other  half,  and  being  after- 
wards excluded  from  all  control  or  possession  of  the  property  and  busi- 
ness by  his  partner,  who  also  claimed  U)  have  i)urchased  the  interest  of 
the  other  part  owner;  lie  may  maintain  a  bill  in  eijuity  against  both  of 
them,  to  compel  the  delivery  of  a  conveyance  by  liis  vendor,  a  dissolu- 
tion of  the  partnership,  and  a  settlement  of  the  partnership  accounts, 
and  such  l)ill  is  not  multifarious. 

2.  Husband  and  wife  as  parties. — When  a  married  Avoman  has  been 
relieved  of  the  disabilities  of  coverture  by  a  decree  of  the  chancellor 
(Code,  ^  2731),  her  husband  is  neither  a  necessary  nor  a  proper  party 
to  a  bill  filed  against  her  to  enforce  the  execution  of  a  contract. 

8.  Receiver;  when  appointed  v)itliout  notice. — A  receiver  mav  be  ap- 
pointed in  a  pending  suit,  without  notice  to  the  defendants,  when  it  is 
shown  by  affidavits  that  they  are  disposing  of  the  property  in  which 
complainant  claims  an  equal  interest  with  them,  collecting  and  appro- 
priating the  proceeds  of  sale,  and  that  they  are  insolvent,  whereby  the 
object  of  the  suit  would  probably  be  defeated  by  delay. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  ease  was  tiled  on  the  16th  September,  1884, 
by  Thomas  J.  Adams,  against  Mrs.  Melissa  M.  Sims  and  her 
husband,  John  M.  Sims,  and  Mrs.  Lucinda  Bayzor  and  her  hus- 
band, N.  M.  Bayzor;  and  sought  to  compel  the  delivery  of  a 
conveyance  by  Sims  and  wife  for  a  half  interest  in  certain  mill 
property,  real  and  personal,  which  the  complainant  claimed  to 
liave  purchased  from  Mrs.  Sims;  also,  the  dissolution  of  a  part- 
nership in  the  mill  business,  formed  between  the  complainant 
and  Mrs.  Bayzor,  through  her  husband  as  her  agent,  a  settle- 
ment of  the  partnership  accounts,  and  a  division  of  the  part- 
nership property.  Mrs.  Bayzor  and  Mrs.  Sims  each  had  been 
relieved  of  the  disabilities  of  coverture,  by  a  decree  of  the 
chancellor  rendered  on  the  29th  January,  1883,  copies  of  which 
were  made  exhibits  to  the  bill.     The  land  on  which  the  mill 
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was  situated,  and  all  tlie  property  belonging  to  the  mill,  be- 
longed to  them  as  tenants  in  common  ;  and  on  the  5th  January, 
1884,  Mrs.  Sims  sold  and  conveyed  her  undivided  interest  to 
the  complainant,  iier  husband  joining  with  her  in  the  convey- 
ance. The  agreed  price  was  $1,000,  for  v/hich  the  complainant 
executed  his  two  promissory  notes,  each  for  $500,  payable 
respectively  on  the  1st  July,  1884,  and  the  1st  January,  1885. 
The  deed  and  the  notes  were  not  delivered  on  the  day  the  con- 
tract was  consummated,  but  the  deed  was  left,  as  the  bill 
alleged,  in  the  hands  of  one  Sellars,  to  he  handed  to  com- 
plainant when  he  executed  and  delivered  his  notes  as  stipu- 
lated;  and  when  the  deed  was  demanded  by  complainant,  after 
the  execution  and  delivery  of  the  notes,  Sellars  excused  his 
failure  to  deliver  it  by  alleging  that  it  was  locked  up  in  his 
safe,  where  he  could  not  then  get  at  it,  and  promised  to  deliver 
it  in  a  short  time.  On  the  14th  April,  1884,  the  notes  for  the 
purchase-money  were  assigned  by  Mrs.  Sims  and  her  husband 
to  one  Flowers;  and  when  complainant  offered  to  pay  the  first 
note,  at  or  about  the  time  it  fell  due.  Flowers  informed  him 
that  he  had  I'e-transferred  it  to  Mrs.  Sims.  Complainant  then 
tendered  payment  of  the  note  to  said  Sims,  as  agent  of  his 
wife,  but  he  refused  to  accept  it.  In  the  meantime,  com- 
plainant, having  been  put  in  possession  of  an  undivided  interest 
in  the  property  under  the  contract,  formed  a  partnership  in  the 
mill  business  with  said  N.  M.  Bayzor,  as  agent  of  his  wife, 
under  the  name  of  Bayzor  &  Adams;  and  the  partnership 
purchased  machinery,  and  contracted  debts  in  carrying  on  and 
extending  the  business.  A  few  days  after  the  sale  of  the 
property  to  the  complainant,  ignoring  the  rights  thereby  ac- 
quired by  him,  Mrs.  Sims  and  her  husband  sold  and  conveyed 
an  undivided  one-half  interest  in  the  property  to  Mrs.  Bayzor, 
who  had  notice  of  the  prior  sale  to  complainant;  and  in  July, 
1884,  claiming  the  entire  property  in  right  of  his  wife,  said  N. 
M.  Bayzor  drove  away  complainant's  agent,  denied  that  he  had 
any  right  or  interest  in  the  property  or  business,  and  by  threats 
of  personal  injury  ejected  the  complainant  from  the  premises. 
The  bill  alleged,  also,  that  Bayzor  had  collected  debts  due  to 
the  partnership,  and  was  selling  the  lumber  and  other  property 
as  fast  as  he  could  find  a  purchaser ;  and  that  each  of  the  de- 
fendants was  utterly  insolvent. 

On  the  tiling  of  the  bill,  the  complainant  made  application 
before  the  chancellor,  in  vacation,  for  the  appointment  of  a 
receiver  to  take  possession  of  the  property ;  and  in  excuse  of 
the  failure  to  give  notice  of  the  application,  he  submitted  an 
affidavit,  in  which  he  stated  that  Bayzor  and  his  wife  were  col- 
lecting the  partnership  debts  and  disposing  of  the  partnership 
property  as  fast  as  they  could,  and  that  irreparable  injury  might 
Vol.  lxxviii. 
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result  from  tlie  delay  consequent  on  the  giving  of  notice.  A 
receiver  was  appointed  by  the  chancellor,  and  a  motion  to  dis- 
charge him  was  afterwards  overruled  ;  hut  the  chancellor  or- 
dered him  to  restore  all  the  property  to  the  possession  of  the 
persons  from  whom  it  was  taken,  except  the  lumber  belonging 
to  the  partnership,  which  he  was  ordered  to  sell,  and  to  pay 
the  money  into  court. 

The  defendants  answered,  denying  the  material  allegalions  of 
the  bill;  and  they  demurred  to  the  bill,  for  want  of  equity,  for 
multifariousness,  and  for  misjoinder  of  defendants.  The  chan- 
cellor overruled  the  demurrer,  on  each  of  the  grounds  assigned. 
The  refusal  to  discharge  the  receiver,  and  the  overruling  of  the 
demurrers  to  the  bill,  are  now  assigned  as  error. 

Gamble  &  Richakdson,  for  appellants. 

J.  F.  Stallings,  cont7'a. 

STONE,  C.  J. — The  object  of  the  present  suit  is  single,  and 
the  interest  repi'csented  by  each  defendant  bears  on  the  question 
of  any  relief  complainant  can  obtain.  This  authorized  the 
bringing  of  those  several  interests  before  the  court  in  one  and 
the  same  suit.  The  bill  is  not  multifarious. — 1  Brick.  Dig. 
719,  §§  1158-9;  Kingslmry  v.  Flowers,  65  Ala.  479;  Randle 
V.  Boyd,  73  Ala.  2S2 ;  Bolman  v.  Loliman,  74  Ala.  507.  The 
bill  certainly  contains  equity. 

Neither  Sims  nor  Bayzor,  the  husbands,  were  necessary  or 
proper  parties.  The  wives  had  been  relieved  of  the  disabilities 
of  coverture  under  the  statute  (Code  of  1876,  §  2731),  and 
should  have  been  sued  alone.  To  this  extent,  the  demurrers 
to  the  bill  ought  to  have  been  sustained. 

We  think  complainant  showed  a  good  reason  for  not  giving 
notice  of  his  application  for  the  appointment  of  a  receiver. 
Code,  §  3881  ;Kerr  on  Receivers,  7,  8. 

The  order  appointing  a  receiver  is  not  found  in  this  record, 
and  we  are  left  to  infer  what  was  done,  from  the  subsequent 
order  of  the  court,  limiting  his  powers.  Basing  our  im- 
pressions of  the  case  on  the  affidavits  found  in  the  transcript, 
we  doubt  if  complainant  cau  ever  show  himself  entitled  to 
specific  performance.  It  is  not  improbable,  however,  that  it 
will  appear,  when  the  proof  is  taken,  that,  acting  on  the  assump- 
tion he  had  acquired  Mrs.  Sims'  interest  in  the  mill  property, 
Adams  did  operate  the  mill  in  joint  adventure,  or  partnership 
with  Mrs.  Bayzor,  from  some  time  in  January,  until  he  let  his 
asserted  interest  to  Sanders.  If  so,  he  is  entitled  to  have  the 
accounts  taken  and  settled  in  this  suit;  and  Mrs.  Sims  is  a 
proper  party  to  such  settlement,  to  represent  her  own  interests 
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in  tlie  account,  as  the  possible  owner  of  tlie  half  interest  in  the 
property,  which  was  operated  in  the  name  of  Adams.  We 
iind  no  error  in  the  chancellor's  refusal  to  discharge  the  re- 
ceiver, and  approve  the  order  he  made,  modifying  his  powers. 
On  the  single  question  of  parties, 
Reversed  and  remanded. 


Roulhac  V,  Jones. 

Bill  in  Equity  for  Foreclosure  of  Mm^tgage. 

1.  Rfintst  and  profits,  at  law  and  in  equity,  as  hetiveen  mortgagor  and 
mortgagee. — At  law,  a  mortgage  of  lands  vests  in  the  mortgagee  a  legal 
estate  in  present!,  subject  to  be  defeated  by  the  performance  of  the  con- 
dition withont  default ;  ancl  after  the  law-day,  default  being  made,  the 
estate  is  relieved  of  the  condition,  the  mortgagee  becomes  the  owner, 
and  entitled  as  such  to  the  rents  and  profits,  leaving  in  the  mortgagor 
nothing  but  an  equity  of  redemption,  of  which  a  court  of  law  takes  no 
notice.  In  eguity,  the  mortgage  is  regarded  as  a  mere  incident  of  the 
secured  debt ;  the  mortgagor  is  lield  to  be  the  owner,  and  entitled  ulti- 
mately to  the  benefit  of  the  rents  and  profits  received  before  foreclos- 
ure ;  and  the  mortgagee  will  be  required  to  account  for  them  from  the 
time  he  took  possession,  and  to  apply  them  in  reduction  or  extinguish- 
ment of  the  mortgage  debt. 

2.  Same. — When  the  morgagee,  having  taken  possession  after  de- 
fault, afterwards  sells  the  land  under  a  jiower  contained  in  the  mort- 
gage, reserving  the  rents  accruing  for  the  current  year,  and  becoming 
himself  the  purchaser  at  the  sale,  he  is  liable  for  the  reserved  rents  aft- 
erwards collected,  as  for  those  received  before  the  sale. 

3.  Partial  foreclosure,  or  redemption. — Where  a  mortgage  conveys 
several  distinct  parcels  of  land,  the  mortgagor  can  not,  before  foreclos- 
ure, redeem  a  i)art  only  of  the  premises,  thereby  dividing  the  debt  and 
the  security ;  and  though  the  mortgagee  may,  after  default,  take  pos- 
session of  a  part  of  the  premises,  and  foreclose  as  to  a  part  by  a  sale 
under  the  power,  becoming  himself  the  purchaser,  his  liability  for  the 
rents,  on  a  final  accounting  under  a  bill  to  foreclose  or  redeem,  is  not 
thereby  lessened,  nor  the  rights  of  the  mortgagor  prejudiced. 

Appeal  from  the  Chancery  Court  of  Hale. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  23d  August,  1883,  by 
Thomas  R.  Roulhac,  against  Allen  C.  Jones  and  others ;  and 
sought  the  foreclosure  of  a  mortgage,  a  copy  of  wliich  was 
made  an  exhibit  to  the  bill.  The  mortgage,  which  was  dated 
June  4tli,  1872,  was  given  by  said  Jones  to  secure  the  payment 
of  his  five  notes,  each  for  $1,895.07,  payable  to  said  Roulhac, 
as  guardian  of  several  infants,  on  the  1st  January,  1875;  each 
note  being  for  the  amount  of  a  decree  rendered  by  the  Probate 
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Court  iigainst  the  said  Jones,  in  favor  of  tlie  infants  respec- 
tively, and  the  notes  and  niort*ijage  being  taken  by  the  guardian 
as  an  investment  of  the  inone^'sdue  on  the  decrees.  The  lands 
conveyed  by  the  mortgage  vt'ere — 1st,  an  undivided  one-half 
interest  in  a  tract  of  land  called  the  "  IVIill  place,"  which  con- 
tained about  fifteen  hundred  acres;  2d,  another  tract  of  land, 
called  the  "Williams  place,"  which  contained  about  three  hun- 
dred and  twenty  acres;  and,  3d,  a  dwelling-house  and  adjacent 
land  in  Greensboi'o,  which  was  the  homestead  of  said  Jones, 
and  which  contained  about  sixteen  acres.  Afterwards  the 
"Mill  place"  was  divided,  by  agreement,  between  said  Jones 
and  the  other  tenants  in  common,  and  one-half  was  allotted  to 
him  in  severalty.  On  the  1st  January,  1878,  no  part  of  the 
mortgage  debts  having  been  paid,  and  one  of  the  infants  hav- 
ing attained  majority,  the  complainant  took  possession  of  the 
lands  belonging  to  the  "Mill  place,"  with  the  consent  of  Jones; 
and  the  tenants  having  attorned  to  him,  he  collected  the  rents 
for  the  year  1878,  as  the  bill  alleged,  "as  mortgagee  in  posses- 
sion." In  September,  1879,  before  the  rents  for  the  year  were 
due,  the  complainant  sold  these  lands,  under  the  power  con- 
tained in  the  mortgage,  having  subdivided  them,  at  the  request 
of  Jones,  into  three  parcels ;  and  he  became  hiniself  the  pur- 
chaser of  one  of  these  parcels,  at  the  price  of  $20  10,  and  ob- 
tained a  conveyance  through  the  agency  of  a  third  person  as  the 
nominal  purchaser.  The  complainant  alleged,  in  his  bill,  that 
he  made  this  purchase  at  the  instance  and  request  of  Jones, 
who  thought  the  lands  were  worth  more  than  $20  per  acre. 
The  rents  for  the  year  1879  were  expressly  reserved  from  the 
sale,  and  were  afterwards  collected  by  the  complainant ;  and 
afterwards,  in  May,  1881,  he  sold  the  "Williams  place"  under 
the  power  contained  in  the  mortgage.  The  purpose  and  prayer 
of  the  bill  was,  that  the  complainant's  title  to  the  lands  so  pur- 
chased by  him  might  be  declared  and  established  by  the  de- 
cree of  the  court,  unless  Jones  elected  to  disaffirm  the  sale,  if 
he  had  not  already  lost  the  right  of  election  ;  that  an  account 
might  be  taken  of  the  mortgage  debt,  and  that  the  house  and 
land  in  Greensboro  be  sold  for  the  satisfaction  of  the  amount 
found  due. 

An  answer  to  the  bill  was  filed  by  Jones,  ratifying  the  pur- 
chase of  the  lands  by  the  complainant  at  his  own  sale,  though 
he  denied  that  he  had  requested  plaintiff  to  make  the  pur- 
chase ;  and  he  insisted  that  the  complainant  was  liable  to  ac- 
count for  the  rents  collected  for  the  year  1879,  as  well  as  1878. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  foreclosing  the  mortgage,  and  charging  the 
complainant,  in  the  accounting,  with  the  rentsof  the  years  1878 
and  1879.     The  complainant  appeals  from  this  decree,  and  as- 
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signs  as  error  that  part  which  holds  him  chargeable  with   the 
rents, 

Thos.  R.  R(iuLirAc,  for  appellant. 

Webb  &  Tutwiler,  contra.     (No  briefs  on  file.) 

CLOPTON,  J. — It  may  bo  regarded  as  settled,  that  in  this 
State  two  different  theories  of  a  mortgage  are  recognized,  de- 
pendent upon  the  foruw — one  which  prevails  in  a  court  of 
law,  and  another  in  a  court  of  equity.  The  relations  of  the 
mortgagor  and  mortgagee,  and  their  rights  as  between  them- 
selves, are  considered  differently,  according  to  the  rules  and 
practice  of  the  court  in  which  they  are  adjudicated. 

At  law,  a  mortgage  of  lands  vests  in  the  mortgagee  a  legal 
estate  in  presenti.,  with  a  condition,  by  which  it  may  be  de- 
feated. After  the  law-day,  the  condition  being  unperformed, 
the  estate  is  relieved  of  the  condition,  and  the  mortgagee  be- 
comes the  owner,  and  is  entitled  to  receive  the  rents  and  prof- 
its. Before  the  law-day  has  passed,  the  mortgagor  may  re-in- 
vest himself  with  his  original  estate,  by  a  strict  performance  of 
the  condition.  After  the  law-day,  and  after  default,  his  only 
right  is  an  equity  of  redemption,  of  which  a  court  of  law  takes 
no  notice. 

In  a  court  of  equity,  a  mortgage  is  regarded  as  a  mere  inci- 
dent to,  and  security  for  the  debt,  and  not  as  the  conveyance 
of  an  estate.  The  mortgagor  is  held  to  be  the  true  owner,  and 
entitled,  ultimately,  to  the  benefit  of  the  rents  and  profits  re- 
ceived before  foreclosure.  A  mortgagee  in  possession  is  treated 
as  a  trustee  of  the  rents  and  profits  for  the  use  of  the  mort- 
gagor, from  the  time  he  actually  entered  into  possession,  and 
will  be  required  to  apply  them  in  reduction,  or,  if  sufficient,  in 
extinguishment  of  the  mortgage  debt. —  Welch  v.  Phillips, 
54  Ala.  309;  Scott  v.  Ware,  65  Ala.  174;  Bosier  v.  Mitchell, 
65  Ala.  511;  2  Jones  on  Mort.  §  1114. 

The  liability  of  a  mortgagee  in  possession  to  account,  as  a 
general  rule,  and  upon  equitable  principles,  for  rents  and  prof- 
its, is  not  denied  by  appellant.  The  contention  is,  whether  a 
mortgagee  who  entered  into  possession,  after  the  law-day,  of 
one  parcel  of  land,  where  the  mortgage  conveys  several  sepa- 
rate and  distinct  parcels,  and  received  the  rents  thereof,  and 
who  subsequently  foreclosed  the  mortgage  as  to  all  the  parcels 
but  one,  by  a  sale  under  the  power  contained  in  the  mortgage, 
and  became  himself  the  purchaser  of  a  subdivision  of  the  land 
from  which  the  rents  were  received,  is  liable,  on  a  bill  filed  by 
him  to  foreclose  as  to  the  land  unsold,  to  account  for,  and 
apply  in  reduction  of  the  mortgage  debt,  the  rents  thus  re- 
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ceived  ;  the  mortgagor  not  seeking  to  redeem  the  particular 
laud  from  which  they  were  derived,  hut  affirming  the  purchase 
l>y  the  mortgagee?  We  say  the  rents  were  received  hefore 
foreclosure,  for  tiie  reasou,  that  tiie  mortgagee  received  the 
rents  for  1878,  and  although  the  land  from  which  they  were 
received  was  sold  in  Septeml)er,  1879,  the  rents  for  that  year 
were  reserved  and  collected  hy  the  mortgagee,  and  he  is  es- 
topped from  denying  that  he  received  them  in  trust  for  the 
mortgagor,  and  is  hound  to  apply  them  in  i-cduction  of  the 
mortgage  deht,  if  otherwise  he  is  liahle  to  account  for  them. 

At  law,  the  mort}jae:ce  is  not  liahle  to  account  for  rents  and 
profits.  Their  receipt,  hy  a  mortgagee  iu  ])i)Ssession,  to  an 
amount  sufficient  to  extinguisii  the  mortgage,  is  not  n  legal  satis- 
faction. An  application  of  them  to  the  deht  must  l»e  made, 
hefore  any  payment  results.  Tiie  right  of  the  mortgagor  to 
account,  and  to  such  application,  is  incident  to  the  equity  of 
redemption,  which  is  exclusively  of  equitahle  cognizance. 
This  right,  however,  does  not  necessarily  depetid  upon  an 
active  exercise  of  the  right  of  redemption.  The  rents  are  ap- 
plied as  an  equitable  set-off  to  the  amount  due  on  the  mort- 
gage, and  the  right  to  an  account  arises  on  a  hill  tiled  hy  the 
mortgagee  to  foreclose.-— y'orwvi?/',  Sykes  <&  BilhipH  v.  Ran- 
dolph, 60  Ala.  356;  Daniel  v.  CM'er,  70  Ala.  260;  2  Jones  on 
Mort.  ^  1115.  Hence  it  has  been  held,  that  when  a  mortgagee 
comes  into  e(|uity  for  a  foreclosure,  his  hill  is  wanting  in  e<piity, 
without  an  offer  to  account  for  the  rents  and  profits,  whicli  the 
mortgagor  has  a  right  to  have  applied  to  the  payment  of  the 
mortgage  debt. — Denhy  v.  Mellgreio,  58  Ala.  147. 

There  is  no  compulsion  on  the  mortgagee  to  enter  into  pos- 
session of  the  mortgage  premises  after  the  law-day.  He  Uiay 
or  may  not  enter,  or  intercept  the  rents,  at  his  election.  If  he 
does  not,  the  mortgagor  is  entitled  to  receive  them,  a.>^  the 
owner  of  the  estate  against  all  persons  except  the  mortgagee 
and  those  claiming  under  him.  On  like  principle,  where  the 
mortgage  conveys  several  distinct  parcels  of  land,  the  mort- 
gagee may  enter  into  possession  of  one,  or  more  or  all,  as  he 
may  consider  the  security  of  his  interests  and  the  protection  of 
his  debt  may  require.  But  the  exercise  of  his  election  to  take 
possession  of  only  one  parcel  does  not  operate  to  change  or 
modify  the  character  and  capacity  in  which  he  receives  and 
holds  the  rents,  or  to  alter  or  defeat  the  right  of  the  nu>rtgagor 
to  an  account  and  application  of  them  in  reduction  of  the 
mortgage  debt. 

In  the  case  of  a  mortgage,  like  the  one  under  consideration, 

the  mortgagee  may  foreclose  as  to  a  part  of  the  lands  by  selling 

them   under  and   in  accordance  with  the  power  of  sale.     The 

effect  of  such  sale  is  the  same  as  a  foreclosure  in  equity.     If  a 
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part  of  the  lands  thus  sold  are  purchased  by  the  mortgagee 
himself,  tiie  tnortgagor  may  affirm  or  disattirm  such  purchase 
in  a  seasonable  time.  If  he  affirms,  as  is  done  in  this  ease,  as 
to  such  parts,  and  also  the  portions  purchased  b}'  third  parties, 
he  has  left  only  tiie  statutory  right  of  redemption  ;  but,  as  to 
the  portions  of  the  lands  not  sold,  he  still  has  the  equity  of  re- 
demption. Before  foreclosure,  the  mortgagor  can  not  compel 
the  mortgagee  to  divide  his  debt  and  security,  by  redeeming  a 
part  only  of  the  mortgage  premises.  There  must  be  an  entire 
payment  of  the  debt,  and  an  entire  redemption.  Neither  can 
the  mortgagee,  by  a  partial  foreclosure,  override  any  right  of 
the  mortgagor  that  had  previously  accrued  from  the  possession 
of  any  portion  of   the  premises  by  the  mortgagee. 

The  debt,  which  the  mortgage  is  given  to  secure,  is  one  debt. 
The  unity  of  the  debt  constitutes  the  mortgage  a  unit.  The 
lien  extends  equally  to  each  separate  parcel  of  land.  There  is, 
also,  unity  in  the  equity  of  I'edemption.  Having  been  cut  off 
as  to  part  of  the  mortgage  property  b}'  a  partial  foreclosure,  it 
is  restricted  to  the  property  as  to  wiiich  there  has  been  no  fore- 
closure, but  remains  the  same  equity  of  redemption,  differing 
only  in  degree.  The  mortgagor  has  the  right  to  redeem  the 
undisturbed  property  b}-  paying  the  amount  due  on  the  n)ort- 
gage  debt,  estimated  by  equitable  principles.  His  right  is  to 
have  the  debt  credited  with  the  sum  of  any  equitable  set-ofiF 
he  may  have.  The  rents  received  before  foreclosure  by  the 
mortgagee,  in  possession  of  a  part  only  of  the  lands,  will  be 
applied  in  reduction  of  the  debt  secured  by  a  pledge  of  all  the 
lands,  and  not  for  the  relief  of  the  particular  land  from  which 
derived,  from  the  incumbrance  of  tlie  mortgage. 

When  some  of  the  mortgage  lands  were  sold  under  the 
mortgage,  it  was  the  right  of  the  mortgagor  to  have  the  debt 
reduced  by  the  sum  of  the  proceeds  of  the  sales,  and  also,  as 
an  incident  to  his  equity  of  redemption,  by  the  rents  received 
before  foreclosure,  after  deducting  necessarj'  and  proper  ex- 
penditures. When,  therefore,  the  appellant  seeks  by  bill  in 
equity  to  foreclose  the  mortgage  on  the  remaining  land,  the 
rents  received  by  him  before  foreclosure,  with  the  rightful  de- 
ductions, will  be  applied  in  reduction  of  the  mortgage  debt. 

Affirmed. 
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Chapman  v.  Ewing  <&  AmmeriTian, 

'hidgTnent  on  Award. 

1.  Snbmission  of  pending  suit  to  arhUration;  auhstitution  of  arbitrator. 
When  a  pending  suit  is,  by  agreement,  sul)mitted  to  the  decision  of 
three  persons  named  as  arbitrators,  and  the  cause  is  continued  to  await 
tiieir  awanl  (Code,  ^  ;^536) ;  and  the  jmlgment-entry  at  a  subsequent 
term  recites  that  the  parties  came  by  their  attorneys,  and  it  was  there- 
upon "ordered  by  the  court"  that  another  person  "l>e  aitpointed  arbi- 
trator instead  of"  one  of  the  three  first  appointed;  if  this  shows  an 
appointment  l>y  the  court,  and  not  by  the  j)arties,  the  irregularity  is 
waived,  unless  objection  is  made  to  it  in  the  court  below. 

2.  Continuance  tteyoxd  ne.rt  term;  waiver  of  objection. — The  statute 
provides  that  "such  continuance  must  not  extend  l)eyond  one  term,  un- 
less for  good  cause  shown,  or  by  consent;"  but,  if  the  parties  are 
present  when  an  order  is  made  at  the  second  ensuing  term  after  the 
submission,  and  do  not  object  to  it,  the  irregularity  is  waived. 

3.  Time  within  ichich  award  may  be  )itade. — When  the  submission  is 
dated  September  1st,  and  provides  that  the  award  sl)all  be  rendered 
within  thirty  days,  an  award  rendered  on  the  Ist  October  is  within  its 
terms. 

4.  ConclusireneHu  of  aivard;  parol  evidence  of  mistakes. — An  award, 
made  in  substantial  conformity  to  statutory  requirements,  and  determ- 
ining with  proper  certainty  all  the  matters  submitted,  is  final  and  con- 
clusive between  the  parties,  unless  impeached  for  fraud,  partiality  or 
corruption  on  the  part  of  the  arbitrators  (Code,  §  3547)  ;  and  the  oral 
testimonj'  of  the  arbitrators  themselves  can  not  be  received,  on  motion 
to  enter  up  the  award  as  the  judgment  of  the  court,  to  show  errors  or 
mistakes  in  their  decision. 

5.  Return  of  award  to  court;  mandamus  to  compel. — When  an  award 
has  been  duly  made  and  signed  by  the  arbitrators,  the  party  in  whose 
favor  it  is  rendered  has  a  legal  right  to  have  it  returned  to  the  clerk  of 
the  court,  in  order  that  judgment  may  be  entered  upon  it ;  and  if,  hav- 
ing been  duly  returned,  it  is  subsequently  withdrawn  bj-  one  of  th«3  ar- 
trators,  before  judgment  has  been  entered  up  on  it,  mandamtis  lies  to 
compel  its  restoration  to  the  files. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  lion.  II.  C.  Spkake. 

The  record  in  this  case  shows  that,  on  the  Ist  November, 
1877,  an  action  was  commenced  by  the  appellees,  suing  as  part- 
ners, against  E.euben  Chapman  and  others,  the  appellants;  that 
at  the  June  term,  1882,  by  agreement,  as  recited  in  the  minute- 
entry,  the  cause  was  submitted  to  the  "arbitrament  of  R.  H. 
Wilson,  David  Wise,  and  John  L.  Rison,  whose  award  shall  be 
the  judgment  of  the  court;"  that  at  the  August  term,  1883, 
as  the  minute-entry  recites,  '•  came  the  parties  by  their  attor- 
neys, and  ordced  by  the  court  that  L.  W,  Day  be  appointed 
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arbitrator  instead  of  David  Wise ; "  that  an  award  was  made 
and  signed  by  said  Wilson,  Rison  and  Day,  which  was  dated 
September  29th,  18S3,  but  was  in  fact  signed  by  them  on  the 
1st  October;  that  this  award  was  returned  by  one  of  tiie  arbi- 
trators to  the  clerk  of  the  court,  but  was  afterwards  withdrawn 
from  the  tiles  by  said  arbitrator,  the  date  of  said  return  and 
withdrawal  not  being  shown  ;  that  on  the  31st  January,  1884, 
the  appellees,  in  whose  favor  the  award  was  rendered,  tiled 
a  petition  for  a  raandamus^  to  compel  the  arbitrators  to  return 
the  award  to  the  clerk  of  the  court,  and  also  entered  a  motion 
to  have  judgment  entered  up  on  it,  alleging  that  it  had  been 
returned  to  the  clerk  on  the  20th  December,  1883;  that  the 
motion  and  the  application  for  a  mandamus  were  eacli  resisted 
by  the  appellants,  who  reserved  exceptions  to  the  rulings  of 
the  court,  but  each  motion  was  granted,  against  their  oi)jections 
and  exceptions.  The  appeal  is  sued  out  from  the  judgment 
entering  up  the  award,  and  it  is  here  assigned  as  error;  and 
errors  are  also  assigned  on  the  overruling  of  a  demurrer  to  the 
petition  for  mandamus^  and  tlie  judgment  granting  a  per- 
emptory mandamus. 

WArrs  &  Son,  and  Humes,  Gordon  &  Sheffey,  for  the 
appellants. 

Jno.  D.  Brandon,  and  D.  D.  Shelby,  eontra. 

SOMERVILLE,  J.— Tlie  statutes  of  this  State  declare, 
that  ''it  is  the  duty  of  all  the  courts  to  encourage  the  settle- 
ment of  controversies  pending  before  them,  by  a  reference 
thereof  to  arbitrators,  chosen  hy  the  jparties  or  their  attorneys, 
and,  on  motion  of  the  parties,  must  make  such  order,  and  con- 
tinue the  cause  for  award;  but  siich  continuance  must  not  ex- 
tend beyond  one  term,  unless  for  good  cause  shown,  or  by  con- 
sent."—Code  1876,  §  3536. 

The  judgment  of  the  Circuit  Court  recites  the  fact  that,  in 
June,  1882,  the  parties  to  the  present  suit  appeared  by  their 
attorneys,  and  "  by  agreement"  it  was  ordered  that  the  cause 
be  submitted  to  the  arbitratnent  of  three  named  arbitrators,  in- 
cluding among  them  one  David  Wise;  and  the  cause  was  or- 
dered to  be  continued  to  await  the  coming  in  of  the  award. 
On  the  seventh  of  August,  1883,  at  a  regular  term  of  the  same 
court,  the  following  judgment-entry  appears:  "Come  the 
parties,  by  their  attorneys,  and  ordered  by  the  court  that  L.  W. 
Day  be  appointed  arbitrator  instead  of  Daniel  Wise."  It  is 
suggested  that  the  order  shows  that  the  last  named  arbitrator 
was  appointed  by  the  court,  and  not  chosen  by  the  parties  or 
their  attorneys,  as  required  by  the  statute.  The  point,  in  our 
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opinion,  is  without  any  force,  especially  in  view  of  tiie  fact 
that  it  is  raised  for  the  first  time  in  this  court.  The  parties 
appeared  in  open  court,  and  made  no  objection  to  the  substi- 
tuted arbitrator.  This  acquiescence  operated  as  an  implied 
assent  to  his  appointment.  The  appellants,  moreover,  proceeded 
without  objection  to  have  the  cause  heard  and  determined 
before  the  board  of  arbitrators  as  thus  constituted,  taking  the 
chances  of  a  favorable  decision  in  their  behalf;  and  the  objec- 
tion was  thereby  waived,  if  there  was  anything  in  it. — ^Morse 
on  Arb.  &  Award,  171-172.  And  for  the  same  reason  the 
parties  lost  their  right  to  avail  themselves  of  any  objection 
based  upon  a  continuance  of  the  cause  pending  in  the  Circuit 
Court  beyond  one  term  of  such  court,  which  is.  forbidden  by 
the  statute,  "  unless  for  good  cause  shown,  or  bv  consent^ 
Code,  §  3536. 

The  award  was,  in  our  opinion,  made  within  the  time  agreed 
by  the  parties.  The  agreement  of  counsel  was  dated  Septem- 
ber 1,  1883,  and  provided  that  the  arbitrators  should  make 
their  award  in  thirty  days  from  date.  This  time  did  not  expire 
until  after  the  lapse  of  October  1st  following,  which  was  in- 
cluded within  these  thirty  days,  according  to  the  established 
rule  for  computing  the  time  within  which  any  act  is  provided 
by  law  to  be  done. — Code,  1876,  §  11.  The  award  in  contro- 
versy was  not  only  made,  but  was  formally  reduced  to  writing, 
and  signed  by  the  arbitrators,  within  the  prescribed  time. 

The  award  certainly  determined  with  all  proper  certainty 
the  matters  of  controversy  which  purported  to  be  submitted  to 
arbitrament.  It  could  not,  therefore,  be  inquired  into,  nor  im- 
peached for  any  mere  want  of  form  or  irregularity,  this  being 
the  express  provision  of  the  statute.  So,  the  statute  also  de- 
clares that  such  award,  when  rendered  in  substantial  conformity 
to  statutory  requirements,  is  tinal  and  conclusive  between  the 
parties,  "  unless  the  arbitrators  are  guilty  of  fraud,  partiality, 
or  corruption  in  making  it." — Code,  §  3547.  It  was  not  com- 
petent, in  view  of  this  provision,  to  assail  the  award,  or  contest 
its  validity,  by  the  parol  testimony  of  the  arbitrators,  or  of 
others,  upon  the  ground  that  they  committed  mere  error  or 
mistake  in  reaching  their  adjudged  conclusion.  There  is  no 
attempt  to  show  fraud,  partiality,  or  corruption. — King  v. 
Jemison,  33  Ala.  499. 

The  successful  party  had  the  lawful  right  to  have  the  award 
and  the  submission  returned  to  the  clerk  of  the  court  from 
which  the  order  for  arbitration  emanated ;  the  statute  so  ex- 
pressly providing,  and  declaring  further  that  such  award,  when 
thus  returned,  should  have  "  the  force  and  effect  of  a  judgment 
at  law,  upon  which  execution  may  issue  as  in  otlier  causes." 
Code,  §    3541.     The   duty   of  making   this   return,  especially 
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after  the  award  had  been  once  delivered  to  the  clerk,  and  was 
afterwards,  by  his  consent,  taken  by  one  of  the  arbitrators 
from  the  clerk's  office,  was  a  mere  ministerial  act,  requiring  no 
exercise  of  judgment  or  discretion  whatever  on  the  part  of  the 
arbitrators.  Tiie  result  readied  being  tinal,  the  arbitrators  had 
no  further  control  over  the  award,  without  the  consent  of  all 
the  parties  litigant. — 2  Pars.  Contr.  (6th  Ed.)  712.  We  enter- 
tain no  dovibt  of  the  proposition,  that  mandamus  would  lie  in 
such  a  case,  the  petitioner  having  no  other  adequate  relief;  for 
no  appeal  would  lie  from  the  award,  until  it  had  been  entered 
lip  as  the  judgment  of  the  court. — Collins  v.  L.  dt  JV.  Hail- 
road  Co.,  70  Ala.  533 ;  The  State,  ex  rel.  Pinney  v.  Williams, 
69  Ala.  311  ;  Ex  parte  Shaudies,  66  Ala.  134. 

We  find  no  error  in  any  of  the  rulings  of  the  court,  and  its 
judgment,  granting  appellees'  motion  to  enter  judgment  upon 
the  award,  must  be  affirmed. 


CASES 

IX  THE 

Supreme  Court  of  Alabama, 


DECEMBER  TERM,  1885. 


Xewsuin  V.  The  State. 

Judgment  for  Conteinpt  against  Refractory  Witness. 

1.  Contempt  by  refractory  ivitiiess  before  grand  jury. — A  witness  before 
the  grand  jury,  refusing  to  answer  any  lawful  questions  as  to  his 
knowledge  of  gaming  within  the  county  during  the  preceding  twelve 
months,  is  guilty  of  a  contempt,  and  also  ol  a  misdemeanor  (Code, 
§  4136) ;  and  if  he  is  brought  before  the  grand  jury  at  their  request^  bj- 
order  of  the  court,  being  imprisoned  under  a  criminal  charge  or  sen- 
tence, he  is  equalh-  subject  to  the  penalties  of  the  law  as  if  he  had  been 
summoned  by  subpoena. 

Fkom  the  Circuit  Court  of  Colbert. 
Tried  before  the  Hon.  H.  C.  Speake. 

Jas.  Jackson,  for  the  appellant,  cited  Warner  v.  The  State, 
13  Lea,  Tenn.  52;  Ex  parte  Simmons,  5  Ired.  Law,  149; 
Easton  V.  The  State,  39  Ala.  551 ;  20  Ala.  189 ;  2  St.  &  P.  13. 

.  T.  N.  McClellan,  Attorney-General,  for  the  State. 

STONE,  C.  J.— Section  4136  of  the  Code  of  1876  provides, 
that  "any  person  who  is  summoned  as  a  witness  before  the 
grand  jury,  to  answer  as  to  any  gaming  within  his  knowledge, 
and  who  fails  or  refuses  to  attend  and  testify  in  obedience  to 
such  summons,  without  a  good  excuse,  to  be  determined  by 
the  court,  is  guilty  of  a  contempt,  and  also  of  a  misdemeanor ; 
and  on  conviction  for  such  misdemeanor,  must  be  fined  not 
less  than  twenty,  nor  more  than  three  hundred  dollars,  and 
may  also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county,  for  not  more  than  six  months." 
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Section  4216:  •'Witnesses  before  the  grand  jury,  snninioned 
to  give  evidence  of  any  violation  of  the  laws  against  gaming, 
may  be  required  to  answer  generally  as  to  any  such  offense 
within  their  knowledge,  committed  within  the  twelve  months 
next  preceding,  witliout  being  first  specially  interrogated  as  to 
any  particular  ortense." 

Section  4774:  "The  solicitor,  or  the  clerk  of  the  court,  on 
the  application  of  the  grand  jury,  must  issue  subpcjenas  for 
any  witnesses  whom  they  may  recjuire  to  give  evidence  be- 
fore them." 

In  the  present  case,  there  was  no  summons  for  the  witness 
issued  by  any  one.  Xewsum,  the  witness,  was  in  prison,  un- 
der a  Sentence  which  was  about  to  expire,  and  the  record  af- 
firms as  follows :  "It  appearing  that  the  said  Jaujes  Newsum 
has  served  (jut  the  imprisonment  imposed  on  him  on  the  25th 
in.H.^'  and  the  court  being  r.otified  by  the  foreman  of  the 
grand  jury,  that  the  grand  jury  desired  the  presence  of  the 
said  James  Newsum  before  them ;  thereupon,  the  court 
ordered  the  sheriff  to  carry  the  said  James  Newsum  before 
the  grand  jury."  The  record  then  proceeds  to  state*  that 
Newsum  was  thereupon  carried  before  the  grand  jury  by  the 
sheriff,  ''and,  iieing  before  said  body,  was  sworn  by  the  fore- 
man of  said  grand  jury  as  required  by  law."  Being  interro- 
gated by  the  gi-and  jury,  the  witness  answered  some  questions, 
and  refused  to  answer  others.  The  following  are  samples  of 
the  (juestions  and  answers:  "Have  you  seen  any  game  or 
games  played  in  this  county  with  cards,  within  the  last  twelve 
months,  at  which  money  was  bet?"  Ansioer:  "Yes."  "When 
was  that  game  played?"  Answer:  "Don't  knoM'."  "What 
is  jare]  the  names  of  the  persons  engaged  in  said  ganie?" 
"Refused  to  answer,"  In  the  record  is  the  following  recital: 
"It  was  also  shown,  that  he  refused  to  ansv/er  these  questions 
so  projKjiinded  to  him  in  the  grand-jury  room,  because  the  an- 
swers would  criminate  him.  He  was  informed  by  the  fore- 
irian  of  the  grand  jury,  that  his  answers  could  not  criminate 
him  under  the  law.  Newsum  still  declined  to  answer."  Be- 
ing brought  into  court,  the  presiding  judge  explained  the  law 
to  Newsum,  informing  him  that  no  witness  could  "be  prose- 
cuted for  any  offense,  as  to  which  he  testified  before  the  grand 
jury."  He  still  declined  to  answer,  giving  the  same  reason, 
that  he  could  not  answer  without  criminating  himself.  This 
was  scarcely  consistent;  for,  in  response  to  the  re(iuest  by  the 
grand  jury,  that  he  name  one  person  he  had  seen  engaged  "in 
a  game  or  games  played  in  this  county  with  cards  within  the 
last  twelve  months  at  which  money  was  bet,"  he  had  answered, 
giving  his  own  name,  James  Newsum.  He  refused,  however, 
to  luinie  any  other  person  who  Imd   so  played,     Tlje  court  ad- 
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judged  Newsum  to  be  in  contempt,  and  imposed  a  tine  upon 
him  of  fifty  dollars.  The  legality  of  this  judgtnent  is  the 
question  before  us. 

It  is  contended,  that  the  court  had  no  authority  to  impose 
this  line,  because  the  witness  had  not  been  summoned,  or 
served  with  a  subpoena,  as  provided  by  sections  4216  and  4774 
of  the  Code.  It  is,  possibly,  a  sufficient  answer  to  this,  that 
the  witness  did  not  l)ase  his  refusal  on  this  ground,  but  on  an- 
other, which  was  insufficient.  He  did  not  refuse  to  be  sworn, 
nor  absolutely  to  answer  questions  propounded  to  him.  His 
refusal  was  to  disclose  the  names  of  persons,  other  than  him- 
self, wlio  were  engaged  in  the  game  of  which  he  spoke.  If 
he  intended  to  base  his  refusal  on  the  ground  now  urged — the 
absence  of  a  summons  issued  and  served — should  he  not  have 
stated  the  true  ground?  It  might  have  been  obviated.  From 
the  conduct  of  the  witness,  it  is  nuuiifest  he  would  liot  have 
answered  the  (juestiuns,  even  if  brought  before  the  grand  jury 
on  subpcena  regularly  issued  and  served.  Gaming  has,  for 
more  than  half  a  century,  been  severely  reprehended  in  our 
legislative  policy,  as  is  shown  in  the  larger  latitude  allowed 
grand  juries  in  ferreting  out  this  offense,  which,  in  its  most 
demoralizing  forms,  generally  resorts  to  secrecy  and  darkness. 
The  citizen  should  cheerfully  obey  the  law's  commands,  no 
matter  how  unpleasant  the  duty  it  casts  upon  him.  We  prefer, 
however,  to  place  our  ruling  on  a  broader  ground. 

For  what  purpose  is  a  summons  or  subpijena  issued,  and 
served  on  a  witness?  Manifestly  to  bring  him  before  the  tri- 
bunal desiring  his  testimony.  It  is  not  necessary  to  the  legal- 
ity or  credibility  of  the  testimony  he  may  give.  He  may 
waive  this  formality,  and  voluntarily  ap])eai',  without  dis- 
paraging his  own  character,  or  weakening  tlie  force  of  his  evi- 
dence. It  is  common  knowledge,  that  witnesses  go  before 
grand  juries  without  summons,  and  give  information  on  which 
indictments  are  found;  and  it  frequently  happens  that  wit- 
nesses, wanted  before  the  grand  jur}',  are  in  prison,  as  this  one 
was,  and  can  not  be  commanded  by  a  subpoena.  In  such  cases, 
the  custom  is  believed  to  be  general,  if  not  universal,  to  ob- 
tain from  the  court  an  order  that  the  prisoner  be  carried  before 
the  grand  jury,  there  to  testify.  We  can  perceive  neither  ' 
hartn  nor  error  in  such  practice. 

Special  stress  is  laid  in  this  case  on  the  phraseology  of  sec- 
tion 4136  of  the  Code.  The  argument  is,  that  as  the  puni- 
tive pi-ovisions  of  that  section  relate  expressly  to  the  case 
named,  viz.,  to  a  "person  who  is  summoned  as  a  witness  befoi'e 
the  grand  jury,  to  answer  as  to  any  gaming  within  his  knowl- 
edge, and  who  fails  or  refuses  to  attend  and  testify,"  &c.,  that 
punishment  for  contempt  can  not  be  inflicted  unless  the  wit- 
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ness  had  been  sninmoiied.  The  answer  to  this  is,  that  section 
4136  is  not  the  statute  Avhich  provides  punishment  for  the 
contempt.  That  section  declares  such  disobedience  a  misde- 
meanor, and  provides  for  its  prosecution  and  punishment  as 
such.  True,  it  characterizes  it  as  a  contempt,  but  it  makes 
no  provision  for  its  punishment  as  a  contempt.  Section  542 
of  the  Code,  subdivision  5,  declares  that  the  power  of  the  sev- 
eral courts  of  this  State  to  inHict  summary  punishment  for 
contempts,  extends  to  cases  of  persons  refusing  to  be  sworn,  or 
to  answer,  either  in  court,  or  before  the  grand  jury,  any  lawful 
question  as  a  witness. 

There  is  no  error  in   tlie   record,  and   the   judgment  of   the 
Circuit  Court  is  afiirmed, 


Ryall  V.  The  State. 

Indictment  for  Unlawful  Sale  of  /Spirituous  Liquors. 

1.  Spiritiiuuii  UqHon<  ;  what  articlet<  are  i.iichided  in  the  term. — Under 
an  indictment  charging  an  unlawful  sale  of  spirituous  liquors  (Code, 
§  4205;  Ses.-*.  Acts  1880-81,  p.  50),  a  conviction  may  be  had  on  proof  of 
a  sale  of  'i)randy  peai'hes"  and  "lu-andy  clierries,"  put  up  in  bottles, 
and  preserved  in  liijuor  which  was  spirituous  and  intoxicating. 

Fro:s[  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  Wm.  E.  Clarke. 

Wm.  H.  Tayloe,  for  appellant. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State, 

SOMERYILLE,  J.— The  defendant,  upon  indictment,  was 
convicted  of  selling  spirituous  liquors  to  a  person  of  known 
intemperate  habits,  in  violation  of  section  4205  of  the  present 
Code  of  Alabama,  as  amended  by  the  act  approved  February 
26,  1881.— Acts  1880-81,  p.  50. 

The  evidence  tended  to  show  that  defendant  sold  what  is 
commonly  known  as  "Brandy  Peaches,"  and  "Brandy  Cher- 
ries," put  up  in  bottles,  and  preserved  in  liquor  which  was 
spirituous  and  intoxicating. 

The  court  charged  the  jury  that,  upon  this  state  of  facts,  if 
they  believed  this  phase  of  the  evidence,  they  might  find  the 
defendant  guilty,  as  charged  in  the  indictment. 
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We  .see  no  error  in  this  ruling.  The  case  falls  full}'  within 
the  letter  of  the  statute,  as  well  as  within  the  tnischief  in- 
tended to  be  renriedied  b\'  it.  If  spirituous  and  intoxicating 
liquor  was  sold,  as  the  evidence  tended  to  prove,  there  was  no 
proof  offered  to  show  that  it  was  rendered  any  the  less  noxious 
in  its  stimulating  and  inebriating  qualities  by  the  fact  that  fruit 
was  mixed  with  it  at  the  time  of  the  sale.  If  persons  were 
allowed  to  escape  the  penalty  of  this  statute,  by  merely  adding 
some  other  article  or  ingredient  to  intoxicating  liquors,  when 
made  the  subject  of  traffic,  it  is  obvious  that  the  law  could  be 
evaded  with  the  greatest  facility  by  any  person  who  desired  it. 
Such  a  construction  would  practically  operate  to  repeal  the 
statute. 

The  judgment  of  conviction  was  proper,  and-  must  1)Q 
affirmed. 


Aberiiatliy  v.  The  State. 

Indictment  for  Grand  Larceny. 

1.  Repeal  of  statutes  b;i  nnpUcation. — The  rei>eal  of  statutes  by  im- 
plication is  not  favored,  but  is  only  allowed  when  the  two  statutes  are 
in  irreconcilable  conflict,  an<l  a  reasonable  field  for  the  operation  of  each 
can  not  be  found  ;  and  if  effect  can  be  given  to  a  i>art  of  the  old  statute, 
without  violating  any  of  the  provisions  of  the  new,  the  repeal  is  only 
partial. 

2.  Organization  of  grand  jury;  supplying  deficiency  of  jurors. — By 
the  statute  ajiproved  February  17th,  1885  (Sess.  Acts  1884-5,  pp.  181-6), 
provision  is  made  for  drawing  jurors,  organizing  juries,  grand  and 
petit,  and  supplying  deficiencies  which  may  occur  on  the  organization 
in  the  first  instance  ;  but  no  provision  is  made  for  supplying  deficiencies 
which  may  afterwards  occur,  as  where  the  number  of  grand  jurors  is 
reduced  below  tlie  minimum  number  by  excuses  allowed  on  account  of 
sickness;  and  such  deficiencies  must,  therefore,  be  supplied  under  the 
provisions  of  the  former  law  (Code,  §  4754),  which,  to  this  extent,  is  not 
aflfected  by  the  later  statute. 

3.  Constitutionality  of  statute,  as  affected  by  variance  between  enrolled 
and  engrossed  bill,  as  shown  by  legislative  journah. — The  said  statute  ap- 
proved February  17th,  1885,  providing  for  the  organization  of  juries, 
etc.,  but  excepting  from  its  provisions  certain  named  counties,  is  valid 
and  operative  in  Colbert  county,  notwithstanding  a  variance  between 
the  enrolled  bill,  as  signed  by  the  presiding  officers  and  av)proved,  and 
the  bill  shown  by  the  legislative  journals  to  have  been  passed,  by  the 
insertion  of  Clay  among  the  excepted  counties. 

4.  Description  of  property  in  indictment;  clerical  omission  of  words. 
The  omission  of  the  word  of  in  the  indictment,  in  describing  the  owner- 
ship of  the  stolen  property — as,  "the  property  —  A  B" — is  a  mere 
clerical  misprision,  and  does  not  render  the  indictment  fatally  defective. 


412  SUPREME   COURT  [Dec  Term, 

[Ahernathy  v.  The  State.] 

From  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  indictment  in  this  ease  was  fonnd  in  September,  1885, 
and  charged  that  the  defendant  "  unhiwfiilly  and  feloniously 
took  and  carried  away  a  goKl  watch,  a  gold  chain,  a  gold  breast- 
pin, two  gold  bracehits,  of  the  value  of  $300,  the  property  — 
Mrs.  Bettie  Ehjred  ;  against  the  peace,''  &c.  The  defendant 
moved  to  quash  the  indictment,  on  the  ground  that  it  was  not 
found  by  a  grand  jury  legally  organized  ;  and  because  the  act 
approved  February  17th,  1885,  undei"  wiiich  the  grand  jurors 
were  drawn  and  summoned,  was  unconstitutional  and  void,  be- 
cause of  a  variance  between  the  enrolled  bill,  as  signed  by  the 
presiding  officers  and  approved,  and  the  original  bill  which 
j)a8sed  the  two  houses  of  the  General  Assembly,  as  shown  by 
the  legislative  journals.  The  court  overruled  the  motion,  and 
the  defendant  exce|)ted.  After  conviction,  the  defendant 
moved  in  arrest  of  judgment,  on  the  same  grounds,  and  be- 
cause the  indictment*  did  not  allege  the  ownership  of  the  stolen 
property:  and  he  excepted  to  the  overruling  of  his  motion. 
The  opinion  t)f  the  court  states  the  material  facts  bearing  on 
these  motions. 

J.  B.  MooKK,  and  Jas.  Jackson,  for  the  appellant,  cited 
Clark's  Manual,  §§  '2208,  2565;  1  Brick.  Digest,  517,  §  962; 
3  Stew.  123. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

CLOPTON,  J. — From  the  jurors  drawn  and  summoned 
prior  to  the  term  of  the  court,  a  grand  jury,  consisting  of 
■fifteen  persons,  was  organized.  After  the  organization,  the 
grand  jury  was  reduced  below  the  legal  number,  one  of  the 
meinbers  having  been  excused  because  of  sickness  in  his 
family.  To  supply  the  deficiency  thus  occurring,  the  court 
made  an  order,  that  the  sheriff  summon  two  persons  from  the 
qualified  citizens  of  the  county.  Pursuant  to  the  order,  two 
persons  were  summoned,  whose  names  were  written  on  separate 
slips  of  paper,  whicli  were  placed  in  a  hat,  and  therefrom  the 
name  of  one  was  drawn,  who  was  sworn  and  put  on  the  grand 
jury.  The  indictment  was  preferred  and  returned  into  court 
by  a  grand  jury  so  organized.  The  order  and  proceedings 
were  had  under  and  in  compliance  with  section  4754  of  the 
Code. 

It  is  contended,  that  section  4754  is  repealed  by  the  "Act  to 
more  effectually  secure  competent  and  well  qualified  jurors  in 
the  several  counties  of  this  State,  with  the  exception  that  the 
provisions  of   this   act   shall   not   apply "    tq   certain   named 
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conntios,  Colbert  not  l)ein»  one  of  the  excepted  counties. — Acts, 
1884-85,  p.  181.  Section  15  of  the  act  provides:  "That 
section  4732  of  the  Code  of  Alabama,  and  all  other  laws  and 
parts  of  laws,  general  and  special,  conHicting  with  the  pro- 
visions of  this  act,  be  and  the  same  are  herel)y  repealed  ;  but 
all  laws  now  in  force,  in  relation  to  jurors,  their  drawing,  se- 
lecting, or  (jnalitication,  not  in  conflict  with  this  act,  are  herei)y 
continued  in  full  force  and  effect."  After  providing  for  a 
b(»ard  of  jury  commissioners,  and  prescribing  the  mode  of 
drawing  and  summoning  grand  jurois.  the  act  provides,  that 
out  of  the  grand  jurors  so  summoned  and  attending,  the  court 
shall  organize  a  grand  jury  in  the  manner  provided  by  law  ; 
and  if  a  sidKcient  number  of  those  summoned  ahall  not  attend, 
when  the  grand  jury  is  to  he  organized^  the  court  shall  draw 
from  the  jury-box  a  sufficient  number  of  names  to  complete 
such  jury.  These  provisions  of  the  act  relate  to  tlie  drawing 
and  summoning  of  the  jurors,  and  the  organization  of  the 
grand  jury  in  the  first  instance — those  drawn  before,  and  those 
drawn  ow  the  failure  of  a  sutiicient  number  to  attend,  out  of 
which  to  oi'ganize  a  grand  jury. 

The  repeal  of  statutes  by  implication  is  not  favored ;  and 
uidess  there  is  a  real  repugnance,  and  no  reasonable  field  for 
the  operation  of  both  statutes  without  displacing  the  provisions 
of  either,  the  conclusion  is,  that  the  legislature  intended  both 
statutes  should  be  in  force. — Herr  v.  Seymour,  76  Ala.  270. 
And  if  there  is  an  irreconcilable  conflict,  extending  ordy  to  a 
part  of  the  provisions  of  the  older  statute,  the  repeal  is  only 
jyrotanto.  By  the  express  provision  of  the  act,  all  laws  relating 
'  to  the  drawing  and  selection  of  jurors,  not  in  conflict  with  its 
provisions,  are  continued  in  force.  No  provision  for  drawing, 
or  summoning,  or  selecting  persons  to  complete  the  grand  jury, 
in  the  event  the  nund^er  is  reduced  below  fifteen,  by  excuses 
after  it  has  been  fully  and  regularly  organized,  is  made.  When 
the  legislature,  in  terms,  limited  the  drawing  from  the  jury-box 
to  the  failure  of  a  sufficient  number  of  those  previously  drawn 
to  attend,  and  to  the  time  of  the  organization  of  the  grand 
jury,  we  can  not,  by  construction,  extend  its  operation,  so  as  to 
repeal  by  implication  a  prior  statute  providing  for  subsequent 
contingencies.  The  original  organization  of  the  grand  jnrj' 
affords  a  reasonable  field  for  operation  of  the  later  statute, 
without  displacing  the  provisions  of  section  4754,  in  respect 
to  the  subsequent  reduction  of  the  number.  The  result  is, 
that  the  provisions  of  section  4754,  so  far  as  they  relate  to  the 
original  organization  of  the  grand  jury,  are  repealed,  but  are 
continued  in  force  in  respect  to  a  contingency  subsequently 
happening,  whereby  a  deficiency  in  the  legal  number  is  created. 
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The  constitutionality  of  the  act  of  February,  1885,  is  as- 
sailed, on  the  ground  that  the  act  as  enrolled,  signed  by  the 
presiding  officers  of  the  two  houses,  and  approved  by  the  Gov- 
ernor, is  not  the  same  act  as  passed  by  the  General  Assembly. 
An  examination  of  the  journals  shows,  that  the  act  -was  first 
introduced  in  the  Senate,  and,  as  passed,  was  applicable  to  all 
the  counties  in  the  State.  It  was  amended  in  tlie  House,  so  as 
to  exempt  from  its  operation  forty  counties, — among  which 
were  Chambers,  Colbert,  and  Bullock ;  in  which  amendment, 
the  Senate  refused  to  concur.  After  failure  of  two  or  more 
conference  committees  to  agree,  another  committee  was  ap- 
pointed, who  reported,  that  the  House  amendment  be  amended, 
so  as  to  strike  therefrom  the  counties  of  Chambers,  Colbert, 
and  Bullock,  and  by  adding  thereto  Russell  county.  Both 
houses  concurred  in  the  report.  The  original  enrolled  bill, 
which  was  signed  by  the  presiding  officers,  and  approved  by 
the  Governor,  is  shown  by  inspection  to  be  the  same  as  the  act 
passed  by  the  two  houses,  except  that  in  the  enrolled  bill  Clay 
county  is  named  ainong  the  excepted  counties.  We  considered 
the  constitutionality  of  a  statute,  where  there  was  a  similar 
difference  between  the  act  as  passed  and  as  enrolled  and  ap- 
proved, in  Stein  v.  Zeeper,  at  the  present  term  ;  and  on  the 
authority  of  that  case,  we  hold  that  the  statute  in  question  is 
constitutional  and  operative  as  to  Colbert  county. 

The  absence  of  the  word  "of"  in  the  description  of  the 
ownership  of  the  property  is  clearly  a  clerical  omission,  and 
does  not  render  the  indictment  fatally  defective.  The  context 
supplies  the  omission. — Whar.  Crim.  PI.  &  Pr.  ^  275. 

Affirmed. 


Ex  parte  Hammock  &  Elrod. 

Application  for  Bail  on  Habeas  Corpus. 

1.  Right  to  bail;  burden  and  mfficiency  of  proof. — On  application  for 
bail  by  a  person  who  is  in  custody  under  an  indictment  for  murder,  the 
production  of  the  indictment  makes  out  a  prima  facie  case  against  him, 
and  casts  on  him  the  burden  of  adducing  exculpatory  evidence  ;  but  he 
is  not  required  to  introduce  the  witnesses  who  were  before  the  grand 
jury,  although  they  are  present  in  court ;  and  if  the  evidence  adduced 
by  him  leaves  it  doubtful  whether  the  deceased  came  to  his  death  by 
accident,  b\  suicide,  or  by  violence  at  the  hands  of  another,  no  wit- 
nesses being  introduced  on  the  ])art  of  the  prosecution,  he  is  entitled  to 
bail. 

Vol.  lxxviii. 
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2.  Same;  on  second  hearing. — Bail  l)ein<>;  improperly  reluned  in  such 
case,  and  the  right  to  it  being  declared  by  this  court  on  review,  addi- 
tional evidence  can  not  be  adduced  l)y  the  prosecution,  V)ut  the  only 
open  tjuestion  is  as  to  the  amount  of  bail. 

Tliis  was  an  application  by  petition,  on  the  part  of  Frank 
Hammock  and  James  Elrod,  who  were  under  indictment  for 
the  murder  of  William  Harris,  for  the  writs  of  ce/iiorari  and 
habeas  corpus  to  procure  tlieir  discharge  on  hail,  which  had 
been  refused  by  Hon.  A.  L.  Moody,  the  probate  judge  of 
Franklin  county.  A  copy  of  the  proceedings  had  before  the 
probate  judge,  certified  by  them  to  be  correct,  was  made  an 
exhibit  to  the  petition.     The  opinion  states  the  matei'ial  facts. 

R.  C.  Brickkll,  and  R.  W.  Walker,  for  the  petitioners. 

STONE,  C.  J. — Petitioners  were  under  indictment  for 
murder,  and  were  brouglit  before  the  judge  of  prol)ate  of 
F'ranklin  county  on  haheas  corjms,  on  an  application  to  be  ad- 
mitted to  bail.  The  case  coming  up  for  hearing,  there  was 
produced  in  evidence  for  the  State  the  indictment  found  by  the 
grand  jury,  indorsed  a  true  bill,  and  charging  the  petitioners 
with  the  crime  of  murder;  and  here  the  State  rested.  It  was 
under  this  charge  the  petitioners  were  imprisoned.  The  peti- 
tioners thereupon  offered  oral  proof,  tending  to  exculpate  them- 
selves. The  State  offered  no  inculpatory  testimony,  but  rested 
on  the  case  as  thus  presented.  Xo  witness  was  examined  who 
admitted  he  had  any  knowledge  of  the  circumstances  under 
which  deceased  had  come  to  his  death  ;  and  looking  alone  at 
the  oral  testimony  thus  offered,  the  mind  is  left  in  uncertainty 
whether  the  deceased  came  to  his  death  at  the  hands  of  another, 
by  accident,  or  by  suicide.  If  all  the  testimony  offered  was 
believed,  the  petitioners  were  innocent.  The  probate  judge, 
in  ruling  on  the  application,  among  other  things,  said :  "Sev- 
eral witnesses  for  the  State  were  present,  but  not  examined 
either  by  the  defendant  or  State.  After  hearing  all  the  evi- 
dence introduced,  the  judge  is  of  opinion  that  the  presumption 
of  the  degree  of  murder  raised  by  the  indictment  is  not  over- 
turned. The  judge  heard  no  evidence  for  the  State,  upon 
whose  evidence  the  indictment  was  found.  Hearing  no  evi- 
dence for  the  State,  the  judge  is  of  opinion  he  could  not 
arrive  to  a  conclusion  that  the  charge  in  the  indictment  is  too 
great." 

The  language  quoted  above  is  somewhat  obscure,  but  tends 
to  the  conclusion  that,  in  the  absence  of  a  full  presentation  of 
all  the  evidence,  including  that  which  the  grand  jury  had  be- 
fore them  in  their  deliberations,  the  judge  did  not  feel  at  lib- 
erty to  weigh  and  fully  consider  the  probative  effect  of  the 
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testimony  he  had  before  him.  We  may  ask,  how  was  the 
criminative  testimony — that  whicli  we  must  suppose  was  the 
basis  of  the  grand  jury's  action — to  be  brought  before  him  ? 
Are  we  to  understand,  as  petitioners  contend,  tliat  it  was  tlie 
opinion  of  the  primary  court  that  the  -duty  rested  on  them 
first  to  produce  the  testimony  which  made  against  them,  and 
then,  by  the  production  of  their  own  defensive  testimony,  to 
show  tliat  the  proof  was  not  evident,  nor  the  presumption 
great,  that  tlie  petitioners  were  guilty  of  murder  in  that  de- 
gree whicli  may  be  punished  capitally?  To  so  hold,  would  be 
to  reverse  the  current  of  judicial  proceedings,  making  it  the 
duty  of  prisoners,  circumstanced  as  these  were,  to  lirst  crimi- 
nate themselves,  as  a  condition  upon  which  they  will  be  al- 
lowed to  disprove  their  guilt  of  the  crime  in  its  highest  form. 
We  can  not  think  this  was  the  intention  of  the  legislature. 

In  proceedings  to  obtain  bail,  it  is  well  settled  that  the  pro- 
duction of  an  indictment  found  by  a  grand  jury  makes  a 
jprima  facie  case  of  guilt  in  the  highest  degree  of  which  the 
defendant  could  be  convicted  under  the  indictment. — Eic  parte 
McGla/wn,  75  Ala.  38;  Ex  parte  Rhear,  77  Ala.  92;  Church 
on  Habeas  0^2)^8,  §  404.  This,  however,  is  but  a  presump- 
tion in  the  absence  of  all  other  proof.  When  exculpatory  evi- 
dence is  produced,  such  testimony  must  be  weighed,  together 
with  the  presumption  raised  by  the  indictment;  and  the  de- 
cision must  be  pronounced  on  the  entire  case  as  thus  presented. 
As  was  said  in  Ex  parte  Bryant^  36  Ala.  270,  "To  justify  a 
court  in  refusing  bail,  whether  before  or  after  indictment 
found,  the  judge  must  be  of  opinion,  upon  the  evidence  pro- 
duced upon  the  hearing  of  the  application,  that  'the  proof  is 
evident,  or  the  presumption  great,'  that  the  defendant  is 
guilty  of  the  offense  in  the  degree  punished  capitally."  We 
hold  that,  when  the  defendants  introduced  their  testimony,  the 
duty  did  not  rest  on  them  to  introduce  the  State's  evidence, 
that  the  court  might,  with  fuller  information,  pronounce  on  its 
sufficiency.  It  was  the  State's  d,uty  to  introduce  its  own  crim- 
inative evidence,  if  it  was  deemed  necessary  to  establish  the 
probability  of  that  supreme  measure  of  guilt,  which  the  law 
declares  may  be  punished  capitally.  If,  when  all  the  testi- 
mony is  weighed,  the  court  can  satisfactorily  affirm  that  "the 
proof  is  evident,  or  the  presumption  great,"  that  the  petition- 
ers are  guilty  of  the  offense  chai'ged  in  that  degree  which  is 
not  bailable,  bail  should  be  denied.  If,  on  the  other  hand,  the 
testimony  is  such  as  to  disprove  the  defendant's  guilt  of  the 
offense  in  the  non-bailable  degree,  or,  if  when  duly  weighed, 
it  is  such  that  a  fair-minded  man  would  entertain  a  reasonable 
doubt  of  guilt  in  such  degree,  then  the  petitioner  is  entitled 
to  bail. 
Vol.  lxxvui. 
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On  the  testimony  found  in  tliis  record,  the  petitioners  were 
entitled  to  bail,  and  the  probate  judge  should  have  so  ordered, 
fixing  the  amount  of  the  bond  in  such  reasonable  sura  as  will 
be  likely  to  insure  the  appearance  of  the  prisoners.  And  this 
right  to  bail  can  not  now  be  denied  them,  by  the  introduction 
of  additional  testimony.  The  prosecution,  having  failed  to  in- 
troduce testimony  on  the  trial,  must  abide  by  its  election. 
The  only  question  open  is  as  to  the  amount  of  bail,  which 
should  be  graduated  somewhat  by  the  pecuniary  ability  of  the 
petitioners.  This  can  be  determined  much  more  advisedly, 
and  with  much  less  expense,  in  the  county  from  which  the 
case  comes,  than  it  can  be  here. 

The  writs  of  certiorari  and  habeas  corpus  will  be  awarded, 
to  bring  the  proceedings  and  the  prisoners  before  this  court, 
unless  the  petitioners,  when  informed  of  this  ruling,  are  con- 
tent to  renew  their  application  before  a  court  or  judge  of  pri- 
mary jurisdiction. 

Certiorari  and  habeas  corpus  nisi  ordered. 


Wall  V.  The  State. 

Indictment  for  Selling  Spirituous  Liquors  without  License. 

1.  Spirituous  lujuors  ;  what  articles  are  included  in  the  term. — Under 
an  indictment  for  selling  vinous  or  spirituous  liquors  without  a  license 
and  contrary  to  law  (Code,  §  4204;  Sess.  Acts  1878-9,  p.  71),  a  convic- 
tion may  be  had  on  proof  of  a  sale  of  bitters — in  this  case,  Busby's 
Bitters,  or  Busby's  Improved  System  Invigorant — or  other  decoction  of 
whiskey  compounded,  in  quantity  sufficient  to  intoxicate,  with  bitter 
herbs,  barks,  and  other  medicinal  ingredients,  which  was  bought  for 
use  as  a  beverage,  was  so  used,  and  produced  intoxication. 

2.  Same;  evidence  as  to  character  of  article  sold. — The  fact  that  the 
bitters,  or  other  decoction  sold,  was  classed  for  the  purposes  of  taxa- 
tion, by  the  Treasury  Department  at  Washington,  as  a  proprietary 
medicinal  preparation,  is  irrelevant,  heai'saj*  merely,  and  has  no  ten- 
dency to  show  that  it  does  not  contain  whiskey  in  sufficient  quantity  to 
produce  intoxication. 

From  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Henry  D.  Clayton. 

W".  D.  Roberts,  for  the  appellant. 

Thos.  N.  IMcClellan,  Attorney-General,  for  the  State. 
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SOMERVILLE,  J. — The  indictment  is  for  selling  vinous  or 
spirituous  liquor,  without  "a  license,  and  contrary  to  law.  The 
evidence  shows  a  sale  by  the  defendant  of  a  certain  kind  of 
intoxicating  hitters,  known  as  ''Busby's  Bitters,"  and  other- 
wise called  "Busby's  Improved  System  Invigorant."  The  de- 
coction was  purchased  to  be  drank  as  a  beverage,  and  when  so 
drank  produced  intoxication.  It  was  shown  to  contain  whis- 
key, or  high  wines,  compounded  with  bitter  herbs,  barks,  and 
other  medicinal  ingredients. 

The  proposition  involved  in  the  charge  requested  by  the  de- 
fendant, and  refused  by  the  court,  in  substance  is,  that  the  sale 
of  these  bitters  is  no  violation  of  the  law  prohibiting  the  sale 
of  ''vinous  or  spirituous  liquors  of  any  kind,"  as  denounced 
under  certain  conditions  by  section  4204  of  the  Code. — Code, 
1876,  §  4204,  as  amended  by  act  of  December  3,  1878— Acts 
1878-79,  p.  71.  Or,  in  other  words,  that  bitters,  containing 
whiskey  in  sufficient  quantities  to  intoxicate,  will  not  fall  with- 
in the  generic  words  of  the  statute,  without  being  specially 
denominated. 

This  charge  was,  in  our  opinion,  properly  refused.  The 
courts  will  take  notice  of  tiie  fact  that  whiskey  is  a  spirituous 
liquor,  because  this  is  within  the  common  knowledge  and  ex- 
perience of  all  men.  Courts  are  not  supposed  to  be  ignorant 
of  what  everybody  else  is  presumed  to  know.  And  what  is 
thus  known,  juries  are  permitted  to  find,  without  specific 
proof  being  adduced  in  its  support. —  Watson  v.  The  State^ 
55  Ala.  158  ;  2  Whart.  Cr.  Law  (9th  ed.),  §  1505  ;  City  Coun- 
cil V.  Wright,  72.  Ala.  411.  It  was  unnecessary  for  the  statute 
to  denounce  the  sale  of  intoxicating  bitters  eo  nomine^  as  is 
often  done  from  mere  abundant  caution  in  many  local  prohib- 
itory laws.  The  term  "spirituous  liquor"  is  broad  enough  to 
embrace  any  beverage  or  decoction  which  contains  whiskey, 
even  though  it  be  adulterated  with  water,  or  other  fluid,  if  this 
is  not  done  to  an  extent  which  impairs  its  stimulative  and  in- 
toxicatin'g  quality.  If  spirituous  or  vinous  liquor  be  present 
as  a  predominant  element,  the  fact  is  immaterial  that  the  bit- 
ters or  other  beverage  may  be  qualified  by  other  ingredients 
disguising  it  as  a  tonic  or  medicine.  Any  other  principle 
would  open  wide  the  gate  for  perpetrating  the  most  transpa- 
rent frauds  upon  both  the  ciiminal  and  revenue  laws  of  the 
State. — Ryall  v.  The  State,  ante,  p.  410.  There  may  be  cases, 
perhaps,  where  the  bona  fide  use  of  a  moderate  quantity  of 
spirituous  liquor  in  a  medicinal  tonic,  would  not,  alone,  bring 
a  beverage  within  the  statute.' — Carson  v.  The  State,  69  Ala. 
235;  2  Whar.  Cr.  Law  (9th  ed.),  §  1506  J.  But  this  is  ordi- 
narily a  question  of  fact  for  the  jury,  and  the  charge  requested 
Vol.  lxxviii. 
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by  the  defendant  fails  to  raise  this  phase  of  the  question, 
2  Whar.  Cr.  Law  (9th  ed.),  §  1506  ei  seq. 

The  evidence  offered  by  the  defendant,  that  the  bitters  sold 
were  classed  by  the  Treasury  Department  at  Washington,  for 
the  purpose  of  taxation  under  the  United  States  Revenue  Law, 
as  a  proprietary  medicinal  preparation,  was  irrelevant.  It  was 
mere  hearsay,  and  had  no  tendency  to  rebut  the  fact  that  the 
beverage  contained  spirituous  liquor  in  sufficient  quantities 
to  produce  intoxication. — Carson  v.  The  State^  supra.  There 
was  no  error  in  its  exclusion. 

The  rulings  of  the  court  are  free  from  error,  and  the  judg- 
ment is  affirmed. 


Ex  parte  Mayor  <&  Aldermen  of  Flor- 
ence, in  re  Jones. 

Petition  for  Certiorari.^  in  ^natter  of  Discharge  on 
Haheas  Corpus. 

1.  Municipal  corporation;  construction  of  powers  under  charier. — The 
cliarter  of  a  municipal  corporation  is  strictly  construed,  though  not  so 
strictly  as  to  thwart  the  legislative  intent,  fairly  and  reasonably  appear-^ 
ing;  only  such  powers  as  are  clearly  granted,  necessarily  implied,  or 
incidental  to  the  purposes  and  objects  of  the  corporation,  will  be  re- 
garded as  conferred  ;  and  a  reasonable  doubt  as  to  the  grant  of  a  par- 
ticular power,  especially  if  it  is  in  abridgment  of  natural  or  comm(;n 
right,  will  be  resolved  against  the  corporation. 

2.  Same;  power  to  prohibit  sale  of  spirituous  liquors. — A  grant  of 
power  in  a  municipal  charter,  as  in  the  charter  of  the  town  of  Florence 
(Sess.  Acts  1878-9,  p.  413),  "to  license  and  regulate  retailing  spir- 
ituous, vinous,  or  malt  liquors,  within  the  corporate  limits,  and  provide 
for  annulling  and  revoking  such  license,  on  good  cause  being  shown ;  to 
close  up  retail  establishments,  for  such  time  as  they  may  deem  neces- 
sary ;  to  prevent  the  selling  of  spirituous,  vinous  or  malt  liquors,  within 
the  corporate  limits,  whenever  they  may  deem  it  expedient," — confers 
the  power  to  prohibit  absolutely  the  sale  of  such  liquors  within  the 
corporate  limits. 

3.  Municipal  ordinance,  partly  invalid. — When  a  municipal  ordinance 
is  entire,  each  part  being  essential  and  connected  with  the  rest,  the  in- 
validity of  one  part  renders  the  whole  invalid ;  but,  where  it  consists 
of  several  distinct  and  independent  parts,  as  when  it  prohibits  disjunc- 
tively two  or  more  acts,  the  invalidity  of  one  part  does  not  affect  the 
validity  of  the  others. 

From  the  Circuit  Court  of  Lawrence. 
Tried  before  the  Hon.  H.  C.  Speake. 

This  was  an  application  by  petition,  in  the  name  of  the 
mayor  and  aldermen  of  the  town  of  Florence,  for  a  writ  of 
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certiorari  to  bring  before  this  court  for  review  certain  proceed- 
ings had  before  the  Hon.  H.  C.  Speake,  in  vacation,  on  the 
petition  of  David  Jones  for  a  discharge  from  custody  on  habeas 
corpus.  Said  Jones  was  in  the  custody  of  the  marshal  of  said 
town  of  Florence,  charged  with  the  violation  of  a  municipal 
ordinance  which  prohibited,  under  a  penalty,  the  sale  or  other 
disposition  of  spirituous  liquors  within  the  corporate  limits  of 
said  town ;  and  he  had  been  duly  tried  and  convicted,  in  the 
mayor's  court,  of  that  offense.  He  claimed  his  discharge  from 
custody,  on  the  ground  that  the  ordinance  was  illegal  and  in- 
valid ;  and  the  circuit  judge,  so  holding  on  the  hearing,  dis- 
charged him.  A  copy  of  the  proceedings  had  before  the 
circuit  judge  was  made  an  exhibit  to  the  petition  filed  in  this 
court. 

Simpson  &  Jones,  for  the  petitioners. 

E,.  C.  Brickell,  and  Emmeit  O'Neal,  contra. 

CLOPTON,  J. — The  mayor  and  aldermen  of  the  town  of 
Florence  adopted  an  ordinance,  declaring  "  that,  on  and  after 
the  first  day  of  January,  1886,  it  shall  be  unlawful  for  any 
person  to  sell,  or  for  any  consideration  to  otherwise  dispose  of, 
spirituous,  vinous,  or  malt  liquors,  within  the  corporate  limits 
of  the  town  of  Florence;"  and  prescribing  the  penalties  for  its 
violation.  The  material  question  presented  by  the  record  is 
the  authority  of  the  municipal  government  to  enact  this  ordi- 
nance. 

Since  the  decision  in  Dorman  v.  The  State,  34  Ala.  216, — 
which  has  been  subsequently  cited  with  approval,  and  the 
principle  thereby  established  applied  to  other  police  powers, — 
the  power  of  the  legislature  to  prohibit  the  sale  of  intoxicating 
liquors  within  a  designated  territorial  area,  has  been  regarded 
as  settled  beyond  the  pale  of  doubt  or  controversy.  It  is 
equally  clear,  that  the  General  Assembly  may  confer  on  public 
corporations  the  power  to  prohibit  the  sale  of  spirituous, 
vinous,  or  malt  liquors  within  the  corporate  limits. — Harris  v. 
Intendant  &  Council  of  Livingston.,  2S  Ala,  577. 

The  general  and  established  canons  of  construction,  in  re- 
spect to  such  grants,  are  not  controverted.  Municipal  corpora- 
tions have  no  inherent  legislative  power.  They  are  political 
institutions,  constituting  parts  of  the  domestic  and  internal 
government  of  the  State,  having  public  purposes  and  objects, 
but  local  in  their  nature  and  extent.  Power  not  conferred  re- 
sides.in  the  legislative  or  some  other  department  of  the  govern- 
ment. Exercising  a  part  of  the  sovereign  power  of  the  State 
by  delegation,  such  corporations  must  be  able  to  show,  by  their 
Vol.  lxxviii. 
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charter,  or  by  the  general  law,  authority  for  the  acts  wliich 
thej  undertake  to  perform.  The  rule  of  strict  construction 
applies;  and  onlj-  such  powers  as  are  clearly  comprehended  in 
the  grant,  or  necessarily  implied,  or  incidental  to  the  purposes 
and  objects  of  the  corporation,  will  be  regarded  as  conferred. 
But  the  application  of  the  rule  must  not  be  so  stringent  as  to 
thwart  the  legislative  intent,  fairly  and  reasonably  appearing. 
A  reasonable  doubt  will  be  resolved  against  the  grant.  Tiie 
rule  is  clearly  and  comprehensively  stated  in  1  Dillon  Mun. 
Corp.  ^91,  note,  as  follows:  "If,  upon  the  whole,  there  be  fair, 
reasonable,  and  substantial  doubt  whether  the  legislature  in- 
tended to  confer  the  authority  in  question,  particularly  if  it 
relates  to  a  matter  extra-municipal,  or  unusual  in  its  nature, 
and  the  exercise  of  which  will  be  attended  with  taxes,  tolls, 
assessments,  or  burdens  upon  the  inliabitants,  or  oppress  them, 
or  abridge  natural  or  common  rights,  or  divest  them  of  their 
property,  the  doubt  should  be  resolved  in  favor  of  the  citizen, 
and  against  the  corporation."  Whatever  may  be  the  difference 
of  opinion  as  to  the  moral  character  of  the  traffic  in  intoxica- 
ting liquors, — a  question  which  we  are  not  authorized  to  take 
into  consideration  in  this  controversy, — such  traffic  has  been 
legalized,  and  regarded  as  a  lawful  occupation  by  past  legisla- 
tion ;  and  such  liquors  are  considered  property,  tjie  subject  of 
ownership,  and  entitled  to  protection,  though,  like  other  prop- 
erty, held  subject  to  the  condition,  "  that  it  shall  not  be  so  used 
as  to  injure  the  equal  rights  of  others,  or  the  interests  of  the 
community."  As  the  ordinance  in  question  abridges  a  natural 
right,  we  propose  to  determine  its  validity  under  the  rules  re- 
ferred to. 

The  charter  confers  on  the  municipal  authorities  of  Florence 
power  "  to  license  and  regulate  retailing  spirituous,  vinous,  or 
malt  liquors,  within  the  corporate  limits,  and  provide  for  an- 
nulling and  revoking  such  license,  on  good  cause  being  shown  ; 
to  close  up  retail  establishments,  for  such  time  as  they  may 
deem  necessary ;  to  prevent  the  selling  of  spirituous,  vinous, 
or  malt  liquors,  within  the  corporate  limits,  whenever  they  may 
deem  it  expedient." — Acts  1878-79,  p.  413.  It  is  contended, 
that  these  powers,  relating  to  the  same  subject-matter,  are  con- 
ferred by  the  same  clause,  and  should  be  construed  in  connec- 
tion with  each  other,  under  the  application  of  the  maxim, 
noscitur  a  sociis,  and  of  the  rule,  that  when  general  words 
follow  words  of  a  special  and  particular  meaning,  they  are  con- 
strued as  applicable  to  things  or  persons  or  cases  of  like  kind 
as  are  designated  by  the  particular  words,  no  different  legisla- 
tive intent  being  clearly  manifested  ;  and  that  when  so  con- 
strued, the  power  granted  is,  not  to  prevent  the  selling  of  spir- 
ituous, vinousj  or  malt  liquors  permanently  and  unqualifiedly, 
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but  only  a  power,  like  that  of  closing  retail  establishments,  to 
prevent  tempot'arily,  in  such  emergencies  as  the  corporate  au- 
thorities may  deem  expedient. 

The  power  in  question  is  conferred  by  section  16  of  the 
charter,  in  connection  with  many  other  enumerated  powers, 
which,  taken  together,  were  designed,  and  deemed  in  legislative 
contemplation  sufficient,  to  meet  all  the  requirements  of  gov- 
ernmental administration,  and  to  ensure  the  safety,  peace,  good 
order,  health,  and  weal  of  the  community.  The  several  grants 
are  distinct,  and  the  different  powers  are  enumerated,  and 
separated  from  each  other  by  distinct  clauses  and  marks. 
Though  different  powers  may  relate  to  the  same  subject-matter, 
such  as  selling  liquors,  the  rule  invoked  is  not  applicable,  where 
a  higher  and  more  general  power  follows  the  grant  of  powers 
less  in  degree,  each  having  a  particular  and  a  special  meaning. 
The  words  prevent,  license  and  regulate,  annul  and  revoke,  and 
dose  up,  have  each  a  particular  and  delinite  meaning.  By  the 
classification  and  description  of  the  different  powers,  a  case  is 
not  created  for  the  operation  of  the  rule  of  ejusdem,  generis. 

If  the  application  of  the  maxim  noscitur  a  sociis  manifests 
any  particular  intention,  it  tends  to  show,  by  the  relation  and 
association,  that  a  higher,  more  effective,  and  different  power 
was  intended,  to  be  conferred  by  the  grant  to  prevent  the  selling 
whenever  deemed  expedient,  than  the  preceding  powers. 
While  it  is  true,  that  the  different  parts  of  a  statute,  relating 
to  the  same  subject-matter,  often  reflect  light  upon  each  other, 
and  therefore  should  be  construed  together,  that  construction 
should  be  adopted  which  will  avoid  contradiction,  inconsistency, 
or  snperfluousness,  and,  at  the  same  time,  leave  a  field  of  oper- 
ation for  each  sentence  or  clause,  and  give  some  effect  to  each 
substantive  word.  In  making  the  comparison,  both  the  differ- 
ences and  the  correspondences  mnst  be  rioted.  The  powers, 
preceding  the  power  involved  in  this  controversy,  only  relate 
to  retailing  and  retail  establishments;  and  are  made  specific, 
because  such  mode  of  selling  is  regarded  as  the  fruitful  source 
of  the  evils  which  result  from  such  traffic,  affording  constant 
temptation  and  opportunity  for  indulgence.  To  secure  the 
proper  management  of  such  establishments,  and  to  escape,  as 
far  as  practicable,  the  resulting  evils,  power  is  given  to  annul 
and  revoke  the  license  for  cause,  and  to  close  up  the  licensed 
establishments  for  such  time  as  some  special  occasion  may 
make  necessary, — not  power  to  prohibit  permanently,  but  to. 
restrain  for  the  time  being.  We  must  presume  that  the  legis- 
lature were  advised  of  the  judicial  interpretation,  that  while 
the  power  to  grant  licenses  implies  the  right  to  abstain  from  its 
exercise,  it  does  not  imply  or  include  the  power  to  prohibit. 
Mk  parte  Burnett,  50  Ala.  461.     But  there  was  another  Tecog- 

VoL.  LXXVIII. 
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nized  mode  of  selling — by  wholesale — to  which  none  of  these 
powers  extended,  the  consequences  of  which  were  supposed  to 
be  less  injurious,  than  those  of  open  retailing.  To  prevent 
the  mischief  that  might  be  supposed  to  result  from  selling, 
both  by  retail  and  wholesale,  power  isgra.ited  to  prevent  selling 
in  any  quantity,  and  in  any  way,  whenever  deemed  expedient. 
The  difference  is,  the  exercise  of  the  special  powers  relating  to 
retailing  is  temporary  in  character,  while  the  power  to  prevent 
may  be  permanent,  subject  to  repeal  or  rescission,  and  to  re- 
sumption by  the  authorities  of  the  right  to  license. 

The  presumption  is,  that  thf^  legislature  employed  words  ap- 
propriate and  adequate  to  express  their  intention.  "Where 
a  law  is  plain  and  unambiguous,  whether  it  be  expressed  in 
general  or  limited  terms,  the  legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and^  consequently,  no 
room  is  left  for  construction.  Possible,  or  even  probable 
meanings,  when  one  is  plainly  declared  in  the  instrument  it- 
self, the  courts  are  not  at  liberty  to  search  for  elsewhere." 
Cooley's  Con.  Lim.  68.  In  relation  to  spirituous,  vinous  and 
malt  liquors,  three  several  powers  are  granted,  each  consti- 
tuting a  separate  clause :  to  license  and  regulate  retailing,  and 
to  provide  for  annulling  and  revoking  such  license  on  good 
cause  being  shown ;  to  close  up  retail  establishments  for  such 
time  as  the  corporate  authorities  may  deem  necessary ;  and  to 
prevent  the  selling  whenever  they  deem  it  expedient.  Whether 
to  license  and  permit  retailing,  subject  to  regulations,  or  to 
prevent  the  selling  entirely,  was  wisely  left  to  the  discretion 
and  judgment  of  the  municipal  authorities,  who  are  acquainted 
with  the  sentiment  of  the  people,  and  local  interests.  The 
purpose  was  to  confer  powers  which  would  be  sufficient  to  an- 
swer the  requirements,  not  only  of  the  existing  condition,  but 
also  of  the  varying  conditions  that  might  occur  in  the  history 
of  the  corporation.  They  are  successive  and  independent 
grants  of  distinct  powers,  not  included  in  the  same  class,  or 
clause ;  but  distinguished  from  each  other  as  plainly  as  the 
grants  of  other  like  police  powers,  except  as  collocated,  and  as 
they  relate  to  the  selling  of  spirituous,  vinous,  or  malt  liquors. 
Each  clause  should  be  construed  as  if  preceded  by  the  words 
with  which  the  section  opens, — "The  said  mayor  and  aldermen 
shall  have  authority." 

If  the  construction  urged  by  counsel  be  correct,  that  "the 
power,  like  that  of  closing  retail  establishments,  is  only  a 
power  to  prevent  all  sales  temporarily,  in  such  emergencies  as 
the  corporate  authorities  may  deem  a  sale,  whether  by  retail 
or  otherwise,  violative  of  the  public  good,"  the  legislature  has 
committed,  as  to  retailers,  the  superfluous  act  of  reiterating 
and  re-conferring  in  general  terms  the  same  power  previously 
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granted  in  limited  terms.  In  this  respect,  both  powers  would 
occnpy  the  same,  and  no  other,  field  of  operation.  The  ex- 
press and  particular  provision  for  preventing  retail  establish- 
ments from  being  open  and  accessible  on  unexpected  and  un- 
forseen  emergencies,  or  other  occasions  rendering  their  closing 
necessary,  implies  a  temporary  restraint,  extended  only  to  re- 
tailing. When  temporary  prevention  was  intended,  apt  and 
qualifying  words,  expressing  the  intention,  were  employed. 
The  omission  of  any  such  qualifying  words  in  the  grant  of  the 
power  to  prevent,  clearly  indicates  that  other,  different,  and  ad- 
ditional power  was  intended.  For  this  purpose,  in  the  charter 
of  Florence,  a  word  stronger  than  restrain  is  used,  without  be- 
ing coupled  with  the  authority  to  license  and  regulate,  to  annul 
and  revoke,  or  to  close  up  retail  establishments.  Words  are 
employed,  well  understood  in  their  usual  and  ordinary  signifi- 
cation,— plain,  unambiguous,  and  fit  to  express  the  intention 
to  prevent  permanently  and  absolutely. 

This  construction  does  not  operate,  as  contended,  to  annihi- 
late the  preceding  grants.  It  will  not  be  denied,  that  different 
and  distinct  powers,  relating  to  the  same  subject-matter,  may 
be  conferred,  the  exercise  of  all  which  at  the  same  time  is 
incompatible;  and  that  they  may  be  exercised  in  the  alterna- 
tive, either  the  one  or- the  other.  The  other  powers  maybe 
in  abeyance,  but  the  grants  continue  in  force,  with  the  right  to 
exercise  them,  whenever  the  corporate  authorities  may  deem 
such  course  politic.  The  expression,  "whenever  they  deem  it 
expedient,"  relates  to  the  time  when  the  power  may  be  exer- 
cised, and  does  not  limit  the  period  of  the  continuance  of  the 
prevention.  Its  operation  is  to  exclude  a  conclusion,  by  mak- 
ing every  license  issued  subject  to  the  exercise  of  the  power 
to  prevent  selling,  and  to  confer  the  right,  notwithstanding 
licenses  may  have  been  issued,  which  have  not  expired,  and 
thus  practically  to  annul  such  licenses  without  the  necessity  of 
cause  being  shown ;  which  is  necessary  when  the  power  to 
license  is  exercised,  and  the  corporate  authorities  abstain  from 
exercising  the  power  to  prevent.  "On  good  cause  being 
shown,"  is  a  limitation  upon  the  power  to  annul  and  revoke  a 
particular  and  individual  license,  other  licenses  not  being  af- 
fected ;  but  is  excluded  as  a  limitation  upon  the  general  power 
to  prevent  selling,  the  exercise  of  which  affects  all  licenses  is- 
sued. In  respect  to  express  grants  of  other  police  powers, 
sometimes  the  word  "prohibit"  is  used ;  and  it  is  insisted  that 
this  indicates  a  change  of  legislative  intent.  The  two  words 
appear  to  be  used  indiscriminately,  and  as  synonyms,  appa- 
rently to  avoid  too  frequent  repetition.  The  rule  is,  that  if 
there  be  a  material  alteration  in  the  words  or  piirases  used,  a 
different  intent  may  be  inferred.  The  difference  between 
Vol.  Lxxviii. 
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prevent  Andi prohibit  is  not  sufficiently  material.  If  any  differ- 
ence, j^^reyen^  is  the  stronger  word,  conveying  the  idea  of  pro- 
hibition, and  the  use  of  the  means  necessary  to  give  it  effect. 
An  examination  and  comjjarison  of  the  different  grants,  and  a 
consideration  of  the  purposes  and  objects,  do  not  create  a  fair 
and  reasonable  doubt  of  the  legislative  intent  to  grant  the 
power  to  permanent]}'  and  absolutely  prevent  selling  spirit- 
uous, vinons,  and  malt  liquors  within  the  corporate  limits. 

The  argument  is  made,  that  conceding  the  authority  to  pre- 
vent permanently,  and  unqualifiedly,  the  selling  of  the  speci- 
fied liquors,  the  ordinance  is  in  excess  of  the  authority,  in  that 
it  makes  unlawful  a  disposition  for  any  consideration  otherwise 
than  selling,  and  is  therefore  invalid  in  toto.  The  rule  is, 
where* an  ordinance  is  entire,  each  part  being  essential  and  con- 
nected with  the  rest,  if  one  part  is  void,  the  whole  is  void  ; 
but,  if  it  consists  of  several  distinct  and  independent  parts, 
though  one  of  them  may  be  void,  the  rest  are  valid.  The  part 
of  the  ordinance  relating  to  selling  is  distinct  and  severable 
from  the  other  part,  and  may  be  carried  into  effect.  The  ac- 
cused was  convicted  of  the  offense  of  selling;  and  it  is  un- 
necessary to  inquire  into  the  validity  of  the  part  of  the  ordi- 
nance claimed  to  be  in  excess  of  the  authority.- — Shelton  v. 
Mayor  of  Mobile^  30  Ala.  540 ;  Arinesbui'y  v.  Insurance  Co., 
6  Gray,  596;  Corn.  v.  Dow,  10  Met.  382;  1  Dillon's  Mun. 
Corp.  §  421,  note. 

The  certiorari  will  be  awarded,  unless,  on  being  informed  of 
this  opinion,  the  circuit  jndge  shall  vacate  and  annul  the  judg- 
ment and  proceedings  on  the  writ  of  habeas  corpus. 


Owen  V.  The  State. 

Indictmsn  t  for  Burglary . 

1.  Adinissibility  of  confessions. — Before  confessions  can  go  to  the 
jury  as  evidence  in  a  criminal  case,  it  must  be  shown  to  the  satisfaction 
of  the  court  that  they  were  made  vohintarily.  Any  words  spoken  in  the 
hearing  of  the  defendant  while  in  custody,  which  might  generate  hope 
or  fear  on  his  part,  are  sufficient  to  exclude  his  confessions  thereby  in- 
duced ;  and  when  a  confession  has  been  thus  improperly  obtained,  any 
subsequent  repetition  of  it  must  also  be  excluded,  unless  it  is  affirma- 
tively show  n  that  the  effect  of  the  improper  influence  had  been  entirely 
removed.  Under  these  rules,  as  applied  to  the  facts  shownin  this  case, 
the  defendant's  confessions  ought  not  to  have  been  admitted. 

2.  Husband  and  wife,  as  witnesses  against  each  other. — On  principles 
of  public  policy,  all  communications  between  husband  and  wife  which 
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do  not  on  their  face  appear  to  be  public,  or  intended  to  be  so,  are 
shielded  from  public  scrutiny  as  evidence,  and  neither  can  testify  as  to 
such  communications  when  the  interests  of  the  other  are  involved  ;  and 
in  criminal  cases,  the  suV)sequent  dissolution  of  the  marriage  relation, 
by  decree  of  divorce,  does  not  affect  the  principle,  nor  remove  the 
incompetency. 

From  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  indictment  in  this  case  charged  that  the  defendant,  Ab- 
ner  Owen,  "with  intent  to  steal,  broke  into  and  entered  a 
store-house,  the  property  of  Reason  Foung,  in  which  goods, 
wares  and  merchandise  were  at  the  time  kept,  for  use,  deposit, 
or  sale."  On  the  trial,  as  the  bill  of  exceptions  shows,  issue  be- 
ing joined  on  the  plea  of  not  guilty.  Reason  Young,  the 
owner  of  the  house  broken  into,  testified  to  the  condition  in 
which  he  found  his  store  at  daylight  in  the  morning  after  the 
burglary ;  also,  that  goods  had  been  stolen  from  the  store,  and 
about  $260  in  money  taken  from  his  safe.  The  burglary  was 
committed  in  October,  1883,  and  the  defendant  was  arrested, 
charged  with  the  offense,  in  October,  1884,  on  the  premises  of, 
Mr.  Ben  Owen,  where  he  lived.  The  arrest  was  made  by  said 
Reason  Young,  Ben  Owen,  and  one  Henry  Jones,  by  whom  he 
was  tied,  and  delivered  into  the  custody  of  J.  W.  Robertson 
as  special  constable.  Said  Robertson  was  examined  as  a  wit- 
ness for  the  prosecution,  and  testified  to  confessions  made  to 
him  by  the  defendant  while  on  the  road  to  the  jail,  in  sub- 
stance as  follows  :  "He  said  he  was  thinking  about  what  trouble 
the  boys  had  got  into  in  breaking  into  Mr.  Young's  store ;  that 
he,  Tom  Owen,  Jack  Armor,  and  Bill  Warren  were  into  it, 
and  were  led  by  a  white  man  named  John  Howard,  or  Jim 
Reid ;  that  they  broke  into  the  store  with  a  hammer  and 
sledge,  and  got  into  the  safe  in  the  store,  and  took  the  safe  off, 
and  burst  it  open,  and  took  out  $260  in  money."  The  witness 
stated,  "that  he  offered  no  inducements,  and  made  no  threats 
to  get  defendant  to  make  said  statements,  but  that  he  made 
them  voluntarily,  freely,  and  of  his  own  accord ;"  but  he 
further  stated,  on  cross  examination,  "that  while  the  defendant 
was  under  guard,  when  witness  entered  the  room,  Joe  Young 
(the  son  of  Reason  Young)  and  Henry  Jones  stated,  in  the 
presence  of  the  defendant,  that  it  would  go  lighter  with  him, 
if  he  would  confess  and  tell  all  about  it;  that  said  Joe  Young 
further  stated  to  witness,  in  the  presence  and  hearing  of  the 
defendant,  that  Reason  Young  and  Ben  Owen  had  told  him  to 
tell  defendant,  that  if  he  would  confess  and  tell  on  all  the 
others  who  were  engaged  in  it,  his  father  would  turn  him 
loose,  and  would  make  a  State's  witness  of  him ;  and  witness 
then  told  defendant,  that   said   Young   and  Owen  would  do 
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what  they  promised ;  but  he  denied  his  guilt,  and  said  he 
knew  nothing  al)out  it."  Other  witnesses  also  testified  to 
these  promises,  or  statements,  made  by  said  Young  and  Owen. 
Other  confessions  were  made  by  the  defendant,  some  eight  or 
ten  days  later,  to  the  jailer  and  also  to  Mr.  Joe  Young,  while 
he  was  in  jail ;  but  the  jailer  testified,  that  the  statements 
made  to  him,  at  different  times,  by  the  defendant,  were  con- 
tradictory, he  sometimes  denying  his  guilt  altogether.  On  the 
evidence  adduced  relating  to  the  confessions,  the  defendant 
moved  the  court  to  exclude  them  as  evidence ;  and  he  duly 
excepted  to  the  overruMng  of  his  objections  and  motion." 

The  State  afterwards  introduced  Celia  Owen  as  a  witness, 
who  was  the  wife  of  the  defendant  at  the  time  of  the  burglary, 
but  had  been  divorced  from  him  by  a  decree  of  the  Chancery 
Court  rendered  on  the  3d  April,  1884.  The  defendant  ob- 
jected to  her  competency  as  a  witness,  and  excepted  to  the 
overruling  of  his  objection.  The  witness  testified,  that  the 
defendant  was  out  very  late  the  night  of  the  burglary,  but 
brought  nothing  with  him  on  his  return  ;  that  she  afterwards 
saw  him  with  |i50  or  $60  in  money,  and  counted  it  for  him; 
that  he  went  to  Leighton  about  Christmas,  and  bought  clothes 
for  himself,  a  mattress,  bed-clothes,  &c. ;  and  that  all  this  oc- 
curred while  they  were  living  together  as  man  and  wife,  and 
before  the  decree  of  divorce  was  rendered.  The  defendant 
objected  to  each  part  of  this  evidence,  and  excepted  to  the 
overruling  of  his  objections. 

W.  P.  Chitwood,  and  Jas.  Jackson,  for  the  appellant. 
(1.)  The  confessions  of  the  defendant  ought  not  to  have  been 
admitted  as  evidence  against  him. — Seaborn  v.  The  State,  20 
Ala.  15  ;  Brister  v.  The  State,  26  Ala.  107 ;  Franklin  v.  The 
State,  28  Ala.  9;  Sampson  v.  The  State,  54  Ala.  213;  Bonner 
V.  The  State,  55  Ala.  242;  32  Ala.  560;  36  Ala.  211 ;  39  Ala. 
359;  11  Ala.  57;  1  Greenl.  Ev.  §  219.  (2.)  Celia  Owen  was 
not  competent  to  testify  as  a  witness  against  the  defendant. 
Woods  V.  The  State,  76  Ala.  35 ;  3  Greenl.  Ev.  §§  335-37. 

Thos.  N.  McClellan,  Attorney-General,  and  Thos.  M. 
Peters,  contra,  cited  Archb.  Cr.  PI.  109  ;  1  Phil.  Ev.  401,  408  ; 
1  Greenl.  Ev.  §§  219,  220 ;  Aaron  v.  The  State,  37  Ala.  106 ; 
Caroline  v.  The  State,  23  Ala.  28 ;  King  v.  The  State,  40  Ala. 
314;  Clarissa  v.  The  State,  11  Ala.  57;  Wyatt  v.  The  State, 
25  Ala.  9 ;  Joe  v.  The  State,  38  Ala.  422 ;  Mose  v.  The  State, 
36  Ala.  211 ;  Aikin  v.  The  State,  35  Ala.  339 ;  Boh  v.  The 
State,  32  Ala.  560. 
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STONE,  C.  J. — The  rule  is  clearly  settled  in  Alabama,  as 
elsewhere,  tliat  confessions  can  not  be  given  in  evidence  against 
a  person  charged  with  crime,  until  they  are  tirst  shown  to  the 
satisfaction  of  the  court  to  have  been  voluntarily  made.  Any, 
the  slightest  menace,  or  threat,  or  any  hope  engendered  or  en- 
couraged that  the  prisoner's  case  will  be  lightened,  meliorated, 
or  more  favorably  dealt  with,  if  he  will  confess — either  of  these 
is  enough  to  exclude  the  confession  thereby  superinduced. 
Any  words  spoken  in  the  hearing  of  the  prisoner,  which  may, 
in  thei^r  nature,  generate  such  fear  or  hope,  render  it  not  only 
proper  but  necessary  that  confessions  made  within  a  reasonable 
time  afterwards  shall  be  excluded,  unless  it  is  shown  by  clear 
and  full  proof  that  the  confession  was  voluntarily  made,  after 
all  trace  of  hope  or  fear  had  been  fully  withdrawn,  or  explained 
away,  and  the  mind  of  the  prisoner  made  as  free  from  bias  and 
intimidation  as  if  no  attempt  had  ever  been  made  to  obtain 
such  confessions.  And  when  a  confession  has  been  once  ob- 
tained after  appliances  of  hope  or  fear,  any  subsequent  con- 
fession must  alike  be  excluded,  until  the  prisoner's  mind  is 
fully  and  clearly  disabused  in  the  manner  suggested  above,  and 
until  it  is  fairly  explained  to  him  that  the  confession  previously 
made  can  not  harm  him,  nor  be  given  in  evidence  against  him. 
Less  than  an  entire  obliteration  of  all  ground  of  hope  or  fear 
previously  engendered  will  not  meet  the  severe  requirements 
of  the  law ;  and  trial  judges  could  not  well  be  too  strict  in  the 
enforcement  of  this  rule.  We  need  not  elaborate  this  doctrine. 
It  has  been  so  fully  declared,  that  further  comment  is  unneces- 
sary.— Porter  v.  The  State,  55  Ala.  95 ;  Brister  v.  The  State, 
26  Ala.  107 ;  2  Lead.  Or.  Gas.  113 ;  Redd  v.  The  State,  69  Ala. 
255;  Kelly  v.  The  StaU,  72  Ala.  244;  1  Greenl.  Ev.  §  214. 
Under  these  rules,  all  the  confessions  of  the  prisoner  proved 
against  him  were  improperly  admitted. 

Between  the  time  of  the  alleged  commission  of  the  ofiense 
and  the  trial  in  the  Circuit  Court,  the  prisoner  and  his  wife. 
Celia  Owen,  were  divorced,  the  one  from  the  other.  She  was 
offered  as  a  witness  against  defendant ;  her  competency  was 
objected  to,  the  objpftions  overruled,  and  she  was  allowed  to 
testify.  Her  testimony  did  not  disclose  any  conversations  she 
had  had  with  the  prisoner,  nor  any  declarations  made  by  him. 
It  related  to  conduct  of  the  prisoner  on  the  night  of  the  alleged 
burglary,  and  afterwards — all  during  the  time  they  were  living 
together  as  husband  and  wife.  Some  of  her  statements  relate 
to  conduct  of  his,  which  would  not  likely  have  come  to  her 
knowledge  in  its  details,  if  they  had  not  been  husband  and 
wife.  As  to  other  portions  of  her  statements,  they  came  to 
her  knowledge  merely  by  the  circumstance  of  her  presence, 
and  do  not  appear  to  have  resulted  from  the  relation  she  sus- 
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tained  to  him,  farther  than  that  relation  caused  or  contributed 
to  her  presence  at  tlie  time  and  place  of  their  occurrence. 

There  is  a  well  detined  rule  of  law,  that  any  transaction  or 
communication  between  husband  and  wife,  which  does  not  on 
its  face  appear  to  have  been  intended  to  be  public,  or  to  become 
80,  is  shielded  by  the  sacredness  of  the  relation  from  the  public 
eye;  and  neither  is  a  competent  witness  to  testify  as  to  such 
transaction  or  communication,  when  the  ititerests  of  the  other 
are  involved.  Tliis  rule  rests  on  the  ground  of  public  policy, 
and  stands  unchanged,  even  after  the  marriage  relation  is  dis- 
solved by  the  death  of  one  of  the  parties,  or  by  judicial  sen- 
tence. When,  however,  the  conduct  or  transaction  is  in  no 
sense  traceable  to  their  relation  of  husband  and  wife  and  the 
confidence  it  inspires,  but  in  its  nature  is  as  likely  to  have  oc-, 
curred  before  the  public  as  in  private,  there  are  authorities 
which  hold  that,  after  the  marriage  is  dissolved,  the  parties,  or 
survivor,  as  the  case  may  be,  are  competent,  in  civil  cases,  to 
testify  for  and  against  each  other. — Beveridge  v.  Minter^  1 
Car.  &  P.  364;  s.  c,  11  Eng.  C.  L.  421;  Edged  v.  Bennett, 
7  Yt.  534;  Wottrich  v.  Freeman.  71  N.  Y.  601;  Cojfin  v. 
Jones,  13  Pick.  441 ;  Patton  v.  Wilson ,  2  Lea  (Tenn.),  101, 
112;  Stanford  v.  Murphy,  63  Ga.  410;  Bi^own  v.  Wood 
(on  statute),  121  Mass.  137;  Weste7'm,an  v.  Westerman  (on 
statute),  25  O.  St.  500.  See,  also,  Aveson  v.  Ld.  Kinnmd, 
6  East,  132;  Kaynes  v.  Bennett,  114  Mass.  434. 

The  following  cases  are  variant  from  the  foregoing  :  Stein  v. 
Bowman,  13  Pet.  209;  Robin  v.  King,  2  Leigh,  140;  Tennj 
V.  Belcher,  Bailey,  S.  C.  568 ;  Barnes  v.  (Jam.ack,  1  Bar- 
bour, 392;  Succession  of  Anne,  33  La.  An.  1317;  Doker  v. 
Easier,  Eyan  &  Moody,  198;  s.  c,  21  Eng.  C.  L.  416.  Con- 
sult, also,  the  following  authorities :  Woods  v.  State,  76  Ala. 
35;  1  Greenl.  Ev.  §§  254,  334,  335,  337;  Whart.  Cr.  Ev. 
§  400.  This  rule,  as  applicable  to  civil  cases,  is  laid  down  in 
Gordon  v.  Tweedy,  71  Ala.  202. 

In  the  case  of  The  State  v.  Jolly,  3  Dev.  &  Bat.  Law,  110, 
the  doctrine  was  considered  in  reference  to  a  State  prosecution  ; 
and  it  was  held  that  the  husband,  though  divorced  from  his 
wife,  was  incompetent  to  prove  criminal  conduct  on  the  wife's 
part.  No  question  of  confidence,  growing  out  of  the  marriage 
relation,  appears  to  have  been  presented  in  that  case.  It  was 
rested  on  general  principles  of  public  policy. 

In  favor  of  the  North  Carolina  decision,  and  of  the  doctrine 
of  absolute  exclusion  in  State  prosecutions,  we  can  well  im- 
agine that  very  embarrassing  questions  might  arise  on  cross- 
examination,  which  would  necessarily  result  in  eliciting  only 
garbled  statements  of  fact,  or  of  tearing  away  the  veil,  which 
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hides  from  public  gaze  the  sacred  confidences  which  subsist 
between  husband  and  wife.  The  testimony  should  not  have 
been  admitted. 

Reversed  and  remanded. 


Cross  V.  The  State. 

Indictment  for  Living  in  Adultery. 

1.  Proof  of  former  conviction. — Under  an  indictment  for  living  in 
adultery,  the  record  of  a  former  conviction  is  not  admissible  as  evidence 
without  the  indictment  on  which  it  was  founded,  so  that  the  court  may 
see  that  the  offense  was  committed  with  the  same  person  (Code,  §  4184) ; 
and  if  the  indictment  is  not  produced,  the  court  can  not  consider  the 
former  conviction  for  any  purpose. 

2.  Waiver  of  trial  by  jvri/. — A  waiver  of  a  trial  by  jury,  being  the 
renunciation  of  a  valuable  constitutional  right,  must  be  strictly  con- 
strued; and  it  will  be  held,  ordinarily,  to  apply  only  to  the  particular 
trial  at  which  it  is  made. 

3.  Solicitor's  signature  to  indictment. — An  indictment  will  not  be 
struck  from  the  files  because  it  is  not  signed  by  the  solicitor,  his  signa- 
ture not  being  essential  to  its  validity. 

4.  DeptUy-solicitor's  appearance  before  grand  jury,  and  signature  to 
indictment. — An  indictment  will  not  be  struck  from  the  files,  on  motion, 
because  it  was  drafted  by  the  deputy-solicitor,  nor  because  he  aj)peare(l 
before  the  grand  jury  during  their  investigation  of  the  case. 

5.  Living  in  adultery;  evidence  of  prior  acts  not  covered  by  indictment. 
Under  an  indictment  for  living  in  adultery,  evidence  having  been  ad- 
duced tending  to  show  an  adulterous  intercourse  between  the  parties 
during  the  period  covered  by  the  indictment,  proof  of  acts  or  conduct 
prior  to  that  time  may  be  received,  without  regard  to  the  sufficiency  of 
the  other  evidence  to  authorize  a  conviction. 

From  the  County  Court  of  Jackson. 

Tried  before  the  Hon.  John  B.  Tally. 

The  indictment  in  this  case  was  found  at  the  June  term, 
1883,  of  the  Circuit  Court,  and  charged  the  defendant  with 
living  "  in  a  state  of  adultery  or  fornication  "  with  Clarissa 
Bass.  The  case  having  been  transferred  to  the  Countj^  Court 
for  trial,  the  defendant  submitted  a  motion  to  strike  the  indict- 
ment from  the  files,  "  because  it  was  never  submitted  to  the 
grand  jury  by  the  prosecuting  ofiicer  of  the  State,  but  on  the 
contrary,  although  it  purports  to  be  signed  by  H.  C.  Jones,  the 
solicitor  of  said  circuit,  it  was  in  fact  not  signed  by  him,  nor 
by  any  one  lawfully  authorized  to  sign  his  name  to  the  indict- 
ment ;  that  R.  W.  Clopton  was  before  the  grand  jury  during 
the  investigation  of  the  case,   and  drew   the   indictment,  and 
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submitted  it  to  the  grand  jury,  as  the  agent  or  deputy  of  said 
Jones,  and  in  his  absence;  and  that  said  Jones  knew  nothing 
about  said  indictment,  until  he  found  it  on  file  in  this  court." 
The  court  overruled  and  refused  the  motion,  and  the  defend- 
ant excepted. 

At  a  former  term  of  the  court,  as  the  judgment-entry  and 
the  bill  of  exceptions  each  recites,  the  defendant  waived  atrial 
by  jury  ;  but,  when  the  case  was  called  for  trial  at  the  July 
term,  1885,  he  demanded  a  trial  by  jury;  "which  the  court 
refused  to  grant,  because  there  was  no  jury  impanelled  for  that 
day  or  the  next,  but  consented  that  a  jury  be  summoned  in- 
stanter  by  the  sheriff.  The  defendant  objected  to  be  tried  by 
a  jury  so  summoned,  and  insisted  on  his  right  to  be  tried  by  a 
jury  regularly  summoned  and  organized  for  the  trial  of  causes 
in  said  court ;"  and  he  excepted  to  the  overruling  of  his  mo- 
tion and  objection.     The  case  was  tried  by  the  court  without 

During  the  progress  of  the  trial,  as  the  bill  of  exceptions 
further  shows,  the  State  introduced  evidence  tending  to  show 
an  adulterous  intercourse  between  the  defendant  and  said 
Clarissa  Bass  during  the  summer  of  1882,  and  also  acts  of  in- 
timacy or  familiarity  between  them  prior  to  that  time.  To  the 
admission  of  this  latter  evidence  the  defendant  objected,  be- 
cause the  acts  occurred  more  than  twelve  months  before  the 
finding  of  the  indictment  ;  and  he  excepted  to  the  overruling 
of  his  objection.  The  State  also  offered  in  evidence  "the 
record  of  a  judgment  of  the  Circuit  Court  of  said  county, 
rendered  on  the  26th  February,  1877,"  which  showed  that  the 
defendant,  having  pleaded  guilty  to  an  indictment  then  pend- 
ing against  him,  was  fined  $100.  The  defendant  objected  to 
the  admission  of  this  record  as  evidence,  "  because  it  was  not 
shown  for  what  offense  said  fine  was  assessed  and  said  judg- 
ment rendered  ;"  and  he  excepted  to  the  overruling  of  his  ob- 
jection. On  all  the  evidence  adduced,  the  court  rendered 
judgment  against  the  defendant,  finding  him  guilty  as  charged, 
and  imposing  a  fine  of  $300.  "  In  response  to  a  question  by 
defendant's  counsel,  the  court  stated  that  the  fine  imposed  was 
the  lowest  fine,  as  this  was  the  second  offense;  that  the  court 
considered  the  indictment  upon  which  the  former  conviction 
was  had  as  in  evidence,  though  it  was  not  read.  When  it  was 
proposed  to  offer  it,  it  was  not  in  court,  and  the  clerk  was  in- 
structed to  get  it."  To  the  judgment  of  the  court,  on  these 
facts,  the  defendants  excepted. 

Humes,  Gordon  &  Sheffey,  and  R.  C.  Hunt,  for  appellant, 

cited  Stedham  v.  Stedham^  32  Ala.    525 ;  Martin  v.    King, 
72  Ala.  354 ;  Judge  v.  State,  8  Geo.  173  ;  Mosseau  v.  Veeder, 
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2  Oregon,  113;  Williams  v.  Qom,.^  91  Penn.  St.  493;  Rogers 
V.  State,  33  Ind.  543 ;  Blevins  v.  State,  68  Ala,  92 ;  People  v. 
Sharp,  53  Mich.  525. 

T.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
Holley  V.  The  State,  75  Ala.  14 ;  Alsobrooks  v.  The  State, 
52  Ala.  24 ;  Blevins  v.  The  State,  68  Ala.  95  ;  Code,  §  4184.  ' 

SOMERVILLE,  J. — The  evidence  set  out  in  the  bill  of  ex- 
ceptions fails  to  show  the  relevancy  of  the  record  of  the  jndg- 
ment  of  the  Circuit  Court  of  Jackson  county,  showing  a  con- 
viction of  the  defendant,  in  February,  1877,  upon  his  own  plea 
of  guilty,  of  some  offense,  the  nature  of  which  is  not  made  to 
appear.  In  the  absence  of  the  indictment,  upon  which  the  con- 
viction is  based,  we  can  not  know  whether  it  was  for  the  act 
of  living  in  adultery  with  the  same  person  implicated  in  the 
present  case  or  not,  or  whether  it  was  for  an  offense  of  an  en- 
tirely distinct  nature.  This  is  very  material,  in  view  of  the 
existing  statute,  which  punishes  a  second  conviction  for  living 
in  adultery  with  the  same  person  with  a  severer  penalty  as  an 
aggravated  offense. — Code,  1876,  §  4184.  The  court,  it  is  said 
in  the  record,  considered  the  indictment  as  in  evidence,  though 
it  was  not  read,  nor  was  it  before  the  court  at  the  time.  This 
statement  gives  us  no  information  as  to  the  crime  charged  by 
it.  Nor  did  the  court  have  any  authority  to  consider  anything 
as  in  evidence  which  was  not  so  in  fact,  unless  upon  the  admis- 
sion or  agreement  of  the  parties,  or  their  counsel.  It  may  be 
that  valid  objections  existed  to  the  introduction  of  the  paper  in 
evidence,  had  it  been  produced  ;  and  the  defendant  had  a  right 
to  inspect  it.  with  the  view  of  interposing  such  objections.  The 
court  erred  in  admitting  the  judgment,  under  the  facts  shown 
by  the  record ;  and  for  this  error,  the  judgment  in  the  present 
case  must  be  reversed. 

We  need  not  decide  whether  tlie  defendant,  under  the  facts 
of  this  case,  so  far  waived  his  right  of  trial  by  jury  as  to  justify 
the  judge  of  the  County  Court  in  proceeding  to  try  the  cause, 
under  the  provisions  of  the  act  of  February  9, 1881,  regulating 
the  trial  of  misdemeanors  in  Jackson  count}'. — Acts  1880-81, 
pp.  232,  233,  §  4.  Conceding  that  such  was  the  case,  all  we 
decide  is,  that  the  agreement  to  waive  the  right  of  trial  by 
jury  must,  ordinarily,  be  construed  to  apply  only  to  the  partic- 
ular trial  at  which  it  is  made.  Such  a  waiver  is  a  renunciation, 
of  a  valuable  constitutional  right,  and  must  be  strictly  con- 
strued. It  may  well  be  "supposed,  that  a  defendant  would  be 
perfectly  willing  for  a  particular  judge  to  try  him,  when  he 
would  not  risk  his  successor ;  or,  that  he  would  be  willing  to 
be  tried  the  first  time  by  a  judge,  when  he  would  not  submit 
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to  a  second  trial  by  the  same  judge,  after  such  officer  had  con- 
victed him  one  or  more  times,  so  that  the  judicial  mind  might 
not  afterwards  be  perfectly  free  from  the  influence  of  a  bias 
created  by  the  circumstances  of  such  previous  conviction. 
This  would  be  sufficient  ground  for  the  challenge  of  a  juror, 
and.  ought  not  to  be  considered  as  waived  in  the  case  of  a 
judge,  at  least  on  doubtful  implication. — Martin  v.  King, 
72  Ala.  354 ;  Stedham  v.  Stedham,  32  Ala.  525  ;  Benhoio  v. 
Bobbins,  63  N.    C.  422. 

The  motion  to  strike  the  indictment  from  the  file  was  sup- 
l)orted  by  no  sufficient  reason,  and  was  prjjierly  overruled. 
The  signature  of  the  solicitor  of  the  .circuit,  as  often  held, 
was  unnecessary  to  its  validity  as  a  lawful  indictment.— Z^o^/(?y 
V.  The  State,  75  Ala.  14;  Ward  v.  The  State,  22  Ala.  16.  Xor 
was  it  material  that  the  deputy-solicitor,  without  otherwise  in- 
terfering, was  before  the  grand  jury  during  the  investigation 
of  the  cause,  or  that  he  drafted  the  indictment,  and  submitted 
it  to  them  for  their  action.  These  facts  did  not  justify  the 
striking  the  indictment  from  the  file,  or  otherwise  vitiate  it, 
Blevins  v.  The  State,  68  Ala.  92. 

The  evidence,  in  our  opinion,  tended  to  show  an  adulterous 
intercourse  between  the  parties  during  the  period  of  time  cov- 
ered by  the  indictment,  whatever  our  view  may  be  as  to  its 
sufficiency  or  insufficiency  to  authorize  a  conviction,  unaided 
by  other  facts.  This  being  the  case,  it  is  well  settled,  that 
proof  of  acts  anterior  to  the  time  covered  by  the  indictment 
could  be  adduced,  to  explain  or  throw  light  upon  other  acts  of 
a  like  nature  within  such  period,  or,  as  is  sometimes  said,  for 
the  purpose  of  proving  an  adulterous  disposition  in  the  persons 
implicated. — 2  Greenl.  Ev.  (14th  Ed.)  §  47;  Alsobroohs  v.  The 
State,  52  Ala.  25;  Com.  v.  Horton,  2  Gray,  354;  Thayer  v. 
Thayer,  101  Mass.  111. 

We  discover  no  other  error  in  the  admission  of  evidence 
than  the  one  mentioned  above.  For  this  error,  the  judgment 
of  conviction  must  be  reversed,  and  the  cause  remanded. 


Collins  V.  The  State. 

Indictment  for  Perjury. 

1.     Bastardy ;  sufficiency  of  complaint  and  warrant. — A  warrant  of  ar- 
rest issued  by  a  justice  of  the  peace,  which,  following  the  affidavit  or 
complaint  on  which  it  was  founded,  states  "that  the  offense  of  bastard v 
28 
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has  been  committed,  and  that  A.  B.  is  guilty  thereof,"  is  void  on  its 
face,  and  will  not  support  proceedings  under  the  bastardy  statute. 

2.  Perjury  ;  false  oath  in  void  judicial  proceeding. — An  indictment  for 
perjury  will  not  lie  against  a  witness  who  swore  falsely  on  the  trial  of  a 
void  judicial  proceeding. 

From  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  H.  D.  Clayton. 

The  defendant  in  this  case  was  indicted  for  perjury,  alleged 
to  have  been  coininitted  during  his  examination  as  a  witness 
on  the  trial  of  one  Albert  Bell,  before  a  justice  of  the  peace, 
under  a  charge  of  bastardy  preferred  against  him  on  the  com 
plaint  of  Mattie  Bean  ;  "the  matter  so  sworn  to  being  mate- 
rial, and  the  testimony  of  said  Wiley  Collins  being  willfully 
and  corruptly  false."  On  the  trial,  when  the  affidavit  (or  com- 
plaint) and  the  warrant  of  arrest,  in  the  bastardy  proceeding, 
were  offered  in  evidence  on  the  part  of  the  State,  the  defend- 
ant objected  to  their  admission,  and  duly  excepted  to  the  over- 
ruling of  his  objection ;  and  this  ruling  is  here  assigned  as 
error. 

T,  N,  McClellan,  Attorney-General,  for  the  State. 

CLOPTON,  J. — On  complaint  being  made  by  affidavit  of 
Mattie  Bean,  that  the  offense  of  bastardy  was  committed,  and 
that  Albert  Bell  was  guilty  thereof,  a  warrant,  following  the 
complaint  in  the  description  of  the  offense,  was  issued,  under 
which  he  was  arrested.  On  the  investigation  before  the  jus- 
tice of  the  peace,  the  defendant  was  sworn  and  testified  as  a 
witness.  The  indictment  charges  him  with  committing  per- 
jury, while  so  testifying.  While  a  proceeding  in  a  case  of 
bastardy  partakes  of  the  nature  of  both  a  criminal  prosecution 
and  a  civil  suit,  and  is  regarded  as  quasi-Q.v\\mt\d\,  bastardy  is 
not  a  public  offense,  as  public  offenses  are  defined  and  classi- 
fied by  the  statutes. — State  v.  Hunter,  67  Ala.  81 ;  Smith  v. 
State,  73  Ala.  11 ;  Satterwhite  v.  State,  28  Ala.  65.  A  pro- 
ceeding in  bastardy  can  only  be  commenced  before  a  justice  of 
the  peace.  His  jurisdiction  is  statutory,  and  depends  on  the 
existence  of  the*  preliminary  facts — that  a  woman,  who  is  un- 
married, and  who  is  pregnant  with,  or  has  been  delivered  of  a 
bastard  child,  in  the  county  in  which  the  justice  acts,  com- 
plains on  oath,  accusing  a  particular  person  of  being  the  father 
of  such  child,  Thougii  the  complaint  need  not  set  forth  the 
jurisdictional  facts,  and  their  existence  may  be  determined  by 
other  evidence,  it  is  requisite  to  the  jurisdiction  of  the  justice 
to  issue  the  warrant,  that  their  existence  be  ascertained,  and 
be  shown  on  the  face  of  the  proceedings,  either  in  the  com- 
plaint, the  warrant,  or  elsewhel^e. —  Williams  v.  State,  29  Ala.  9  ; 
Vol.  lxxvui. 
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Code,  §  4071.  The  warrant  is  void  on  its  face.  It  does  not 
state  an  offense  by  name,  or  so  that  it  can  be  clearly  inferred ; 
and  neither  of  the  jurisdictional  facts,  essential  to  support  a 
proceeding  in  bastardy,  nor  their  determination  by  the  justice, 
appears  on  the  face  of  the  proceedings. — Noles  v.  State, 
24  Ala.  672 ;  CountS'  v.  Harlan,  at  present  term ;  Thrash  v. 
Bennett,  57  Ala.  156. 

The  oath  administered  to  the  defendant  on  the  investigation 
before  the  justice  of  the  peace,  was  not  an  oath  authorized  by 
law.  No  oath  taken  before  an  officer  administering  justice 
nnder  color  of  authority,  which  is  in  fact  unwarranted  and 
void,  can,  though  false,  amount  to  perjury.  "A  suit  which  is 
actually  void  and  null,  from  want  of  jurisdiction,  or  other  in- 
curable defect,  is  not  one  in  which  perjury  can  be  conjmitted." 
2  Whar.  Crim.  Law,  §  1272;  2  Bish.  Cr.  Law,  ^  1028  ;  Code, 
4<  4113;  Banks  v.  State,  28  Ala.  14. 

The  judgment  must  be  reversed ;  and  as  it  is  evident  the 
defendant  can  never  be  convicted,  an  order  will  be  made 
quashing  the  indictment,  and  discharging  the  defendant. 


Birge  v.  The  State. 

Indictment  f 07'  Living  in  Adultery. 

1.     Husband  and  wife,  aii  witnesses  for  or  against  each  other. — Under  ^^^2.^ 
an  indictment  against  two  persons  for  living  together  in  adnltery  (Code, 
§  4184),  the  husband  of  the  woman  is  not  a  competent  witness  for  the 
man,  when  both  are  on  trial  together  under  the  plea  of  not  guilty. 

From  the  Circuit  Court  of  Dale. 
Tried  before  the  Hon.  H.  D.  Clayton. 

STONE,  C.  J. — The  defendant,  a  man,  together  with  an- 
other, a  female,  were  indicted  nnder  section  4184  of  the  Code 
of  1876,  for  living  together  in  adultery.  They  were  on  trial 
together  under  the  plea  of  not  guilty.  The  husband  of  tiie 
female  defendant  was  offered  as  a  witness  for  the  male  defend- 
ant, and  rejected  by  the  court  as  incompetent  to  testify.  This 
is  the  sole  question  this  record  presents. 

"Husband  and  wife  can  not  be  witnesses  for  one  another, 
nor  regularly  against  one  another;  nor  for  or  against  any  other 
person  indicted  and  tried  jointly  with  the  husband  or  wife,  for 
a  joint  offense.     •     •     This  inadmissibility  is  based  on  general 
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questions  of  social  policy,  and  is  not  abrogated  by  the  statutes 
enabling  a  defendant  to  be  examined  in  his  own  behalf." 
Whar.  Cr.  Law,  §  767  ;  Whar.  Cr.  Ev.  ^  400,  and  «.  3;  Wood 
V.  The  State,  76  Ala.  35. 

The  principle  stated  above  is  eminently  applicable  to  the  of- 
fense charged  in  this  case.  The  offense  can  not  be  committed 
without  the  concurring,  guilty  participation  of  the  two  defend- 
ants. If  one  is  guilty,  the  other  must  be,  although  one  may 
be  acquitted  for  defect  of  proof,  while  the  other  is  convicted 
on  testimony  which  tends  to  criminate  only  the  one.  A  con- 
fession would  be  testimony  of  this  class.  Any  testimony 
tending  to  exculpate  one  defendant,  must  necessarily  tend  to 
exculpate  the  other.  Positive  testimony  in  favor  of  the  one 
must,  in  the  nature  of  things,  be  testimony  in  favor  of  the 
other. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Stewart  v.  The  State. 

Indiotment  for  Murdei'. 

1.  Evidence  of  former  difficnlty. — The  prosecution  having  proved  the 
fact  of  a  previous  difticulty  between  the  defendant  and  a  kinsman  of 
the  deceased,  on  the  morning  of  the  homicide,  tlie  defendant  can  not  be 
permitted  to  prove  tlie  details  of  that  difficulty,  nor  to  show  who  was 
the  aggressor. 

2.  Exculpatory  declarations  of  defendant,  as  to  peaceable  intentioiis . 
The  defendant's  own  declarations,  made  a  year  or  more  before  the 
homicide,  as  to  his  peaceable  intentions  for  the  fiiture,  are  not  compe- 
tent evidence  for  him  for  any  purpose. 

3.  Declarations  of  deceased  inculpating  himself. — The  declarations  or 
admissions  of  the  deceased,  as  to  his  being  in  fault  in  striking  the  de- 
fendant, made  about  one  hour  after  the  difRcultj',  are  too  remote  to 
constitute  any  part  of  the  res  gestic ;  and  not  being  made  under  cir- 
cumstances which  would  render  them  admissible  as  dying  declarations, 
they  are  not  competent  evidence  for  any  purpose. 

4.  Statements  of  defendant  as  witness. — The  defendant,  testifying  as  a 
witness  for  himself,  can  not  be  permitted  to  state  his  motive,  intention, 
or  mental  status ;  as,  that  he  "was  in  a  fright,"  when  he  crossed  the 
street  just  before  the  difficulty ;  or,  that  he  "did  not  come  to  town  that 
morning  with  any  purpose  to  engage  in  a  difficvilty,  or  to  get  into  trouble 
with  any  ol  the  W.'s,"  the  fainily  of  the  deceased;  the  general  rule 
applying,  which  forbids  a  witness  to  state  his  motive,  belief,  intention, 
or  state  of  mind,  when  secret  and  uncoramunicated. 

6.  Reading  extracts  from  adjudged  cases  to  jury. — Counsel  may  read 
to  the  jury,  in  the  presence  of  the  court,  as  part  of  their  argument,  ex- 
tracts from  the  published  decisions  of  this  court,  when  pertinent  to  the 
questions  involved  in  the  case,  and  containing  correct  expositions  of 
the  law. 
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6.  Homicide  provoked  by  blow. — A  blow  in  the  face  with  the  hand, 
intentionally  inflicted  by  the  deceased  on  the  defendant,  may  constitute 
provocation  sufficient  to  re<luce  the  killing  from  murder  to  manslaughter, 
even  if  perpetrated  with  a  deadly  weapon ;  provided  the  jury  are  satis- 
tied,  from  a  consideration  of  all  the  facts  and  circimistances,  that  the 
killing  was  prompted  by  the  sudden  heat  of  passion  excited  by  the 
blow,  and  was  not  the.  offspring  of  malice,  express  or  implied,  or  of  a 
design  previously  formed ;  but,  if  the  defendant  induced  and  sought  for 
the  provocation,  in  order  to  afford  him  an  opportunity  to  execute  his 
malice  or  previously  formed  design,  the  provocation  is  no  defense,  and 
he  is  guilty  of  murder. 

From  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  James  Aiken. 

The  defendant  in  this  case,  William  L.  Stewart,  was  in- 
dicted for  the  murder  of  William  W.  Whorton,  by  stabbing 
or  cutting  him  with  a  knife.  A  trial  was  had  on  issue  joined 
on  the  plea  of  not  guilty,  which  resulted  in  a  verdict  finding 
the  defendant  guilty  of  murder  in  the  second  degree,  and  sen- 
tencing him  to  confinement  in  the  penitentiary  for  the  term  of 
fifteen  years.  The  killing  occurred  on  the  streets  in  the  town 
of  Summit,  on  the  morning  of  Christmas,  1884,  the  deceased 
dying  on  the  Monday  following.  The  State  proved  on  the 
trial,  as  the  bill  of  exceptions  states,  "that  the  defendant  had  a 
difficulty,  an  hour  or  more  before  the  difficulty  with  the  de- 
ceased, with  one  John  P.  Whorton,  who  was  a  nephew  of  the 
deceased ;  that  this  difficulty  occurred  in  the  store  of  Trice  & 
Noble,  the  deceased  then  being  at  his  dwelling  about  two  hun- 
dred yards  distant ;  that  the  deceased  afterwards  came  down 
from  his  dwelling,  cursing  and  swearing,  talking  loud  and 
angrily  in  the  hearing  of  the  defendant,  who  remained  in  the 
store,  and  said  nothing;  that  the  deceased  then  turned  and 
walked  back  towards  his  own  store,  when  defendant  came 
out  of  the  store  of  Trice  &  Noble,  and  started  across  the  street 
in  the  direction  of  Williams'  store  on  the  other  side  of  the 
street ;  that  the  deceased  discovered  him,  and  turned  back,  and 
they  advanced  towards  each  other;  that  some  words  then  passed 
between  them,  which  were  stated  in  different'language  by  the 
several  witnesses,  when  tiie  deceased  struck  the  defendant  in 
the  mouth  with  his  fist,  causing  the  blood  to  flow,  and  the  de- 
fendant immediately  stabbed  him  with  a  pocket-knife  which  he 
held  in  his  hand."  The  evidence  for  the  State  tended  to  show 
that  the  defendant  had  the  open  knife  in  his  hand  when  he 
came  out  of  the  store,  ''with  the  blade  under  his  coat-sleeve, 
and  the  handle  covered  by  his  hand  ;'*  while  the  defendant's 
evidence  tended  to  show  "that  he  did  not  have  his  knife  open 
and  concealed,  as  testified  by  some  of  the  State  witnesses,  but 
jerked  it  out  of  his  pocket  as  the  deceased  advanced  towards 
him."     It  was  proved  that  the  deceased  was  a  large  and  pow- 
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erful  man,  weighing  over  220  ft)8.,  while  the  defendant 
weighed  about  145  fr)S. ;  that  the  deceased  was  overbearing 
wlien  drinking,  and  that  he  was  drinking  that  morning. 

The  defendant  proposed  to  prove  that,  as  he  rode  into  town 
tliat  morning,  John  P.  Whorton  saw  him  coming,  used  abusive 
words  about  him,  and  declared  his  intention  to  whip  him ; 
and  that  afterwards,  when  he  had  entered  the  store  of  Trice  & 
Noble,  said  John  P.  Whorton  "made  a  murderous  and  wholly 
unprovoked  attack  upon  him  with  a  billet  of  wood."  The 
court  excluded  each  part  of  this  evidence,  on  objection  by  the 
State,  and  the  defendant  excepted.  The  State  introduced  evi- 
dence of  threats  made  by  the  defendant,  "in  the  last  two  or 
three  years,  and  wnthin  three  or  four  months  of  the  killing,  at 
divers  times,  and  to  divers  persons,  declaring  his  intention  to 
kill  the  deceased  ;"  and  the  defendant  adduced  evidence  show- 
ing that  he  was  drunk  when  he  made  these  threats,  and  that 
he  had  never  attempted  to  carry  them  into  execution,  though 
having  frequent  opportunities.  In  this  connection,  the  de- 
fendant offered  to  prove  declarations  made  by  him  to  two  dif- 
ferent persons,  in  November  and  December,  1884,  to  the  effect 
"that  he  had  had  a  great  deal  of  trouble  in  law,  and  intended  to 
keep  out  of  difficulties  for  the  future,  if  he  could  avoid  them," 
and  particularly  to  avoid  any  difficulty  with  the  deceased. 
The  court  excluded  this  evidence,  on  objection  by  the  State,  and 
the  defendant  excepted.  The  defendant  offered  to  prove,  also, 
"that  the  deceased,  within  less  than  one  hour  after  he  was 
stabbed,  said  that  he  had  struck  the  defendant  in  the  mouth, 
that  he  was  in  fault,  and  that  he  did  not  want  the  defendant 
prosecuted,"  The  court  excluded  this  evidence,  on  objection 
by  the  State,  and  the  defendant  excepted.  The  defendant, 
testifying  as  a  witness  for  himself,  "stated  that  when  he  came 
out  of  the  store  of  Trice  &  Noble,  and  started  across  the  street, 
he  was  in  a  fright ;"  also,  "that  he  did  not  come  to  town  in  the 
morning  of  the  difficulty  with  any  purpose  to  engage  in  any 
difficulty,  or  to  get  into  trouble  with  any  of  the  Whortons." 
On  objection  by  the  State,  the  court  excluded  each  of  these 
statements  as  evidence,  and  the  defendant  excepted. 

The  court  permitted  the  solicitor  to  read  to  the  jury,  "in  the 
hearing  of  the  court,  as  part  of  his  remarks  and  argument," 
an  extract  from  the  published  opinion  of  this  court  in  the  case 
of  Mitchell  v.  The  State,  60  Ala.  28,  being  a  part  of  the  first 
paragraph,  and  commencing  with  these  words:  "We  can  not 
here  declare  or  define  all  tlie  acts  and  the  protean  forms  of 
human  conduct  which  evidence  this  formed  design,"  &c.  The 
defendant  excepted  to  the  action  of  the  court  in  permitting 
this  to  be  done. 
Vol.  lxxviii. 
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The  defendant  requested  several  charges  to  the  jury,  wliich 
the  court  refused  to  give,  and  among  them  the  following: 
"(5.)  Malice  aforethought  implies  a  mind  under  the  sway  of 
reason.  Passion  and  malice  are  not  consistent  motive  powers. 
If,  therefore,  the  jury  believe  from  the  evidence  tiiat  the  de- 
fendant stabbed  the  deceased,  not  from  malice,  but  from  sud- 
den passion  aroused  bj'  a  blow  given  him  in  the  face  or  mouth 
by  the  deceased,  then  the  defendant  would  not  be  guilty  of 
murder  in  either  degree."  To  the  refusal  of  this  charge  the 
defendant  excepted, 

IlEwrrr,  Walker  &  Porter,  for  the  appellant. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State. 

SOMEEYILLE,  J.— 1.  The  Circuit  Court  properly  ex- 
cluded the  evidence  relating  to  the  detailed  circumstances  of 
the  alleged  difficulty  between  the  defendant  and  J.  P.  Whor- 
ton,  who  was  a  kinsman  of  the  deceased,  which  occurred  on 
the  morning  of  the  killing.  The  State  had  proved  the  fact  of 
this  difficulty,  to  show  malice.  It  was  irrelevant  to  prove  the 
details  of  it,  or  to  show  who  was  the  aggressor. — McAnally  v. 
State,  74  Ala.  9;  Garrett  v.  State,  76  Ala.  18. 

2.  The  declarations  made  by  the  defendant,  a  year  or  more 
previous  to  the  killing,  as  to  his  peaceable  intentions  for  the 
future,  and  his  indisposition  to  engage  in  difficulties,  were 
mere  hearsay  evidence,  and  were  therefore  inadmissible. 
Martin  V.  State,  77  Ala.  1. 

3.  Nor  do  we  see  any  error  in  excluding  what  the  deceased 
said  about  one  hour  after  the  difficulty,  as  to  his  being  in  fault 
in  the  matter  of  striking  the  defendant.  This  is  too  remote  to 
be  any  part  of  the  res  gestce,  nor  is  it  shown  to  have  been  a  dy- 
ing declaration.  Neither  the  State  nor  the  defendant,  in  a" 
criminal  prosecution,  can  be  prejudiced  by  such  ex-parte  state- 
ments of  the  deceased,  or  of  a  prosecutor. — Sylvester  v.  State, 
71  Ala.  17,  24. 

4.  It  was  not  competent  for  the  defendant  to  testify  as  to 
his  mental  status  just  prior  to  the  difficulty,  alleging  that  he 
was  "in  a  fright."  It  is  well  settled  in  this  State,  whatever 
the  rule  may  be  elsewhere,  that  witnesses  are  not  permitted  to 
testify  to  their  motive,  belief,  intention,  or  state  of  mind,  when 
secret  and  uncommunicated.  Such  mental  status,  when  rele- 
vant, is  a  matter  of  inference  to  be  determined  by  the  jury 
from  the  facts  in  evidence,  both  in  civil  and  criminal  cases. 
MGCormick  v.  Joseph,  77  Ala.  236 ;  Burke  v.  State,  71  Ala. 
383.  The  same  principle  would  exclude  the  defendant's  denial 
of  any  purpose  to  engage  in  a  difficulty  with  the  Whortons, 
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when  he  went  to  Summit  the  morning  of  the   day   when  the 
killing  occnrred. 

5.  We  can  perceive  no  valid  objection  to  the  practice  of 
the  Circuit  Court,  indulged  in  this  case,  of  permitting  coun- 
sel to  read  to  the  jury,  in  the  hearing  of  the  court,  and  as  a 
part  of  tlieir  argument,  extracts  from  the  decisions  of  this 
court,  which  are  pertinent  to  the  questions  of  law  and  fact 
involved  in  the  case  on  trial,  and  are  correct  expositions  of  the 
law.  It  would  certainly  be  proper  for  the  court  to  allow  any 
principle  of  law  to  be  read  by  counsel  to  a  jury,  which  the 
court  itself  could  give  in  charge  to  them  without  legal  objec- 
tion. The  rule  might  be  stated  in  even  stronger  terms,  hut 
the  necessities  of  the  case  do  not  require  it. 

There  is  nothing  in  the  other  objections  to  the  i-ulings  of 
the  court  on  the  evidence.  We  discover  no  error  in  any  of 
them. 

6.  There  can  be  no  doubt  of  the  fact,  that  a  blow  in  the 
face  with  the  hand,  intentionally  inflicted  by  one  person  on 
another,  may  constitute  a  provocation  adequate  to  reduce  a 
homicide  from  murder  to  manslaughter,  even  when  such  kill- 
ing is  perpetrated  with  a  deadly  weapon.  This,  however, 
necessarily  depends  upon  the  varying  circumstances  of  each 
particular  case.  If  the  killing  is  prompted  by  the  sudden  heat 
of  passion,  excited  by  the  provocation,  being  immediately  per- 
petrated on  its  occurrence,  and  is  not  the  offspring  of  malice, 
express  or  implied,  or  of  a  previously  formed  design — a  term 
which  embraces  the  idea  of  deliberative  malice — the  crime 
may  be  manslaughter,  but  can  not  be  murder,  in  either  the 
first  or  second  degree.  And,  on  the  contrary,  if  the  killing 
is  done  from  malice,  or  is  executed  pursuant  to  a  previously 
formed  design,  which  necessarily  implies  malice,  it  can  not 
be  imputed  to  spring  from  that  sudden  heat  of  passion,  which 
dethrones,  or  obtains  a  mastery  over  the  reason  ;  and  if  unlaw- 
ful, it  will,  under  these  circumstances,  be  nmrder.  A  provo- 
cation will  avail  nothing,  however,  if  it  is  sought  for  and  in- 
duced by  the  act  of  the  defendant,  in  order  to  afford  him  an 
opportunity  to  execute  his  malice.  In  such  a  case,  he  acts 
from  malice,  whatever  may  be  the  extent  of  his  passion  at  the 
moment  of  the  killing. 

Under  these  views,  the  iifth  charge  requested  by  the  de- 
fendant should  have  been  given,  and  was  improperly  refused 
by  the  Circuit  Court.  Taken  in  connection  with  the  evidence, 
it  announced  a  correct  proposition  of  law,  and  was  not  mis- 
leading. The  other  rulings  we  need  not  consider,  except  to 
make  the  following  observations,  which  will  be  a  suflHcient 
guide,  in  connection  with  what  we  have  said  above,  upon 
another  trial. 
Vol.  ivxxviii. 
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Whether  the  defendant  acted  from  the  one  or  the  other  of 
these  motive  powers — from  the  sndden  heat  of  passion,  or 
from  malice  or  formed  design — is  a  question  purely  of  fact  for 
the  jury.  Thej  should  consider,  on  the  one  hand,  the  nature 
of  the  provocation,  with  its  tendency  to  negative  premedita- 
tion and  malice;  the  apparent  suddenness  of  the  affray,  and 
the  other  circumstances  which  tend  to  show  that  passion  may 
for  the  moment  have  obtained  the  mastery  over  reason  in  the 
defendant's  mind.  On  the  other  hand,  they  should  consider 
the  evidence  tending  to  prove  the  existence  of  an  old  grudge 
between  the  combatants,  the  nature  of  the  weapon  used  in  the 
killing,  and  its  alleged  previous  concealment  by  the  defendant 
before  entering  upon  the  light,  if  they  believe  this  to  be  true, 
with  all  the  other  facts  which  tend  to  show  that,  in  perpe- 
trating the  killing,  the  defendant  acted  from  malice  or  formed 
design,  and  not  from  the  sudden  heat  of  passion  excited  by  the 
blow  received  by  him  from  the  hand  of  the  deceased. 

If  the  jury  entertain  a  reasonable  doubt  as  to  whether  the 
defendant  acted  from  the  one  or  the  other  of  these  motive 
powers,  they  should  give  the  benefit  of  such  doubt  to  the  de- 
fendant, so  as  to  reduce  the  crime  to  the  mitigated  or  lesser 
grade. 

The  judgment  is  reversed,  and  the  cause  remanded.  In  the 
meanwhile,  let  the  prisoner  be  retained  in  custody,  until  dis- 
charged by  due  proqess  of  law. 


T^ard  v.  The  State. 

Indictment  Jhr  Murder. 

1.  Special  renire  at  special  term. — When  a  special  term  is  called  and 
held  for  the  disposal  of  business  generally,  for  which  regular  juries  are 
required,  they  must  be  drawn,  summoned  and  organized  as  at  a  regu- 
lar term  ;  and  if  a  capital  case  is  tried,  a  special  renire  must  be  drawn, 
including  the  regular  jury,  as  at  a  regular  term.  But,  when  a  special 
tenn  is  called  and  held  for  the  trial  of  a  single  caiiital  case,  a  special 
venire  oi  fifty  persons  must  be  summoned  (Code,  §4739),  and  a  jury 
must  be  organized  from  them  for  the  trial,  with  talesmen  if  necessary. 

2.  Dying  declaration.'^. — Dying  declarations  are  admitted  as  evidence 
with  great  caution,  and  the  primary  facts  on  which  their  admissibilitv 
depends  are  closely  scrutinized  ;  but,  when  it  clearly  appears  that  they 
were  made  under  a  conviction  of  impending  death,  as  determined  by 
all  the  attendant  circumstances  at  the  time,  though  the  declarant  may 
not  have  expressed  in  words  his  belief  that  he  must  soon  die,  the  court 
must  admit  them,  leaving  the  jury  to  judge  of  their  weight  and  cred- 
ibilitv. 
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3.  Explanatory  charf/e  a><  to  considering  all  the  evidence. — The  court 
having  charged  the  jury,  on  the  request  of  the  defendant,  that,  if  the 
evidence  as  to  any  material  fact  is  equally  balanced,  they  must  lean  to 
the  side  of  mercy,  and  decide  that  fact  in  favor  of  the  defendant, — may 
further  instruct  them,  in  explanation,  that  they  must  consider  all  the 
evidence  in  deciding  on  the  guilt  or  innocence  of  the  defendant. 

4.  Charge  in  faror  of  escape  of  the  innocent. — In  reply  to  the  asser- 
tion of  counsel,  in  argument,  "tliat  the  law  says  it  is  better  that  ninety- 
nine  guilty  persons  shall  escape  than  that  one  , innocent  person  shall 
suffer,"  the  court  may  instruct  the  jury,  that  this  proposition  is  not 
correct — that  the  policy  of  the  law  simply  is,  that  the  innocent  shall  go 
free,  and  that  the  guilty  shall  be  punished. 

From  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  TI.  D.  Clayton. 

The  defendant  in  this  case.  William  J.  Ward,  was  indicted 
for  the  murder  of  Jacob  J.  Parmer,  by  shooting  him  with  a 
pistol ;  and  being  tried  on  issue  joined  on  the  plea  of  not 
guilty,  was  convicted  of  murder  in  the  first  degree,  and  sen- 
tenced to  be  hanged.  The  trial  was  had  at  a  special  term  of 
the  court,  commencing  on  the  7th  July,  1884,  which  was  held 
under  an  order  of  the  presiding  judge  of  the  court,  made  on 
the  12th  April,  1884,  and  duly  published.  The  special  term 
was  called,  as  recited  in  the  order,  "for  the  trial  of  said  William 
J.  Ward  under  said  indictment;"  audit  was  further  ordered, 
as  therein  recited,  "that  fifty  competent  jurors  be  drawn  and 
summoned,  as  provided  by  law,  for  said  trial."  On  the  organ- 
ization of  the  jury,  the  entire  panel  having  been  exhausted 
before  the  jury  was  complete,  two  talesmen  were  summoned, 
from  which  to  supply  the  deficiency  ;  and  one  of  these  having 
been  drawn,  and  accepted  by  the  State,  the  defendant  claimed 
the  right  to  challenge  him  peremptorily,  although  he  had 
already  peremptorily  challenged  twenty-one,  "  on  the  ground 
that  his  right  to  peremptory  challenges  was  not  limited  when 
the  list  of  jurors  regularly  drawn  and  summoned  was  ex- 
hausted." The  court  refused  to  permit  this  challenge,  and 
the  defendant  excepted.  The  bill  of  exceptions  does  not  show 
any  other  objection  to  the  jury  as  organized. 

It  was  proved  on  the  trial  that  the  deceased  was  shot  on  the 
night  of  6th  September,  1883,  while  riding  from  the  village  of 
Echo,  in  the  direction  of  his  home,  towards  Newton.  He  re- 
ceived two  shots,  one  in  the  back,  and  the  other  in  the  right 
shoulder,  and  died  during  the  night  from  the  effect  of  the 
wounds,  before  the  arrival  of  a  physician.  The  shooting  oc- 
curred near  the  house  of  Charles  Brannon,  who  heard  the  shots 
fired,  and  cries  of  distress  immediately  afterwards,  and  heard 
the  deceased  fall  from  his  horse ;  and  having  procured  the  as- 
sistance of  William  Woodham,  who  lived  about  a  mile  distant, 
they  went  to  the  spot  where  the  deceased  was  lying,  and  carried 
him  to  his  own  house,  with  the  aid  of  several  other  persons 
Vol.  lxxviii. 
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who  came  np.  When  found,  the  deceased  was  Ijin^  on  the 
ground,  with  his  head  on  his  arm,  very  bloody,  groaning,  ^md 
apparently  in  great  pain.  In  reply  to  questions,  he  stated 
"  that  Bill  Ward  shot  him  ;  that  W^ard  rode  up  behind  him, 
and  asked  who  he  was,  and,  being  told  his  name,  shot  him,  first 
in  the  back,  and  then  in  the  shoulder."  These  statements, 
which  were  repeated  to  several  persons,  were  offered  in  evi- 
dence as  dying  declarations ;  and  to  show  their  competency,  the 
State  proved  by  the  several  persons  who  were  present  the  con- 
dition and  appearance  of  the  deceased  at  the  time,  and  his  de- 
clarations at  different  times  during  the  night.  ToBrannon  and 
Woodham,  when  they  first  found  him,  he  said,  "  /  cavi^t  statid 
it,''''  or  "  /  canH  stand  it  long  •  "  and  asked  them  to  help  him  ; 
and  when  being  carried  home,  he  said,  "  Boys,  you  dotiH  know 
what  a  fix  I  am  in;''"'  '"IcanH  stay  with  you  much  longer.^'' 
Woodham  asked  him  what  physician  should  be  sent  for,  and  he 
said  Dr.  Smisson.  He  was  spitting  blood,  complaining  of 
great  pain,  and  several  times  exclaimed  ''''Lord,  have  mercy P 
Woodham  further  testified,  '•  that  he  never  heard  Parmer  say 
he  would  die,  nor  others  say,  so  in  his  hearing."  The  de- 
fendant objected  to  the  admission  of  the  statements  as  dying 
declarations,  and  duly  excepted  to  the  overruling  of  his  ob- 
jections. 

"The  court  charged  the  jury,  on  request  of  the  defendant, 
that  where  the  evidence  is  equal,  or  nearly  so,  in  the  proof 
of  any  fact  tending  to  show  the  innocence  or  guilt  of  the  de- 
fendant, the  jury  must  lean  to  the  side  of  mercy,  and  decide 
the  fact  in  question  in  favor  of  the  defendant.  Thereupon, 
the  solicitor  requested  the  court,  in  writing,  to  charge  the  jury, 
that  they  must  consider  all  the  evidence  in  the  case ;  which 
charge  the  court  gave,  and  the  defendant  excepted." 

"  Counsel  having  stated  to  the  jury,  in  argument,  that  the 
law  says  it  is  better  that  ninety-nine  guilty  persons  shall  escape 
than  that  one  innocent  person  shall  suffer,  the  court  instructed 
the  jury  as  follows  :  '  You  have  been  told  that  the  law  is,  that 
it  is  better  that  ninety-nine  guilty  men  shall  escape  than  that 
one  innocent  man  shall  suffer.  No,  gentlemen,  the  law  does 
not  institute  such  comparisons.  The  object  of  the  law  simply 
is,  that  it  is  better  for  the  guilty  to  be  punished,  and  the  inno- 
cent to  go  unpunished,  and  there  it  stops  on  that  subject.' "  To 
this  charge  the  defendant  excepted. 

In  another  part  of  the  written  charge  to  the  jury,  the  court 
used  the  following  language :  "And  here,  too,  we  see  his  ven- 
erable father,  and  his  loving  mother,  who  causes  us  to  regard 
her  none  the  less  that  her  deep  solicitude  has  betrayed  her  into 
a  serious  indiscretion  ; "  and  to  this  part  of  the  ciiarge  the  de- 
fendant excepted.     "  In  regard  to  this  exception,"  the  bill  of 
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exceptions  states,  "it  is  proper  to  state,  that  it  was  preceded 
and  followed  by  other  allusions  to  the  incidents  of  the  trial, 
and  thus  concluded  :  '  Bnt,  gentlemen,  we  have  nothing  to  do 
with  these  tilings,  or  wliat  others  may  think  should  be  your 
verdict.'  It  is  proper  to  state,  also,  that  after  the  testimony 
was  closed,  and  one  speech  had  been  made  for  the  prosecution, 
it  being  then  near  one  o'clock,  the  court  announced  that  a  recess 
of  one  hour  would  be  taken,  and  nearly  all  persons  in  the  room 
had  risen  from  their  seats,  when  the  attention  of  the  court, 
still  in  his  seat,  was  called  to  the  mother  of  the  defendant,  who 
was  talking  to  a  juror.  The  court  required  the  juror,  under 
oath,  to  state  what  she  had  said  to  him;  and  the  juror  stated, 
that  she  told  him  the  man  who  killed  Parmer  had  never  been 
suspected,  and  had  left  the  country.  The  court  ordered  the 
sheriif  to  take  charge  of  her,  but  ordered  her  discharge  an 
hour  afterwards." 

Oates  &  Cowan,  W.  D.  Roberts,  J.  W.  Foster,  and  W,  E. 
Mauldin,  for  the  appellant. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State. 

CLOPTON,  J. — The  statute  provides,  that  a  judge  of  the 
Circuit  Court  msLj  hold  a  special  term,  whenever,  in  his 
opinion,  necessary.  At  such  special  term,  he  may  try  and  dis- 
pose of  all  causes,  civil  and  criminal,  that  may  come  before  the 
court,  and  do  and  perform  all  the  business  of  the  court,  as  at  a 
regular  term  ;  but  the  business  shall  be  disposed  of  in  the  order 
the  court  may  direct. — Code,  §  652.  The  defendant  was  tried 
at  a  special  term,  which  was  ordered  by  the  judge  specially  for 
his  trial,  and  for  no  other  business.  The  names  of  iifty  per- 
sons were  drawn,  and  they  were  summoned  to  serve  as  petit 
jurors.  No  objection  is  made  in  respect  to  the  time  or  manner 
of  drawing  the  names. 

It  is  contended  that  the  court  was  not  legally  organized  for 
the  trial  of  the  defendant.  The  argument  is,  that  regular  petit 
juries  should  have  boon  arranged  from  the  fifty  persons  drawn 
and  summoned;  that  the  court  should  have  made  an  order,  as 
provided  by  section  4874,  commanding  the  sheriff  to  summon 
other  persons,  not  less  than  fifty,  nor  more  than  one  hundred, 
including  the  regular  juries  thus  arranged  ;  and  that  such  order 
is  imperative,  without  which,  and  a  cotripliance  therewith, 
there  can  be  no  legally  constituted  jury  to  try  the  defendant. 
This  question  was  fully  considered  in  Martin  v.  State,  11  Ala. 
1,  where  we  held,  that  the  fifty  names,  drawn  and  summoned 
under  section  4739,  •'  constitute  the  venire,  from  which  the 
jury  is  to  be  selected  and  organized,  unless  the  panel  is  ex- 
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hausted  before  the  jury  is  complete;  in  which  case,  talesmen 
must  be  summoned  as  in  other  capital  cases."  A  reconsidera- 
tion confirms  the  opinion  then  declared. 

When  a  special  term  is  held  for  the  general  trial  of  unfin- 
ished business,  for  which  the  organization  of  regular  juries  is 
required,  the  statutory  provisions  for  drawing  and  summoning 
persons  to  serve  as  petit  jurors  are  substantially  the  same  as  at 
a  regular  term.  But,  when  the  special  term  is  held  for  the 
trial  of  a  person  charged  with  a  felony,  separate,  distinct,  and 
different  provisions  are  made.  In  such  case,  the  statute  directs, 
that  "  fifty  names  must  be  drawn,  if  the  offense  may  be  pun- 
ished capitally,  and  if  not,  twenty-four,  to  serve  as  petit 
jurors."— Code.  1876,  §  4739.  Section  4874  is  designed  to 
apply,  and  is  only  applicable,  where  the  trial  occurs  at  a  term 
of  the  court  when  the  statute  contemplates  and  requires  the 
arrangement  of  regular  juries  for  the  week  or  term,  as  pro- 
vided by  section  4763;  and  only  those  who  are  sunmioned  on 
the  regular  -juries  for  the  week  or  term,  and  who  are  in  attend- 
ance, constitute  a  part  of  the  venire.  When  a  special  term  is 
held  for  the  trial  of  a  person  charged  with  an  offense  that  may 
be  punished  capitally,  and  no  other  causes  are  to  be  tried,  the 
statute  does  not  contemplate,  and  no  provision  is  made  for,  the 
organization  of  regular  juries  for  the  week  or  term.  Only 
one  jury,  in  such  case,  is  provided  for,  being  the  jury  for  the 
trial  of  the  particular  case.  The  legislature  does  not  inean 
that  the  court  should  perform,  at  such  special  term,  the  useless 
ceremony  of  organizing  regular  juries  for  the  week  or  term. 
Hence  the  provision  for  drawing  fifty  names,  ten  days  prior  to 
the  commencement  of  the  special  term,  to  serve  as  petit  jurors 
for  the  trial  of  the  special  case,  for  which  the  term  is  ordered. 
At  a  special  term  held  only  for  such  purpose,  section  4874  has 
no  field  of  operation.  Wliy  different  systems  should  have  been 
enacted  for  drawing,  summoning,  and  selecting  a  jury,  as  the 
trial  may  occur  at  a  regular  or  special  term,  is  not  a  matter  ad- 
dressed to  our  inquiry.  With  the  wisdom  or  policy  of  the 
legislation  we  have  no  concern.  It  suffices  that  a  trial  by  a 
jury,  drawn,  summoned,  and  impanneled  in  the  manner  pro- 
vided by  statute,  which  reasonably  secures  a  trial  by  an  impar- 
tial jury,  is  due  process  of  law. 

It  is  urged,  with  force  and  earnestness,  that  the  dying  decla- 
rations of  the  deceased  were  admitted  without  a  proper  pred- 
icate. The  statements  of  the  deceased,  relating  to  his  death, 
the  circumstances  under  which  it  occurred,  and  to  the  identity 
of  the  prisoner  as  the  person  who  caused  it,  when  made  under 
a  sense  of  impending  dissolution,  are  admissible,  in  cases  of 
homicide,  from  necessity.  Their  admissibility  is  founded  on 
the  verification  by  human  experience  that,  ordinarily,  tempta- 
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tion  to  falsify  is  powerless,  and  passion  silenced,  in  view  of  im- 
mediate death,  and  that  the  party  is  impressed  with  a  necessity 
and  obligation  to  speak  the  truth,  equivalent  to  a  solemn  oath. 
But  experience  and  observation  further  manifest,  that  some- 
times hate  and  prejudice  only  expire  with  life,  and  that  men 
seek  to  gratify  a  spirit  of  revenge  in  the  face  of  immediate 
death.  For  these  reasons,  and  from  the  fact  that,  in  the  ab- 
sence of  a  cross-examination,  the  whole  truth  may  not  be 
elicited,  because  attention  is  not  directed  to  some  circumstances, 
or  unconscious  delusions,  produced  by  surprise  or  alarm,  are 
not  dispelled  ;  it  has  been  said,  such  evidence  should  be  re- 
ceived with  the  greatest  caution,  and  the  primary  facts,  on 
which  its  admissibility  depends,  closely  scrutinized.  But,  when 
the  declarations  are  made  under  a  conviction  of  impending 
death — when  there  is  no  hope  of  recovery — they  must  be  re- 
ceived, and  the  responsibility  put  on  the  jury  to  judge  their 
weight  and  credibility  in  view  of  the  other  evidence  in  the 
Q2k%Q.—Kilgore  v.   The  State,  74  Ala.  1. 

The  ascertainment  of  the  primary  facts  is  for  the  court. 
The  judicial  mind  must  be  satisfied  ;  and  when  satisfied  that 
the  requisite  predicate  is  established,  the  duty  to  receive  the 
evidence  is  imperative.  To  establish  the  pre-requisite  facts,  it 
is  not  necessary  that  the  declarant  shall  express  a  conviction 
or  belief  that  he  must  or  will  die.  They  may  be  reasonably 
inferred  from  attendant  facts  and  circumstances,  as  any  other 
fact  of  judicial  ascertainment.  Resort  may  be  made  to  the  na- 
ture and  extent  of  his  wounds,  his  physical  state,  his  evident- 
danger,  his  conduct,  his  contemporaneous  expressions,  the  oc- 
currence of  death  soon  thereafter,  and  all  other  circumstances 
at  the  time;  and  if  from  these  the  reasonable  inference  is, 
that  the  declarations  were  made  under  a  conviction  of  impend- 
ing death,  it  is  sufficient. — McLean  v.  State,  16  Ala.  672  ;  Wills 
V.  State,  74  Ala.  21 ;  Kilpatrick  v.  Com.,  31  Penn.  St.  198  ; 
1  Green,  on  Ev.  §  158 ;  Whar.  Crim.  Ev.  §  282. 

The  deceased  was  shot  just  after  dark,  in  two  places — one 
ball  entering  about  two  inches  from  the  spine  on  the  left  side, 
and  lodging  near  the  surface,  about  two  inches  below  the  left 
nipple ;  and  the  other  entering  the  right  shoulder,  and  coming 
near  the  surface  in  front.  When  first  seen,  he  was  lying  on 
the  ground,  with  his  head  on  his  arm,  unable  to  move,  suffer- 
ing great  pain,  and  spitting  blood.  About  two  hours  after 
he  was  shot,  he  was  carried  home,  a  distance  of  about  two 
miles,  undressed,  put  to  bed,  and  died  soon  thereafter.  The 
deceased  was  in  fact  m  extremis.  He  was  cognizant  of  the 
locality  of  the  ball  below  the  nipple ;  and  his  expressions  re- 
peatedly made,  before,  and  while  being  carried  home,  show  a 
consciousness  of  his  condition,  and  a  conviction  that  he  could 
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not  survive  the  injury.  The  circumstances  shown  by  the  evi- 
dence, in  the  absence  of  anything  indicating  a  hope  of  recovery, 
justified  the  court  in  adtiiitting  tlie  dying  declarations. — John- 
son V.  State^  17  Ala.  618. 

The  objection  is  urged  to  the  charge,  explanatory  of  the  one 
given  at  the  request  of  the  defendant  in  respect  to  the  proof  of 
any  fact  being  in  equipoise,  that  it  directs  the  jury  to  consider 
evidence  that  might  be  irrelevant  to  the  particular  fact.  All 
the  facts  and  circumstances  in  evidence,  are  admitted  as  rele- 
vant to  the  issue ;  and  should  be  considered  by  the  jury  in 
ascertaining  the  principal  fact — the  guilt  or  innocence  of  the 
prisoner.  While  each  allegation,  essential  to  the  guilt  or  in- 
nocence of  the  accused,  must  be  established  beyond  a  reason- 
able doubt,  it  is  not  proper  to  segregate  the  evidentiary  facts, 
and  consider  the  fragmentary  parts  separately,  without  respect 
to  the  entire  evidence.  When  a  case  is  properly  and  truly 
presented,  the  minor  or  evidentiary  facts  sustain  a  mutual  and 
consistent  relation,  and  each  is,  more  or  less,  illustrated  by  the 
others.  The  intention  of  the  explanatory  charge  was  to  pre- 
vent the  instruction  requested  by  defendant  from  misleading 
the  jury  in  this  respect.  It  is  difficult  to  conceive  a  case,  or 
circumstances,  where  an  instruction  to  consider  the  whole  evi- 
dence would  be  improper. — Ming  v.  State,  73  Ala.  1 ;  Dorgan 
V.  State,  72  Ala.  173. 

The  punishment  of  an  innocent  person  is  regarded  as  a 
greater  evil,  than  the  acquittal  of  one  guilty ;  and  the  policy  of 
the  law  is,  that,  in  cases  of  doubt,  it  is  safer  to  err  in  acquit- 
ting than  in  condemning.  This  policy  is  often  expressed  in 
the  form,  that  it  is  better  that  many,  or  a  definite  number  of 
guilty  persons  shall  escape,  than  that  one  innocent  should  be 
made  to  suffer.  These  are  bu^  expressions  of  the  practical 
effect  of  the  rule  of  reasonable  doubt,  and  that  the  jury  should 
have  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth 
of  the  charge.  There  is  no  rule  of  law  instituting  compari- 
sons as  to  the  number  of  guilty  persons  it  is  better  to  escape. 
It  is  likewise  the  policy  of  the  law,  that  violators  shall  be  pun-- 
ished  in  the  public  interest.  If  a  charge,  embodying  the  ex- 
pression of  counsel  as  used  in  the  argument,  had  been  asked,  v;e 
have  held,  that  it  would  not  have  been  error  to  refuse  it,  be- 
cause its  tendency,  unexplained,  is  to  mislead. — Farrish  v.  The 
State,  63  Ala.  164;  Oarlick  v.  The  State,  at  the  present  term. 
It  was  not,  therefore,  improper  for  the  court  to  so  instruct  the 
jury,  as  to  prevent  its  perversion  to  the  acquittal  of  the  defend- 
ant, if  there  was  no  reasonable  doubt  of  his  guilt,  by  mislead- 
ing the  minds  of  the  jury  as  to  the  measure  or  degree  of  a 
doubt  which  may  be  regarded  as  reasonable.  If  the  defendant 
supposed  that  the  instruction  was  calculated  to  impair  the  force 
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of  the  rule  as  to  the  weight  of  the  evidence  necessary  to  a  con- 
viction, an  explanatory  or  qualifying  charge  should  have  been 
asked.     The  court  correctly  stated  the  object  of  the  law. 

It  must  l)e  admitted,  that  the  mother  of  the  defendant  was, 
on  the  facts  shown  bj'  the  bill  of  exceptions,  guilty  of  a  serious 
indiscretion.  The  court  treated  her  with  tenderness  and  con- 
sideration. As  it  occurred  in  the  presence  of  the  jur}',  there 
was  nothing  improper  in  alhiding  to  it,  to  prevent  any  undue 
influence  in  favor  of  tlie  defendant;  and  no  prejudice  thereby 
could  have  resulted  to  him,  when  accompanied  with  the  in- 
struction, that  they  had  nothing  to  do  with  these  things,  or 
what  others  might  think  ought  to  be  their  verdict. 

The  judgment  of  the  Circuit  Court  is  affirmed.  It  is  accord- 
ingly ordered  and  adjudged,  that  on  Friday,  the  19th  day  of 
March,  1886,  the  sheriff  of  Dale  county  execute  the  sentence 
of  the  law,  by  hanging  the  said  William  J.  Ward  by  the  neck 
until  he  is  dead,  in  obedience  to  the  judgment  of  said  Circuit 
Court  as  herein  affirmed. 


Joyner  v.  The  State. 

Indictment  for  Retailing  Spirituous  Liquors  without  License. 

1.  Appointment  of  deputy  solicitor. — Under  the  statute  authorizing 
the  appointment  of  a  "competent  attorney  to  act  in  the  solicitor's 
place,"  when  that  officer  is  absent,  or  disqualified  to  act  (Code,  §  775; 
Sess.  Acts  1878-9,  p.  42),  the  appointment  must  be  made  by  the  court 
while  in  session,  and  must  be  entered  of  record;  and  it  can  only  be 
proved  by  the  record. 

2.  Solicitor's  signature  to  indictment. — The  legal  evidence  of  the  verity 
of  an  indictment  is  its  return  as  a  true  bill  by  the  grand  jury,  as  shown 
by  the  signature  of  the  foreman ;  and  the  signature  of  the  solicitor  is 
not  essential  to  its  validity. 

3.  Evidence  before  grand  jury;  legality  and  sufficiency  of. — An  indict- 
ment will  be  quashed,  on  motion,  when  it  is  shown  that  the  witness  be- 
fore the  grand  jury,  on  whose  te.stimony  it  was  found,  was  sworn  by  a 
person  who  was  acting  as  special  solicitor,  and  whose  appointment  was 
void. 

4.  Transfer  of  cause  from  Circuit  to  County  CouH. — When  an  indict- 
ment is  found  in  the  Circuit  Court,  and  a  trial  is  had  under  it  in  the 
County  Court,  the  transcript  should  contain  a  certificate  showing  the 
transfer  of  the  cause. 

5.  Charge  omitting  time  and  place,  and  assuming  facts  as  proved. — A 
charge  which  pretermits  time  and  place,  or  which  assumes  as  fact  what 
only  oral  testimony  tends  to  prove,  is  erroneous. 

6.  When  appeal  lies. — In  a  criminal  case,  when  the  record  does  not 
show  any  judgment  entered  up  on  the  verdict,  the  appeal  will  be  dis- 
missed by  this  court  ex  mero  motu. 
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From  the  County  .Court  of  Jackson. 

Tried  before  the  Hon.  John  B.  Tally. 

The  indictnrient  in  this  case  was  found  in  the  Circuit  Court, 
at  the  May  term,  1885,  and  charged  that  the  defendant  "sold 
vinous  or  spirituous  liquors  without  license,  and  contrary  to 
law."  The  case  seems  to  have  been  transferred  to  the  County 
Court,  though  there  is  in  the  transcript  no  certificate  of  the 
fact;  and  a  trial  was  there  had  before  a  jury,  who  returned  a 
verdict  of  guilty,  and  assessed  a  fine  of  fift}-  dollars  against 
the  defendant.  The  judgment-entry  sets  out  the  verdict,  and 
then  adds :  "Thereupon,  the  defendant,  together  with"  three 
other  persons  named,  "in  open  court  confess  a  judgment  for 
said  fine  and  costs,  and  in  writing  waive  the  benefit  of  the  ex- 
emption laws  of  the  State.  It  is  therefore  considered  by  the 
court,  that  the  State  of  Alabama,  for  the  use  of  Jackson 
county,  have  and  recover  of  the  defendant  and"  his  said  sure- 
ties "the  said  sum  of  fifty  dollars,  as  by  the  jury  aforesaid  as- 
sessed, together  with  the  costs  in  this  behalf  expended,  for 
which  let  execution  issue ;  and  against  this  judgment,  and  the 
execution  to  be  issued  thereon,  there  is  no  exemption  of  per- 
sonal property  of  the  defendant  or  his  sureties." 

Before  entering  on  the  trial,  the  defendant  submitted  a  mo- 
tion to  quash  the  indictment,  "because,  although  said  indict- 
ment purports  to  be  signed  by  H.  C.  Jones,  the  solicitor  of  the 
circuit,  it  was  not  in  fact  signed  by  him,  or  by  any  one  law- 
fully authorized  to  sign  his  name,  nor  was  it  submitted  to  the 
grand  jury  by  the  said  solicitor;  but,  on  the  contrary,  said  so- 
licitor was  not  in  attendance  upon  the  court,  nor  before  the 
grand  jury  finding  the  bill,  during  the  sitting  thereof.  And 
defendant  further  says,  that  one  D.  W.  Speake,  an  attorney  of 
said  court,  without  being  appointed  by  the  court  as  solicitor 
pro  tew..,  was  before  the  grand  jnry  during  their  investigation 
of  said  case,  swearing  the  witnesses,  and  advising  the  grand 
jury  as  to  their  duties  in  the  case,  and  counselled  the  finding 
of  the  indictment;  that  said  Speake  was  acting  as  the  agent  or 
deputy  of  said  Jones,  in  his  absence,  and  drafted  and  submit- 
ted said  indictment  to  the  grand  jury;  and  said  Jones,  the  so- 
licitor, had  no  knowledge  of  said  indictment,  until  he  found  it 
on  the  files  in  this  court."  On  the  hearing  of  this  motion,  it 
was  shown  to  the  court  by  a  member  of  the  grand  jury,  the 
clerk  of  the  Circuit  Court,  and  said  D.  W.  Speake,  that  the 
solicitor  of  the  circuit,  H.  C.  Jones,  was  absent  at  the  term  of 
the  court  at  which  the  indictment  was  found ;  that  the  presid- 
ing judge,  beckoning  from  the  bench  to  Speake,  who  had  been 
acting  as  deputy  for  Jones  several  months,  "told  him  he  would 
have  to  act  as  solicitor ;"  that  Speake  did  thereupon  act  as  so- 
licitor, swore  the  witnesses  before  the  grand  jury,  and  signed 
29 
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tlie  solicitor's  name  to  the  several  indictments  found.  There 
was  no  entry  of  record  showing  his  appointment,  and  the  de- 
fendant objected  to  the  parol  evidence  offered.  On  this  evi- 
dence, the  court  overruled  the  motion  to  quash,  and  the  de- 
fendant excepted. 

On  the  trial,  one  Rudder,  a  witness  for  the  State,  testified 
that  one  morning  in  Februarj',  1885,  about  day-light,  his  wife 
being  confined,  he  was  sent  by  Dr.  Graham,  the  attending 
physician,  to  get  a  pint  of  whiskey  from  the  defendant,  who 
kept  a  drug-store ;  that  he  went  to  the  house  of  the  defendant, 
who  was  then  in  bed,  and  got  his  key,  telling  him  that  he 
wanted  to  get  some  whiskey,  and  that  Dr.  Graham  had  sent 
him  for  it;  that  he  went  to  the  drug-store,  and  got  a  pint  of 
whiskey  out  of  a  bottle  which  he  found  on  a  shelf,  marked 
Spir.  Frum.^  and  carried  it  home  for  his  wife;  and  that  this 
occurred  in  said  county,  "within  three  miles  of  the  Stevenson 
Hotel."  The  defendant,  testifying  as  a  witness  in  his  own 
behalf,  stated  that  he  would  not  have  let  defendant  have  the 
key  of  the  drug-store,  if  he  had  not  said  that  Dr.  Graham  sent 
him  ;  that  he  frequently  let  Dr.  Graham  have  the  key  to  fill 
prescriptions,  and  that  Graham  sometimes  attended  to  his 
business  in  his  absence ;  and  that  he  knew,  at  the  time  he  let 
defendant  have  the  key,  that  his  wife  was  in  labor,  and  that 
Dr.  Graham  was  attending  on  her. 

On  this  evidence,  the  court  gave  the  following  charges  to 
the  jury :  (1.)  "If.  the  jury  believe,  beyond  a  reasonable 
doubt,  tliat  the  defendant  knew  Rudder  wanted  his  key  to  get 
whiskey,  and  gave  him  his  key,  and  Rudder  got  the  whiskey, 
as  shown  by  the  evidence,  then  the  jury  must  find  the  defend- 
ant guilty.''  (2.)  "The  fact  that  Rudder's  wife  was  sick,  and 
the  doctor  was  at  his  house,  and  had  sent  him  after  whiske}^ 
can  constitute  no  defense  in  this  case."  (3.)  "If  the  jury  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that  with- 
in twelve  months  before  the  finding  of  the  indictment,  and 
within  three  miles  of  Stevenson  Hotel  in  said  county,  the  wit- 
ness Rudder  called  on  defendant  for  his  key,  telling  him  he 
watited  to  get  whiskey,  and  defendant  gave  him  the  key,  and 
Rudder  got  a  pint  of  whiskey  from  the  store ;  then  there  was 
such  a  selling,  or  giving,  or  disposing  of  the  whiskey,  as  the 
law  forbids."  The  defendant  duly  excepted  to  each  of  these 
charges  as  given. 

Wm.  L.  Martin,  for  the  appellant. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State. 
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STONE,  C.  J.— Section  775  of  the  Code  of  1876  was 
amended  by  the  act  approved  February  13,  1879 — Sess.  Acts, 
42.  By  the  amended  section  it  was  provided,  that  when,  from 
any  one  of  several  enumerated  causes,  there  was  no  solicitor  in 
attendance,  or  tlie  solicitor  Was  incompetent,  or  refused  to  act, 
the  presiding  judge  "  must  appoint  a  competent  attorney  to  act 
in  the  solicitor's  place."  The  sections  immediately  preceding 
section  775  show  on  what  occasions  it  was  necessary  for  a  so- 
licitor to  be  present,  competent  and  willing  to  act,  for  whose 
absence,  incompetency,  or  refusal  to  act,  if  either  occurred,  an- 
other was  to  be  appointed.  It  was  at  a  "  regular  term  of  the 
Circuit  Court  in  their  circuits,"  at  which  he  was  required  to 
•'  remain  until  the  business  of  the  State  was  disposed  of  ;  "  or 
at  a  special  term,  "  held  for  the  trial  of  persons  charged  with 
felony."  These  were  the  occasions  and  happenings  when  a  so- 
licitor was  required  to  be  appointed.  "  In  all  such  cases,  the 
attorney  so  appointed  shall  be  entitled  to  all  the  fees  allowed 
to  solicitors,  which  shall  be  taxed  against  the  defendant  on  con- 
viction, and  collected  in  the  same  manner  that  solicitor's  fees 
are  collected."  And  by  section  773  of  the  Code  it  is  enacted, 
that  if  the  solicitor  is  absent,  "  a  conditional  judgment  must  be 
rendered  against  him,  for  one  hundred  dollars,"  &c.  Al!  these 
provisions  show,  that  the  appointment  of  a  solicitor,  when 
made  under  this  statute,  is  made  b}'  the  judge  sitting  as  a 
court,  and  not  by  the  judge  at  chambers,  or  while  off  tiie  bench. 
He  could  not,  as  a  mere  judge,  impose  the  penalty  or  forfeiture 
against  the  absent  solicitor  ;  and  in  no  proper  sense  could  he  be 
called  "  the  presiding  judge,"  unless  the-  court  was  in  session 
and  he  presided  over  it.  Presiding  judge,  ex  vi  terminm'um, 
means  a  court  in  session,  and  a  judge  presiding.  There  is, 
therefore,  nothing  in  the  argument,  that  such  appointment  is 
made  by  the  judge,  merely  as  judge,  and  not  by  the  court.  It 
is  the  act  of  the  court,  and,  to  be  valid,  it  must  appear  of  re- 
cord ;  for  courts  speak  only  by  their  records. 

On  the  principles  declared  above,  Mr.  Speake,  who  acted  as 
prosecuting  officer  when  the  indictment  in  this  case  was  found, 
was  not  a  solicitor  in  law  or  fact,  but  the  mere  substitute  of 
Jones,  the  lawfully  chosen  solicitor.  He  was  not  the  appointed 
solicitor,  for  there  is  no  legal  evidence  of  his  appointment. 

It  is  not  essential  to  the  validity  of  the  indictment,  that 
Jones,  the  regular  solicitor,  or  that  any  other  solicitor,  should 
liave  prepared  or  signed  it.  "  An  indictment  receives  its  legal 
efficacy  from  the  finding  and  return  of  the  grand  jury ;  and  the 
legal  evidence  of  its  verity  is  the  return  '  a  true  bill,'  apparent 
upon  some  part  of  it,  bearing  the  signature  of  the  foreman." 
Holley  V.  The  State,  75  Ala.  14,  and  authorities  cited. 
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Section  4773  of  the  Code,  amended  by  act  approved  Febru- 
ary 23,  1883 — Sess.  Acts,  158 — declares,  that  "oaths  may  be 
administered  to  witnesses  before  the  grand  jury  while  in  ses- 
sion, either  by  the  foreman,  or  by  the  solicitor."  The  testi- 
mony given  on  the  motion  made  'to  quash  the  indictment  in 
this  case,  proves  that  the  only  oath  to  the  witness,  on  whose 
evidence  the  indictment  was  found,  was  administered  by  Mr. 
Speake,  the  representative  of  Jones,  the  solicitor.  We  have 
shown  above  that  he  was  not  solicitor ;  and  it  follows  that  he 
had  no  authority  to  administer  an  oath  to  the  witness.  The 
statements  of  the  witness  were  not  given  under  the  sanction 
of  an  oath,  and  hence  the  indictment  was  found  without  legal 
evidence.  The  motion  to  quash  should  have  prevailed. — Spar- 
renherger  v.  The  State,  53  Ala.  481  ;  Nixon  v.  The  State, 
68  Ala.  535. 

There  is  an  imperfection  in  this  record.  The  indictment 
was  found  in  the  Circuit  Court,  and  the  trial  was  had  in  the 
County  Court.  The  record  fails  to  show  how  the  case  got  into 
the  latter  court.  There  should  have  been  a  certificate  corre- 
sponding to  section  2  of  ihe  act  to  regulate  the  trial  of  misde- 
meanors in  Jackson  county,  approved  February  9,  1881  -Sess. 
Acts,  232 — ^and  that  certificate  should  have  constituted  a  part 
of  the  record  sent  to  this  court. 

Charge  No.  1,  given  at  the  instance  of  the  State,  is  faulty  in 
several  respects.  It  pretermits  time  and  place,  and  assumes  as 
fact  that  Rudder  got  whiskey  from  the  drug-store,  when  there 
was  only  oral  evidence  tending  to  prove  it.  Whether  or  not 
he  got  the  whiskey,  was  a  question  for  the  jury  to  pass  on. 
Charges  2  and  3  are  free  from  error. 

We  have  considered  the  questions  raised,  because  they  bear 
on  the  further  progress  of  this  case.  We  would  avoid  its  re- 
turn to  this  court,  if  we  can.  The  appeal,  however,  must  be 
dismissed,  because  no  judgment  of  the  court  was  pronounced 
on  the  jury's  verdict  of  guilty.  It  is  from  judgments  of  courts, 
not  verdicts  of  juries,  that  appeals  lie  to  this  court. 

Appeal  dismissed. 

Vol,  lxxvui. 


1885.]  OF  ALABAMA.  453 

[Donnelly  v.  The  State.] 


Donnelly  1?.  The^tate. 

Indictment  for  Larceny  of  Hog. 

1.  Misnomer. — The  variance  between  the  names  Donnelly  and  Donly 
is  not,  as  matter  of  law,  sufficient  to  support  a  plea  in  abatement  on  the 
ground  of  a  misnomer. 

2.  Huiiband  and  wife  as  witnesses  for  each  other. — On  principles  of 
public  policy,  the  wife  is  not  a  competent  witness  for  her  husband, 
when  on  trial  in  a  criminal  prosecution,  although  the  defendant  is  now 
allowed  to  testify  for  himself. 

3.  Constitutionality  of  statute,  as  affected  by  variance  betrveen  enrolled 
and  engrossed  bill,  as  shown  by  legislative  journals. — The  statute  approved 
February  17th,  1885,  providing  for  the  organization  of  juries,  and  ex- 
cepting from  its  operation  certain  named  counties  (Sess.  Acts  1884-5, 
p.  181),  is  valid  and  operative  in  Colbert  county,  notwithstanding  a  va- 
riance between  the  enrolled  bill,  as  signed  by  the  presiding  ofHcers  and 
approved,  and  the  bill  shown  by  the  legislative  journals  to  have  been 
passed,  by  the  insertion  of  Clay  among  the  excepted  counties. 

From  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  indictment  in  this  case  charged  that  William  Donnelly 
feloniously  took  and  carried  away  a  hog,  the  property  of  Salem 
Hampton.  The  indictment  was  found  by  a  grand  jury  organ- 
ized under  the  provisions  of  the  act  approved  February  17th, 
1885.— Sess.  Acts  1884-5,  pp.  181-86.  The  defendant  moved 
the  court  to  quash  the  indictment,  on  the  ground  that  the  said 
statute  was  unconstitutional,  on  account  of  a  variance  betw^een 
the  enrolled  bill,  which  received  the  executive  approval,  and 
the  bill  which  actually  passed  the  two  houses  of  the  General 
Assembly,  as  shown  by  the  legislative  journals,  which  were 
read  in  evidence.  The  court  overruled  the  motion,  and  the 
defendant  excepted.  The  defendant  then  filed  a  plea  in  abate- 
ment on  the  ground  of  a  misnomer,  alleging  that  his  name  was, 
and  always  had  been,  William  Donly.,  and  not  Donnelly  ^  to 
which  plea  the  court  sustained  a  demurrer,  holding  that  the 
two  names  were  idem  sonans.  On  the  trial,  as  the  bill  of  ex- 
ceptions shows,  the  State  introduced  one  Jack  Boiling  as  a  wit- 
ness, who  testified,  in  substance,  that  he  and  the  defendant 
killed  the  hog,  and  hid  the  carcass  in  the  woods  until  night, 
when  they  cleaned  and  divided  it,  each  taking  one  half;  that 
on  the  next  day,  hearing  that  a  search-warrant  had  been  sued 
out  for  the  hog,  he  went  with  tiie  defendant  to  his  house, 
where    the   defendant's  wife  handed   to   them,   through   the 
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window,  a  bag  containing  the  remnant  of  the  meat,  and  they 
thereupon  carried  it  away  and  buried  it  in  a  iield.  Another 
witness  for  the  State,  who  lived  in  a  room  adjoining  the  de- 
fendant's house,  testified  that  she  saw  the  defendant's  wife 
hand  a  bag  containing  something  through  the  window  to  the 
defendant  and  said  Jack  Boiling.  The  defendant  then  offered 
his  own  wife  as  a  witness,  and  proposed  to  prove  by  her  that 
she  had  not  handed  a  bag  out  of  the  window  to  her  husband 
and  Jack  Boiling,  and  that  they  had  not  had  any  fresh  pork 
.at  the  house  at  or  about  the  time  referred  to.  On  objection  by 
the  State,  the  court  held  the  witness  incompetent,  and  refused 
to  let  her  testify  as  proposed  ;  and  the  defendant  excepted. 

J.  B.  MooKE,  Jas.  Jackson,  E.  B.  Alman,  and  J.  H. 
Nathan,  for  the  appellant,  cited  Humphrey  v.  Whitten, 
1 7  Ala.  30  ;  Lawrence  v.  The  State^  59  Ala.  61 ;  Ghajpnian  v. 
Holding,  60  Ala.  533 ;  La7ig  v.  Waters,  47  Ala.  624 ;  Tucker 
V.  The  State,  71  Ala.  342;  Gordon,  Rankin  <&  Co.  v.  Tweedy, 
71  Ala.  202 ;  People  v.  Hovey,  92  N.  Y.  554 ;  United  StaUs 
V.  Guitteau,  1  Mackey,  D.  C.  498. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State. 

SOMERYILLE,  J. — 1.  We  can  not  say  that  the  demurrer 
to  the  defendant's  plea  of  misnomer  was  improperly  sustained. 
It  does  not  appear,  as  matter  of  law,  that  the  names  of  Donly 
and  Donnelly  can  not  be  correctly  pronounced  so  as  to  be  idem 
sonans.  The  rapid  pronunciation  of  the  second  of  these 
names  may  render  the  letter  e  silent,  so  as  to  make  the  alleged 
variance  immaterial.  This  court  has  decided  many  supposed 
variances,  quite  as  material,  to  be  insufficient  to  support  a  plea 
in  abatement. — Edmundson' s  Case,  17  Ala.  179;  Gresham  v. 
Walker,  10  Ala.  370;  Block  v.  The  State,  QQ  Ala.  493  ;  Aaron 
'V.  The  State,  37  Ala.  106  ;  Ward  v.  The  State,  28  Ala.  53 ; 
Wharton's  Or.  Ev.  (8th  Ed.)  §  96. 

2.  The  wife'of  *he  defendant  M'as  not  a  competent  witness 
for  him  on  the  trial.  The  precise  point  was  decided  at  the 
present  term  in  Birge  v.  The  State  {ante,  p.  435),  where  we 
held  that  her  inadmissibility  was  based  upon  reasons  of  public 
and  social  policy,  and  was  not  affected  in  any  manner  by  the 
recent  statute  authorizing  defendants  in  criminal  cases  to  be-ex- 
amined  as  witnesses  in  their  own  behalf. — See,  also.  Woods  v. 
The  State,  76  Ala.  35 ;  Wharton's  Cr.Ev.  (8th  Ed.)  §  400. 

3.  The  questions  raised  in  this  case  as  to  the  alleged  irreg- 
ularities in  the  organization  of  the  grand  jury  which  found  the 
indictment,  and  the  supposed  unconstitutionality  of  the  act  of 
February  17,  1885  (Acts  1884-85,  p.  181),  under  which  this 
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body  was  organized,  are  the  same  as  those  raised  in  the  case  of 
Ahernathy  v.  The  State,  at  the  present  term ;  atite,  p.  411. 
They  were  there  decided  adversely  to  the  views  urged  by  the 
appellant's  counsel. 

We  have  examined  the  rulings  of  the  court  on  the  evidence, 
and  are  of  opinion  that  they  are  free  from  error. 

Affirmed. 


AVard  v.  The  State. 

Motion  for  Substitution  of  Lost  Record  in  Criminal  Case. 

1.  Suhsiitation  of  lost,  or  destroyed  record. — The  statutory  provisions 
authorizing  the  substitution  of  the  record  of  any  judgment  or  judicial 
proceeding  which  has  been  lost  or  destroyed  (Code,  §§  555-58),  are 
cumulative  to  the  inherent  power  which  the  court  possesses  by  virtue 
of  its  original  and  plenary  jurisdiction. 

2.  Same;  copies  of  record,  and  evidence. — It  is  not  necessary  that  the 
notice  of  the  motion  shall  state  the  evidence  which  will  be  offered,  but 
the  substitution  may  be  made  upon  the  best  evidence  that  can  be  ad- 
duced, if  satisfactory  to  the  court ;  and  when  copies  of  the  lost  record 
and  proceedings  are  attached  to  the  notice,  verified  by  the  affidavit  of 
the  clerk,  and  oral  evidence  in  addition  is  offered,  which  is  not  set  out, 
this  must  be  held  to  be  satisfactory  and  sufficient  to  authorize  the  sub- 
stitution. 

3.  Same;  sufficiency  of  original  judgment. — On  luotion  to  substitute 
the  lost  record  of  the  conviction  and  proceedings  in  a  criminal  case,  no 
question  can  arise  as  to  the  sufficiency  of  the  proceedings  to  sustain 
the  original  judgment. 

From  the  Circuit  Court  of  Dale. 

Tried  before  the   Hon.  H.  D.  Clayton. 

This  was  a  motion  by  the  solicitor,  in  the  name  of  the  State, 
"  to  supply  and  substitute  the  lost  and  burned  record  of  the 
organization  of  the  court  and  grand  jury  that  found  the  bill  of 
indictment  against  William  J.  Ward,  and  all  the  records  of  the 
organization  of  the  court,  ordered,  published  and  made,  and  all 
the  records  of  all  the  proceedings  on  the  arraignment,  trial,  con- 
viction and  sentence  of  said  William  J.  Ward,  in  the  case  of 
the  State  v.  William  J.  Ward,  charged  with  the  murder  of  Ja- 
cob J.  Parmer ;  also,  to  enroll  said  copy  of  said  record  as  a 
substitute  for  said  lost  and  burned  record."  Copies  of  the  or- 
ders and  proceedings  proposed  to  be  substituted,  verified  by 
the  affidavit  of  the  clerk  of  the  court,  were  appended  to  the  no- 
tice served  on  the  defendant ;  and  he  appeared  and  filed  objec- 
tions in  writing  to  the  granting  of  the  motion.     The  objections 
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were,  in  substance,  that  the  court  had  no  power  or  jurisdiction 
to  make  the  proposed  substitution  ;  that  the  evidence  offered 
by  the  State  was  insufficient  to  authorize  tlie  substitution  ;  that 
the  papers  proposed  to  be  substituted  did  not  show  a  legal  con- 
viction of  the  defendant ;  that  there  was  no  order  of  the  pro- 
bate judge  showing  the  selection  of  the  grand  jury ;  that  the 
papers  did  not  show  the  order  for  a  special  venire^  and  its  ser- 
vice and  return  ;  that  the  papers  did  not  contain  a  full  and 
complete  copy  of  the  entire  record  of  the  case,  the  charge  of 
the  court  to  the  jury  being  omitted,  and  also  the  bill  of  excep- 
tions. On  the  hearing  of  the  motion,  as  the  judgment-entry 
recites,  "  the  State'  offered  in  evidence,  in  support  of  the  mo- 
tion, the  affidavit  on  file  of  J.  A.  Adams,  the  clerk  of  the  said 
court,  and  the  oral  evidence  of  said  Adams,  that  the  record  as 
offered  is  correct,  and  that  the  original  is  destroyed.  The  de- 
fendant objected  to  the  granting  of  said  motion,  and  filed  the 
following  written  objections,"  setting  them  out.  "  The  de- 
fendant proved  that,  on  his  said  trial  under  said  indictment, 
the  charge  in  chief  by  the  court  to  the  jury  was  delivered  in 
writing,  having  been  so  required  by  the  defendant ;  and  he 
further  objected  to  the  granting  of  said  motion,  because  said 
charge  was  not  embraced  in  said  proposed  record.  The  said 
motion  and  objections  were  duly  considered  by  the  court ;  and 
upon  the  evidence  it  is  considered,  ordered,  and  adjudged  by 
the  court,  that  the  following  be,  and  the  same  is  hereby,  estab- 
lished as  the  record,  and  enrolled  as  such."  The  defendant 
excepted  to  this  action  and  judgment  of  the  court,  and  he  as- 
signs the  same  as  error. 

Oates  &  Cowan,  J.  W.  Foster,  W.  D.  Roberts,  and  W. 
E.  Mauldin,  for  the  appellant. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State. 

CLOPTON,  J. — Cumulative  to  the  inherent  power  which 
the  court  possesses  by  virtue  of  its  original  and  plenary  juris- 
diction, statutory  provision  is  made  for  the  substitution  of  the 
record  of  any  judicial  proceeding,  suit  or  judgment  of  the 
Circuit  Court,  which  may  be  lost,  burned,  or  otherwise  de- 
stroyed. The  party  proposing  to  make  substitution  is  required 
to  give  the  opposite  party  at  least  ten  days'  notice  before  tiie 
term  of  the  court  at  which  such  motion  is  proposed  to  be  made; 
which  notice  shall  state  the  court  in  which  the  judgment  pro- 
posed to  be  substituted  was  rendered,  the  amount  and  date  of 
the  same,  and  payments,  if  any ;  and  such  notice  shall  be  the 
basis  of  the  motion.  It  is  not  required  that  notice  shall  be 
given  of  the  evidence  intended  to  be  offered  ;  but  the  snbstitu- 
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tion  may  be  made  hy  order  of  the  court,  upon  the  best  evidence 
that  can  be  adduced,  and  which  shall  be  satisfactory  to  the 
court,  of  the  former  existence  and  contents  of  the  record. 
Code,  §  555;  Lilly  v.  Larkin,  Q6  Ala.  110. 

Notice  of  the  pioposed  motion  was  served  on  the  appellant 
more  than  ten  days  before  the  term  of  the  court  at  which  it 
was  proposed  to  make  the  substitution.  Copies  of  the  pro- 
ceedings, orders,  records  and  judgment  proposed  to  be  substi- 
tuted, were  appended  to  the  notice,  showing  the  date  of  each, 
and  the  particular  case  in  which  they  arose.  A  notice,  substan- 
tially similar,  has  been  held  sufficient. — Pruitt  v.  Pruitt^  43 
Ala.  73. 

The  appellant  appeared,  and,  without  objecting  to  the  suffi- 
ciency of  the  notice,  filed  objections  going  to  the  power  and 
jurisdiction  of  the  court,  to  tiie  sufficiency  of  the  evidence,  and 
also  to  the  sufficiency  of  the  record  proposed  to  be  substituted, 
to  sustain  the  judgment  of  conviction.  The  affidavit  of  the 
clerk,  which  accompanied  the  notice,  was  sufficient,  in  the  ab- 
sence of  countervailing  evidence,  to  authorize  the  substitution. 
But  the  record  recites  that,  in  addition,  oral  evidence  was  of- 
fered, which,  the  contrary  not  appearing,  will  be  presumed  to 
have  been  satisfactory  to  the  court,  and  sufficient. 

On  the  motion  to  substitute,  the  legal  sufficiency  of  the  rec- 
ord, as  proposed  to  be  substituted,  to  sustain  the  final  judg- 
ment, does  not  arise.  Whether  the  proceedings  were  regular 
or  irregular,  a  substantial  copy  of  the  lost  or  destroyed  record 
must  be  substituted;  and  when  substituted,  it  has  the  same  ef- 
fect and  efficacy  the  original  would  have  had.  The  question 
of  its  sufficiency  to  sustain  the  conviction  must  be  determined 
on  appeal  from  the  judgment  of  conviction. 

Affirmed. 


Ex  parte  Cre^vs, 

Application  for  C&i'tiorari  and  Habeas  Corpus. 

1.     Statutory  provisions   as   to  hiring  of  county  convicts. — Under  the/^x/^^/? 
statutory  provisions  regulating  the  hiring  of  county  convicts  (Sess.  Acts  Y/^^^ 
1882-3,  p.  135,  §  5;  Sess.  Acts  1884-5,  pp.  187-96,  §  35),  two  distinct  andjT'S^^ 
separate  contracts,  or  systems  of  letting  to  hire — one  for  persons  con-^  t:^^t^>'<€*. 
victed  of  offenses  involving  moral  turpitude,  and  the  other  for  persons 
convicted  of  other  offenses — are  necessary,  when  the  court  has  decided 
on  letting  to  hire  as  the  mode  of  inflicting  the  punishment  of  hard  la- 
bor for  tlie  county  ;  and  these  must  be  shown  by  the  orders  of  the  court 
entered  of  record,  though  they  may  be  carried  into  effect  by  any  mem- 
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ber  of  the  court,  or  any  other  person  duly  appohited  and  authorized  by 
the  court  to  act  for  it. 

2.  Discharge  of  convict  sentenced  to  hard  labor,  when  sentence  is  not 
carried  into  effect. — When  a  person,  being  convicted  of  a  misdemeanor, 
is  sentenced  to  hard  labor  for  the  county  on  non-payment  of  the  fine  and 
costs,  and  ordered  to  be  ' '  confined  in  the  county  jail  until  within  five  days 
next  after  the  adjournment  of  the  court,  when  he  will  be  delivered  to 
the  superintendent  of  hard  labor  by  the  sherifF;"  he  is  entitled  to  be 
discharged  on  habeas  corpus,  if  the  order  is  not  carried  into  effect  within 
a  reasonable  time  after  the  adjournment  of  the  court. 
^^3.  Same;  what  is  reasonable  time. — In  such  case,  the  judgment  and 
sentence  being  rendered  on  the  3d  December,  and  the  term  of  the  court 
expiring  by  limitation  on  the  5th,  a  petition  for  discharge  from  cus- 
tody, filed  on  the  23d,  is  not  premature,  although  the  minutes  have  not 
been  signed  by  the  presiding  judge. 

This  was  an  application  by  petition,  in  the  name  of  Aleck 
Crews,  for  the  writs  of  certiorari  and  habeas  corpus,  to  procure 
his  discharge  from  the  custody  of  M.  L.  Passmore,  deput}'- 
sheriff  and  jailer  of  Barbour  county,  who  held  him  under  a 
judgment  rendered  by  the  Circuit  Court  of  said  county  on  the 
3d  December,  1885.  The  application  for  a  discharge  on  ha- 
beas corpus  was  tirst  addressed  to  Hon.  John  A.  Foster,  chan- 
cellor, who,  on  the  hearing,  on  December  26th,  1885,  refused 
to  discharge  the  petitioner  ;  and  a  copy  of  the  proceedings  then 
had,  with  the  chancellor's  judgment  refusing  a  discharge,  was 
made  an  exhibit  to  the  petition  filed  in  this  court.  A  copy  of 
the  judgment  under  which  the  petitioner  was  held  in  custody, 
was  also  made  an  exhibit  to  the  petition,  the  material  parts  of 
it  being  stated  in  the  opinion  of  the  court.  It  was  proved 
also,  on  the  hearing  before  the  chancellor,  that  the  petitioner, 
with  other  county  convicts,  was  offered  on  the  9th  December 
to  Comer  &  McCurdy,  who  had  a  contract  with  the  County 
Commissioners  "for  all  the  convicts  sentenced  to  hard  labor 
for  said  county,"  from  the  1st  February,  1884,  to  the  Ist  Feb- 
ruary, 1886;  but  they  refused  to  receive  him,  because,  being 
convicted  of  an  offense  not  involving  moral  turpitude,  they 
could  not  put  him  to  work  "  at  Pratt  Mines  and  vicinity,  at 
the  business  of  raining,"  as  their  contract  authorized  them  to 
employ  their  convicts.  This  contract,  which  was  offered  in 
evidence  on  the  hearing,  was  dated  January  15th,  1884,  and 
was  signed  by  said  Comer  &  McCurdy,  and  by  A.  H.  Alston, 
the  probate  judge  of  the  county,  "  appointed  by  the  court  of 
County  Commissioners  to  hire  out  the  persons  sentenced  for 
hard  labor  for  said  county ;"  and  it  was  made  subject  on  its 
face  to  all  the  provisions  of  the  act  approved  February  22d, 
1883.— Sess.  Acts  1882-3,  p.  135. 

The  contract  with  Comer  &  McCurdy  was  made,  as  the 
probate  judge  testified,  under  an  order  made  by  the  court  of 
County  Commissioners,  and  regularly  entered  on  their  min- 
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utes,  on  the  27tli  December,.  1883,  as  follows  :  "It  is  ordered 
by  the  court,  that  the  convicts  or  chain-gang  of  said  county  be 
let  out  to  the  highest  bidder  at  public  outcry,  in  front  of  the 
court-house  door  in  Clayton,  after  having  tirst  advertised," 
(fee.  "It  is  further  ordered,  that  said  convicts  be  hired  for 
the  space  of  two  years,  beginning  February  1st,  1884,  and  that 
they  be  hired  under  contract  and  bond  of  like  terms  and  agree- 
ment of  the  contract  and  bond  now  in  force  between  Barbour 
county  and  J.  W.  Comer,  which  expires  on  Jan.  1st,  1884; 
said  contract  to  be  approved  by  the  judge  of  probate,  who  is 
hereby  empowered  to  act  in  behalf  of  the  county.  It  is  fur- 
ther ordered,  that  the  judge  of  probate  be  authorized  to  hire 
the  convicts,  for  the  space  of  one  month  from  January 
1st,  1884,  to  the  present  contractors,  upon  the  same  terms 
that  the  convicts  are  now  hired."  In  June,  1885,  Comer 
&  McCurdy  having  refused  to  receive  under  their  contracts 
two  county  convicts  who  had  been  convicted  of  offenses  not 
involving  moral  turpitude,  the  probate  judge  made  a  private 
contract  for  hiring  them  out,  and  reported  his  action  to  the 
court  of  County  Commissioners,  at  the  ensuing  July  term  ; 
and  said  court  thereupon  entered  on  their  minutes  an  order 
approving  and  ratifying  his  action,  and  then  adding :  "  It  is 
further  ordered,  that  in  all  similar  cases  the  judge  of  probate 
be,  and  he  is  hereby,  empowered  to  make  such  arrangements 
as  to  him  may  seem  best."  And  at  the  November  term,  1885, 
said  court  made  and  entered  another  order,  in  these  words : 
"  On  motion,  Judge  Alston  was  authorized  to  adopt  measures 
at  his  discretion,  and  take  such  steps  as  he  might  deem  proper, 
as  to  the  letting  out  of  the  contract  for  county  convicts,  when 
the  terms  of  the  present  contract  shall  have  expired."  These 
orders,  as  Judge  Alston  testified,  showed  the  entire  action  of 
the  County  Commissioners  in  the  matter  of  establishing  a  sys- 
tem for  the  hiring  of  the  county  convicts. 

J.  M.  White,  and  J.  N.  Williams,  for  the  petitioners. 

Thos.  N.  ]5d!cCLELLAN,  Attomey-General,  for  the  State. 

STONE,  C.  J.— By  act  approved  February  22d,  1883, 
§  5,  Sess.  Acts,  135,  it  was  declared  to  be  "  unlawful  for  the 
hirers  of  convicts  to  work  together,  or  confine  in  the  same 
room  or  apartment,  any  convict  who  has  been  sentenced  for 
the  commission  of  a  misdemeanor  with  a  convict  sentenced  for 
the  commission  of  a  felony;  .  .  .  All  persons  convicted 
of  misdemeanors  shall  be  employed  or  hired  in  the  county 
where  convicted,  unless,  in  the  opinion  of  the  persons  or  body 
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having  charge  of  tlie  hiring  of  sucli  persons,  the  interest  of 
the  countyj-equires  that  they  be  hired  ontside  of  the  county," 

The  acVapproved  February  17th,  1885— Sess.  Acts,  ISt-OG 
— contains  further  provisions  on  the  subject.  See  sections  19, 
20,  and  35.  By  section  35  it  is  provided,  "  That  it  shall  be 
unlawful  to  work  upon  railroads,  or  in  mines,  convicts  who 
have  been  convicted  of  an  offense  not  involving  moral  turpi- 
tude." 

It  is  not  important  that  we  should  determine  the  meaning 
and  extent  of  the  order  of  the  court  of  County  Commissioners 
of  Barbour  county,  made  and  entered  December  27th,  1883. 
We  iticline  to  the  opinion,  that  its  true  interpretation  makes  it 
comprehensive  enough  to  embrace,  not  only  convicts  then 
under  sentence  of  conviction,  but  also  such  as  should  be  ad- 
judged guilty  afterwards,,  while  that  order  stood  in  force.  It 
was,  as  we  think,  a  sul)8tantial  compliance  with  the  statute  as 
found  in  the  Code  of  1876,  beginning  with  section  4465.  The 
act  of  February  22d,  1883,  required  that  persons  convicted  of 
misdemeanors  should  be  worked  apart  from  convicted  felons,, 
and  further  required  that  misdemeanants  should  be  employed 
or  hired  in  the  county  in  which  they  were  convicted,  unless, 
in  the  opinion  of  the  authorities  letting  them  to  hire,  the  good 
of  the  county  required  they  should  be  hired  outside  of  the 
county.  This  statute,  it  would  seem,  required  the  establish- 
ment of  two  systems  for  letting  to  hire — one  for  the  hiring  of 
convicted  felons ;  and  the  other,  of  persons  adjudged  guilty  of 
misdemeanors.  We  need  not  decide  this.  The  later  statute 
of  February  17th,  1885,  relieves  this  question  of  all  doubt  and 
uncertainty,  and  requires  that,  if  the  court  of  County  Com- 
missioners determine  on  letting  to  hire,  as  the  mode  of  inflict- 
ing the  punishment  of  hard  labor  for  the  county,  there  must 
be  independent  lettings  of  the  two  classes — convicts  of  offenses 
involving  mo-al  turpitude,  and  convicts  whose  offenses  do  not 
involve  tnoral  turpitude.  The  two  classes  can  not,  with  any 
propriety,  be  let  to  one  hirer,  by  one  and  the  same  contract ; 
for  they  can  not  be  worked  together,  while  one  class  may  be 
put  to  labor  which  is  much  more  onerous  and  hazardous  than 
the  other  can  be  subjected  to. 

It  is  manifest  that,  while  the  order  of  December,  1883,  was 
sufficient  for  persons  convicted  of  crimes  involving  moral  tur- 
pitude, it  was  and  is  wholly  unsuited  to  that  class  of  minor 
offenders,  in  whose  offenses  that  bad  element  is  wanting.  The 
petitioner  in  this  case  was  convicted  of  an  assault  and  battery. 
The  statute  forbids  that  he  shall  be  worked  on  railroads,  or  in 
mines,  and  also  forbids  that  he  shall  be  hired  out  of  the  county, 
unless,  in  the  opinion  of  the  court  of  County  Commissioners, 
the  interest  of  the  county  requires  it.  No  provision  is  found 
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in  said  order  which  meets  sucli  a  ease  as  this,  as  is  shown  in 
Comer  &  McCnrdy's  rightful  refusal  to  accept  a  misdemeanant 
under  their  contract. 

The  only  action  of  the  court  of  County  Commissioners 
affecting  the  class  of  offenders  guiltless  of  moral  turpitude, 
other  than  what  is  stated  above,  is  found  in  two  orders  of  that 
court.  The  first  was  passed  at  the  July  term,  1885,  and,  after 
referring  to  the  action  of  the  judge  of  probate  in  privately 
hiring  out  two  persons  previously  convicted  of  misdemeanors, 
and  ratifying  his  action  in  the  premises,  proceeded  as  follows : 
"And  it  is  further  ordered  that,  in  all  similar  cafes,  the  judge  of 
probate  be,  and  he  is  hereby,  empowered  to  niake  such 
arrangements  as  to  him  may  seem  best.*"  The  other  was  an 
order  adopted  at  the  November  term,  1885,  in  the  following 
language :  "  On  motion.  Judge  Alston  [probate  judge]  was 
authorized  to  adopted  measures  at  his  discretion,  and  take  such 
steps  as  he  might  deem  proper,  as  to  the  letting  out  of  the 
contract  for  county  convicts,  when  the  terms  of  the  present 
contract  shall  have  expired,"'  The  contract  referred  to,  as 
being  about  to  expire,  was  doubtless  the  contract  with  Comer 
&  McCurdy,  by  which  the  court  of  County  Commissioners  of 
Barbour  county  had  previously  let  the  convicts  of  the  county 
to  "  work  at  Pratt  Mines  and  vicinity,  at  the  business  of 
mining."  Neither  of  these  orders,  nor  both  combined,  can  be 
construed  into  a  compliance  with  the  statute.  The  court 
itself  must  "  determine  in  what  manner,  and  on  what  partic- 
ular works,  the  labor  shall  be  performed." — Code  of  1876, 
§4465.  The  "particular  works"  mentioned  have  reference 
to  labor  to  be  performed  for  the  county  proper,  such  as  "  labor 
on  public  roads,"  etc.  When  the  intention  is  to  let  to  hire, 
very  general  terms  will  be  sufficient.  Enough  that  it  discrim- 
inate between  the  two  classes,  one  of  which  may  be  put  to 
labor  on  railroads,  or  in  mines,  and  anywhere  in  the  State ; 
the  other,  not  to  be  carried  out  of  the  county,  unless  an  order 
is  passed  by  the  court  of  County  Commissioners,  affirming 
that,  in  the  opinion  of  the  court,  the  interest  of  the  county 
requires  that  they  be  hired  outside  of  the  county.  Perhaps, 
the  briefest  and  simplest  method  of  disposing  of  the  question 
will  be  found  to  be,  to  make  one  order  for  hiring  persons  con- 
victed of  offenses  involving  moral  turpitude,  and  another  for 
offenders  of  the  class  involving  no  moral  turpitude.  Any- 
thing equivalent  to  this  would  be  sufficient.  And  these  orders 
must  be  entered  on  the  records  of  the  court. — Code  of  1876, 
§  4468.  Being  made  by  the  court,  and  entered  of  record,  the 
court  of  County  Commissioners  may  carry  them  out,  "  by 
themselves,  or  by  some  member  of  their  body,  or  other  person 
to  be  appointed  by  them."— Code  of  1876,  §  4469.     We  hold 
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that,  when  the  petition  for  habeas  corpus  was  filed  in  this  case, 
no  system  of  hard  labor  for  the  county  had  been  established 
by  the  court  of  County  Commissioners  of  Barbour  county, 
adapted  to  the  case  we  have  in  hand. 

The  petitioner,  Alexander  Crews,  was,  on  December  3d, 
1885,  tried  and  convicted  of  an  assault  and  battery  in  the  Cir- 
cuit Court  of  Barbour  county,  then  in  session  at  Clayton.  The 
tine  assessed  against  him  was  three  hundred  dollars.  The 
judgment-entry  states  that  "the  defendant,  Aleck  Crews,  fail- 
ing to  pay  or  secure  his  fine,  it  is  considered  by  the  court  that 
he  be  imprisoned  to  hard  labor  for  the  county  for  ninety  days 
for  the  fine,  and  until  the  costs  are  paid,  at  35  cents  per  day, 
unless  sooner  paid ;  and  that  he  be  confined  in  the  common  jail 
of  the  county  until  within  five  days  next  after  the  adjournment 
of  this  court,  wdien  he  will  be  delivered  to  the  superintendent 
of  hard  labor  for  the  county  by  the  sheriff,  who  is  charged 
with  the  execution  of  this  sentence." 

It  was  shown  "  that  the  Circuit  Court  of  Barbour  county 
had  not  been  in  actual  session  in  Clayton  since  Saturday,  De- 
cember 5th  ;  that  there  had  been  no  formal  adjournment  of 
the  court,  nor  had  the  minutes  been  signed  ;  that  the  court  had 
transacted  no  business  at  Clayton  since  said  date  of  December 
5th,  and  that  there  was  no  business  of  the  court  remaining  un- 
done, except  the  signing  of  the  minutes  by  the  judge ;  that  the 
Circuit  Court  convened  in  session  at  Eufaula  on  Monday,  De- 
cember 7th,  and  remained  in  active  session  there  until -De- 
cember 24th,  when  there  was  an  informal  adjournment.  The 
court  at  Eufaula  has  not  yet,  December  26th,  formally  ad- 
journed." The  petition  and  order  for  original  haheas  corpus 
in  this  case  bear  date  December  23d,  1885. 

In  answer  to  the  relief  prayed  in  this  case,  it  is  urged  that, 
when  the  petition  for  haheas  corpus  was  filed — December  23d, 
1885 — the  term  of  the  court  at  Clayton  had  not  adjourned, 
and  therefore  the  petition  was  prematurely  filed.  The  latest 
statute,  declaring  when  the  Circuit  Courts  of  Barbour  county 
shall  be  held,  was  approved  March  1st,  1881. — Sess.  Acts,  57. 
There  is  an  error  in  the  printed  copy.  Corrected  by  the 
statute  in  manuscript,  it  provides  that  Circuit  Courts  shall  be 
held  "for  the  county  of  Barbour,  at  Clayton,  on  the  eleventh 
Mondays  after  the  first  Mondays  in  March  and  September,  and 
may  continue  two  weeks ;  and  at  Eufaula  on  the  thirteenth 
Mondays  after  the  first  Mondays  in  March  and  September,  and 
may  continue  two  weeks,  or  until  the  business  is  disposed  of." 
The  Fall  term,  1885,  of  the  court  at  Clayton  commenced  No- 
vember 23d,  and  ended  December  5th ;  that  being  the  time 
prescribed  by  law.  That  term  could  not  be  prolonged  beyond 
December  5th5  for  that  was  the  limit  the  law  had  prescribed. 
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The  term  at  Enfaula,  being  allowed  to  continue  until  the  busi- 
ness was  disposed  of,  remained  in  session  until  December  24th, 
one  day  after  the  petition  for  habeas  cot'piis  was  presented  and 
allowed  in  this  ease.  A  (juestion  may  arise,  whether  the  court, 
held  partly  at  Clayton,  and  partly  at  Eufaula,  is  to  be  treated 
as  two  separate  terras,  or  as  one  term.  This  question  has  not 
been  argued,  and  we  do  not  propose  now  to  decide  it.  We  do 
not  doubt  that,  when  the  presiding  judge  ordered  that  the  de- 
fendant ''  be  confined  in  the  common  jail  of  the  county  until 
within  five  days  next  after  the  adjournment  of  this  court,"  he 
had  reference  to  the  term  then  being  held  at  Clayton.  That 
term,  as  we  have  seen,  expired,  both  in  law  and  in  fact,  on  De- 
cember 5th  ;  and  the  extra  five  days,  during  which  the  peti- 
tioner was  allowed  to  be  kept  in  prison,  expired  with  December 
10th.  These  additional  five  days  were  only  a  reasonable  time 
within  which  to  execute  the  order  of  the  court,  and,  no  doubt, 
were  so  intended. — Kh'hy  v.  The  State,  62  Ala.  51.  After  the 
expiration  of  these  five  days,  the  petitioner  remained  in  prison 
twelve  days,  before  he  applied  for  habeas  corpus.  During 
these  twelve  days,  he  was  imprisoned  by  no  order  of  the  court ; 
for  the  sentence  was,  that  he  should  do  hard  labor,  not  suffer 
imprisonment.  And  the  court  of  County  Commissioners  had 
established  no  system  of  hard  labor  adapted  to  the  offense  of 
which  he  had  been  convicted.  It  follows,  that  the  petitioner 
is  improperly  imprisoned,  and  is  entitled  to  his  discharge,  as 
the  facts  now  appear  before  us. — Ex  jxf'Tte  McKivett,  55  Ala. 
236  ;  Kirby  v.  The  State,  62  Ala.  51 ;  State  v.  Metcalf,  75  Ala. 
42 ;  Smith  v.  The  State,  76  Ala.  69. 

The  Merits  of  habeas  coi'pus  and  certiorari  will  be  awarded, 
unless  the  petitioner  is  content  to  renew  his  application  before 
a  court  or  judge  of  primary  jurisdiction.  The  costs  of  this 
proceeding  are  adjudged  against  M.  L.  Passmore,  who  can 
apply  for  relief  to  the  court  of  County  Commissioners,  if  he 
thinks  himself  aggrieved. 


Chapman  v.  The  State. 

Indictment  for    Assault    and    Battery. 

1.  What  constitates,  assault. — Presenting  and  aiming  an  unloaded  gun 
at  a  person  within  shooting  distance,  in  such  manner  as  to  terrify  him, 
he  not  knowing  that  the  gun  is  not  loaded,  will  not  support  a  conviction 
for  a  criminal   assault,   although   it  may   support    a  civil   action  for 
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From  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  H.  D.  Clayton. 

H.  D.  Clayton,  Jr.,  for  the  appellant,  cited  Johnson  v.  The 
State^  35  Ala.  363;  La^osori  v.  The  State^  30  Ala.  14;  Tm^er 
V.  The  State,  43  Ala.  354 ;  Blackwell  v.  The  State,  9  Ala.  79 ; 
Shaw  V.  The  State,  18  Ala.  547. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
Bloomer  v.  The  State,  5  Sneed,  68 ;  Smith  v.  State,  7  Humph. 
43:  flays  v.  People,  1  Hill,  a51  ;  Com.  v.  White,  110  Mass. 
407;  Com.  v.  McLaughlin,  5  Allen,  507;  10  Iowa,  130;  9  C. 
&  P.  483 ;  Balkum  v.  State,  40  Ala.  671 ;  2  Bish.  Cr.  Law, 
§  53 ;  2  Whart.  C.  Law,  §  1244. 

SOMERVILLE,  J. — The  defendant  was  indicted  for  an  as- 
sault and  battery  upon  the  person  of  one  McLeod,  and  was 
convicted  of  a  mere  assault. 

It  may  be  that,  if  the  indictment  had  been  for  robbery,  the 
facts  in  evidence  would  have  sustained  the  allegation  of  an  as- 
sault, which,  in  cases  of  that  nature,  is  often  merely  construc- 
tive ;  for  every  attempt  at  robbery,  or  to  commit  rape,  or  to  do 
other  like  personal  injury,  involves  within  it  the  idea  of  an  as- 
sault, either  actual  or  constructive. 

The  present  conviction,  however,  can  be  sustained  only  on 
the  theory,  that  it  was  an  assault  fpr  the  defendant  to  present 
or  aim  an  unloaded  gun  at  the  person  charged  to  be  assaulted, 
in  such  a  menacing  manner  as  to  terrify  him,  and  within  such 
distance  as  to  have  been  dangerous  had  the  weapon  been  loaded 
and  discharged.  On  this  question,  the  adjudged  cases,  both  in 
this  country,  and  in  England,  are  not  agreed,  and  a  like  differ- 
ence of  opinion  prevails  among  the  most  learned  commentators 
on  the  law.  We  have  had  occasion  to  examine  these  authorities 
with  some  care,  on  more  occasions  than  the  present ;  and  we 
are  of  the  opinion  that  the  better  view  is,  that  presenting  an 
unloaded  gun  at  one  who  supposes  it  to  be  loaded,  although 
within  the  distance  the  gun  would  carry  if  lo?ided,  is  not,  with- 
out more,  such  an  assault  as  can  be  punished  criminally, 
although  it  may  sustain  a  civil  suit  for  damages.  The  conflict 
of  authorities  on  the  subject  is  greatly  attributable  to  a  failure 
to  observe  the  distinction  between  these  two  classes  of  cases. 
A  civil  action  would  rest  upon  the  invasion  of  a  person's  "right 
to  live  in  society  without  being  put  in  fear  of  personal  harm  ;" 
and  can  often  be  sustained  by  proof  of  a  negligent  act  resulting 
in  unintentional  injury. — Peterson  v.  Haffner,  26  Amer.  Rep. 
81;  Cooley  on  Torts,  161.  An  indictment  for  the  same  act 
could  be  sustained  only  upon  satisfactory  proof  of  criminal  in- 
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tention  to  do  personal  harm  to  another  by  violence. — State  v. 
Davis^  1  Ired.  Law,  125  ;  s.  c,  35  Amer.  Dec.  735.  The  ap- 
proved definition  of  an  assault  involves  the  idea  of  an  inchoate 
violence  to  the  person  of  another,  with  tlie  present  means  of 
carrying  the  intent  into  effect. — 2  Greenl.  Ev.  §  82;  Roscoe's 
On  Ev.  (7th  Ed.)  296  ;  People  v.  Lilley,  43  Mich.  52L  Most 
of  onr  decisions  recognize  the  old  view  of  tlie  text-books,  that 
there  can  be  no  criminal  assault  without  a  present  intention,  as 
well  as  present  abilit}',  of  using  some  violence  against  the  per- 
son of  another. — 1  Russ.  Cr.  (9th  Ed.)  1019  ;  State  v.  Blackwell^ 
9  Ala.  79 ;  Johnson  v.  State,  43  Ala.  354.  In  Zawson  v.  State, 
30  Ala.  14,  it  was  said  that,  "to  constitute  an  assault,  there 
must  be  the  commencement  of  an  act,  which,  if  not  prevented, 
would  produce  a  battery."  The  case  of  Balku7n  v.  The  State, 
40  Ala.  671,  which  was  decided  by  a  divided  court,  proba-bly 
does  not  harmonize  with  the  foregoing  decisions. 

It  is  true  that  some  of  the  modern  text-writers  define  an 
assault  as  an  apparent  attempt  by  violence  to  do  corporal  hurt 
to  another,  thus  ignoring  entirely  all  question  of  any  criminal 
intent  on  the  part  of  the  perpetrator. — 1  Whart.  Cr.  Ev. 
§  603;  2  Bish.  Cr.  Law,  §  32.  The  true  test  can  not  be  the 
mere  tendency  of  an  act  to  produce  a  breach  of  the  peace ;  for 
opprobrious  language  has  this  tendency,  and  no  words,  how- 
ever violent  or  abusive,  can,  at  common  law,  constitute  an 
assault.  It  is  unquestionably  true,  that  an  apparent  attempt  to 
do  corporal  injury  to  another  may  often  justify  the  latter  in 
promptly  resorting  to  measures  of  self-defense.  But  this  is 
not  because  such  apparent  attempt  is  itself  a  breach  of  the 
peace,  for  it  may  be  an  act  entirely  innocent.  It  is  rather  be- 
cause the  person  who  supposes  himself  to  be  assaulted,  has  a 
right  to  act  upon  appearances,  where  they  create  reasonable 
grounds  from  which  to  apprehend  imminent  peril.  There  can 
be  no  difference,  in  reason,  between  presenting  an  unloaded 
gun  at  an  antagonist  in  an  affray,  and  presenting  a  walking- 
cane,  as  if  to  shoot,  provided  he  honestly  believes,  and  from 
the  circumstances  has  reasonable  ground  to  believe,  that  tlie 
cane  was  a  loaded  gun.  Each  act  is  a  mere  menace,  the  one 
equally  with  the  other  ;  and  mere  menaces,  whether  by  words 
or  acts,  without  intent  or  ability  to  injure,  are  not  punishable 
crimes,  although  they  may  often  constitute  sufficient  ground 
for  a  civil  action  for  damages.  The  test,  moreover,  in  crim- 
inal cases,  can  not  be  the  mere  fact  of  unlawfully  putting  one 
in  fear,  or  creating  alarm  in  the  mind  ;  for  one  may  obviously 
be  assaulted,  although  in  complete  ignorance  of  the  fact,  and, 
therefore,  entirely  free  from  alarm. — People  v.  Lilley,  43  Mich. 
525  ;  s.  c,  1  Crim.  Law  Mag.  605.  And  one  may  be  put  in 
fear  under  pretense  of  begging,  as  in  TaplifbS  case,  occurring 
30 
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during  the  riots  in  London,  decided  in  1780,  and  reported  in 
2  East  P.  C.  712,  and  cited  in  many  of  the  other  old  authori- 
ties. These  views  are  sustained  by  the  spirit  of  our  own  ad- 
judged cases,  cited  above,  as  well  as  by  the  following  authori- 
ties, which  are  directly  in  point. — 2  Greenl.  Cr.  Law  Rep.,  and 
nnte^  on  pp.  271-275,  where  all  the  cases  are'  fully  reviewed  ; 
2  Addison  on  Torts  (Wood's  Ed.  1881),  §  788,  note  1,  pp.  4-7 ; 
Roscoe's  Crim.  Ev.  (7th  Ed.)  296 ;  1  Russell  Cr.  (9th  Ed.~) 
i02U;  Blake  v.  Barnard,  9  C.  &  P.  626;  Reg.  v.  James, 
1  C.  &  P.  530;  Rohlnson  v.  State,  31  Tex.  170;  McKay  v. 
State,  44  Tex.  43 ;  State  v.  Davis,  35  Anier.  Dec.  735. 

The  opposite  view  is  sustained  by  the  following  authors  and 
adjudged  cases:  7  Bish.  Cr,  Law  (7th  Ed.),  ^  32 ;  1  Whart. 
Cr.  Law  (9th  Ed.),  §$^603,  182;  Reg.  v.  St.  George,  9  C.  & 
P.  483;  Com.  v.  White,  110  Mass.  407;  State  v.  Shepard, 
10  Iowa,  126  ;  State  v.  Smith,  2  Hump.  457.  See,  also,  3  Greenl. 
Ev.  (I4th  Ed.)  §  59,  note  h;  1  Arch.  Cr.  Pr.  &  PI.  (Pomeroy's 
Ed.)  907,  282-283;  StaU  v.  Benedict,  11  Vt.  238;  State  v. 
Xeety,  74  N.  C.  425  ;  s.  c,  21  Amer.  Rep.  496. 

Tiie  rulings  of  the  court  were  opposed  to  these  views;  and 
the  judgment  must  therefore  be  reversed,  and  the  cause  re- 
manded. 


Chamblee  i?.  The  State. 

Indictment  for  Murder. 

1.  Special  venire  in  capital  case. — The  general  statute  regulating  the 
drawing  of  jurors  and  organization  of  juries  in  criminal  cases  (Sess. 
Acts  1884-5,  p.  181),  when  two  or  more  capital  cases  are  set  for  trial  on 
the  same  day,  authorizes  and  provides  for  but  one  special  venire  for  all. 

2.  Flight ;  subsequent  explanatory  declarations. — Flight  soon  after  the 
commission  of  the  offense  charged,  though  it  may  be  of  slight  probative 
force,  is  an  evidentiary  fact  in  the  nature  of  an  implied  admission  ;  and 
while  it  may  be  explained  or  qualified  by  accompanying  declarations  on 
the  principle  of  res  gestiv,  subsequent  conduct,  acts  or  declarations,  are 
flot  admissible  for  that  purpose. 

3.  Verdict  on  Sundai/. — A  verdict  ma\  be  received  on  Sunday,  and 
judgment  be  entered  on  it  on  the  next  day. 

From  the  City  Court  of  Birmingham. 

Tried  before  the  Hon,  H.  A.  Sharpe. 

The  defendant  in  this  case,  LaFayette  Chamblee,  was  in- 
dicted for  the  murder  of  Marcus  Chamblee,  by  shooting  him 
with  a  gun  or  pistol  ;  was  tried  on  issue  joined  on  the  plea  of 
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not  guilty,  convicted  of  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary  for  the  term  of  thirteen  years. 
There  was  no  objection  on  the  trial,  so  far  as  the  record  shows, 
either  to  tiie  grand  jury  by  whom  the  indictment  was  found,  or 
to  the  special  venire  from  which  the  petit  jury  was  selected. 
On  the  trial,  as  the  bill  of  exceptions  recites,  "  the  testimony 
tended  to  show  that,  before  the  Unding  of  said  indictment,  the 
defendant  killed  said  Marcus  Chainblee  in  said  county,  by 
shooting  him  with  a  gun  or  pistol;  and  that  six  or  seven  days 
afterwards,  defendant  being  charged  by  his  neighbors  with  the 
commission  of  the  offense,  he  fled  from  his  home  in  the  county, 
and  went  to  Mississippi,  where  he  remained  about  ten  months, 
and  then  voluntarily  returned  to  his  home,  and  remained  there 
until  he  was  arrested  en  said  charge.  The  defendant's  counsel 
then  asked  James  Chamblee,  who  was  a  brother  of  the  defend- 
ant and  of  the  deceased,  whether  or  not  he  had  ever  communi- 
cated to  the  defendant  the  fact  that  he  was  indicted  in  this 
county  for  killing  the  deceased  ;  and  if  so,  how  long  afterwards 
it  was  before  defendant  returned.  The  State  objected  to  this 
question,  and  the  court  sustained  the  objection ;  to  which  the 
defendant  excepted.  The  defendant's  counsel  promised  to 
connect  it  with  other  evidence  in  the  case,  showing  tliat  de- 
fendant did  not  leave  home  from  conscious  guilt."  This  is  all 
the  bill  of  exceptions  states  in  this  connection. 

The  jury  retired  to  consider  of  their  verdict  on  Saturday 
evening,  and  having  announced  to  the  presiding  judge,  through 
the  bailiff,  on  Sunday  evening,  that  they  had  agreed  on  a  ver- 
dict, it  was  then  received  in  the  presence  of  the  prisoner,  and 
against  his  objection  ;  and  judgment  was  entered  on  it  on  the 
next  day,  also  against  his  objection. 

J.  W.  Chamblee,  and  W.  J.  Cahalan,  for  the  appellant, 
cited  Haynes  v.  Sledge^  2  Porter,  530 ;  Nabors  v.  The  State, 
6  Ala.  200  ;  Ned  v.  The  State,  7  Porter,  187. 

T.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
Heidv.  The  State,  53  Ala.  404;  68  Ala.  486,  515;  1  Bishop's 
Cr.  Pr.  1001. 

CLOPTON,  J. — When  this  case  was  first  submitted,  the 
record  did  not  disclose  that  any  day  was  set,  or  special  jurors 
were  drawn,  for  the  trial  of  the  defendant.  The  record  has 
been  since  corrected,  and  now  shows  that  a  day  was  set  for  his 
trial,  and  jurors  were  drawn.  Two  capita]  cases  were  set  for 
the  same  day,  and  jurors  were  drawn  at  the  same  time,  for  the 
trial  of  both  cases.  Construing  the  statute  regulating  the  draw- 
ing and  impanneling  of  jurors  in  Dallas  county  (Acts  1884-85, 
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p.  492),  we  held  in  Evans  v.  State,,  at  the  present  term,  that 
it  was  irregular  to  draw  at  the  satne  time  special  jurors  for  the 
trial  of  two  capital  cases,  though  set  for  trial  on  the  same  day. 
The  jurors  in  the  present  case  were  drawn  under  the  "Act  to 
more  effectually  secure  competent  and  well  qualified  jurors  in 
the  several  counties  in  this  State,  with  the  exception  "  of  cer- 
tain named  counties. — Acts  1884-85,  p.  181.  The  provisions 
of  the  act  are  materially  different  from  the  act  relating  to  Dal- 
las county,  as  to  the  manner  of  drawing  special  jurors  for  the 
trial  of  capital  cases.  The  language  is  :  "  When  any  capital 
case  or  oases  stand  for  trial,  the  court  shall,  at  least  three  days 
before  the  same  are  set  for  trial,  cause  the  box  containing  the 
names  of  jurors  to  be  brought  into  the  court-room,  and,  having 
the  same  well  shaken,  the  presiding  judge  shall  then  and  there 
publicly  draw  therefrom  not  less  than  twelve,  nor  more  than 
twenty-four  of  said  names ;  .  .  .  and  the  names  of  the 
jurors  so  drawn,  together  with  the  panel  of  thirty-six  hereto- 
fore provided  for,  shall  constitute  the  venire  from  which  the 
jurors  to  try  said  capital  case  or  cases  shall  be  selected."  The 
statute  contemplates  that  more  than  one  case  may  be  set  for 
trial  on  the  same  day.  If  more  than  one,  the  presiding  judge, 
nevertJieless,  can  not  draw  more  than  twenty-four  names;  and 
but  one  venire  is  provided,  from  which  the  juries  to  try  such 
cases  shall  be  selected.  Under  the  provisions  of  the  statute, 
the  drawing  of  the  jurors  was  regular. 

Flight,  soon  after  the  commission  of  an  o£fense,  may  be  of 
the  least  probative  force  of  all  the  criminating  circumstances, 
and  is  insufficient  by  itself  to  authorize  a  conviction  ;  but  it  is 
an  evidentiary  fact,  from  which,  in  connection  with  other 
proof,  guilt  may  be  inferred.  It  is  admissible  in  all  cases,  the 
prosecution  having  proved  the  flight,  for  the  defendant  to  show 
any  explanatory  or  excusing  circumstances,  constituting  the 
7'es  gestae.  The  conduct  of  the  accused,  whether  consisting  of 
flight  or  other  act,  or  of  appearance,  operates  in  the  nature  of 
an  admission.  Admissions  or  declarations,  made  at  one  time, 
can  not  be  qualified  or  controlled  by  other  declarations,  made 
at  a  subsequent  time.  No  more  can  an  admission,  implied 
from  conduct,  be  explained  or  controlled  by  subsequent  con- 
duct, which  forms  no  part  of  the  res  gestm. — Campbell  v.  The 
State,  23  Ala.  44.  The  evidence  as  to  the  information  of  the 
indictment  being  communicated  to  the  defendant,  and  the  time 
of  his  return,  was  properly  excluded.  The  offer  was  accom- 
panied with  a  proposition  to  connect  it  with  other  evidence, 
showing  that  lie  did  not  leave  from  a  consciousness  of  guilt ; 
but  the  court  was  not  informed  of  the  character  of  such 
other  evidence,  and  there  was  no  offer  in   fact   to  introduce 
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any.  The  defendant  was  not  denied  the  opportunity  to  ex- 
plain or  excuse  his  flight  by  competent  evidence. 

It  was  lawful  for  the  court  to  receive  the  verdict  on  Sunday, 
and  enter  the  judgment  on  a  succeeding  day. — Reid  v.  /State, 
53  Ala.  401;  1  Bish.  Crim.  Pro.  §  1001. 

Affirmed. 


Boiling  V,  The  State. 

Indictment  for  Petit  Larceny. 

1.  Revision  of  judgment  in  criminal  case,  without  writ  of  error. — In  a 
criminal  case,  "  when  any  question  of  law  is  reserved  for  the  consider- 
ation of  "  this  court,  it  is  the  duty  of  the  clerk  below  to  make  out  and 
forward  a  transcript  of  the  record  (Code,  §  4979) ;  which  transcript,  be- 
ing here  filed,  gives  this  court  jurisdiction,  if  the  question  is  properly 
presented. 

2.  Same. — When  the  question  does  not  distinctly  appear  on  the  re- 
cord, it  must  be  reserved  by  bill  of  exceptions ;  and  when  it  does  appear 
on  the  record,  as  a  ruling  on  demurrer  to  a  plea,  not  being  proper  mat- 
ter for  a  bill  of  exceptions,  the  record  must  show  that  the  question  was 
reserved  at  the  time  the  ruling  was  made. 

From  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  Tnos.  M.  Arrington. 

Macdonald  &  Ferguson,  and  H.  C.  Bullock,  for  appellant. 

Thos.  N.  McOlellan,  Attorney-General  for  the  State. 

STONE,  C.  J.— In  Ex  parte  Knight,  %\  Ala.  482,  we  con- 
strued the  statute  bearing  on  the  subject  of  appeals  and  writs 
of  error  in  criminal  cases,  commencing  with  section  4978  of 
the  Code  of  1876.  We  there  ruled  that,  unless  some  question 
of  law  is  reserved  under  section  4978,  the  case  can  not  be 
brought  to  this  court  for  review  by  the  mere  act  of  the  clerk 
in  sending  up  the  transcript  under  section  4979  of  the  Code. 
Carrying  out  the  statute,  we  further  ruled,  that  if  the  question 
did  not  distinctly  appear  on  the  record,  "  it  must  be  reserved 
by  bill  of  exceptions,  duly  taken  and  signed  by  the  presiding 
judge,  as  in  civil  cases."  We  said  further,  that  if  the  question 
did  distinctly  appear  on  the  record,  then  it  could  not  be  re- 
served, or  brought  to  our  notice,  by  bill  of  exceptions.  Still, 
we  said,  that  to  justify  a  consideration  of  the  case  without  a 
writ  of  error,  the  record  must  show  that  a  question  of  law  was 
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reserved,  and  that  it  was  done  "  at  the  time  of  the  decision  of 
the  question."  Otherwise,  we  said,  the  trial  court  had  no  au- 
thority to  suspend  the  execution  of  the  sentence.  We  deem  it 
unnecessary  to  repeat  the  argument,  so  fully  presented  in  that 
case.  The  remedy  being  a  substitute  for  an  appeal  or  writ  of 
error,  and  given  by  statute,  to  obtain  its  benefits  there  must  be 
a  substantial  compliance  with  all  the  statute  requires. 

In  the  present  case,  the  ruling,  of  which  a  review  is  sought^ 
arises  on  demurrer  sustained  to  defendant's  pleas  of  former 
jeopardy.  This  appears  of  record,  as  it  rightfully  should  do, 
and  hence  could  not  be  raised  by  bill  of  exceptions.  The  facts 
shown  by  the  record  are  as  follows  :  On  November  20,  1885, 
the  State's  demurrer  to  defendant's  pleas  was  sustained,  the  de- 
fendant put  on  trial  on  plea  of  not  guilty,  and  a  verdict  of 
guilty  rendered  by  the  jury.  The  record  is  silent  as  to  the  res- 
ervation of  any  question  at  that  time.  Ten  days  afterwards, 
sentence  was  pronounced  on  the  defendant,  and  in  the  sen- 
tence is  found  the  following  clause  :  "  Questions  of  law  having 
arisen  in  this  case  for  the  decision  of  the  Supreme  Court  of 
Alabama,  this  sentence  is  suspended  pending  an  appeal  to  said 
court."  This  is  all  the  record  contains  to  found  an  argument 
on  that  any  question  of  law  was  reserved  for  the  consideration 
of  this  court.  It  is  insufficient,  and  the  case  is  not  properly 
before  us. 

There  are  two  reasons  for  holding  that  a  mere  ruling  of  the 
court  against  the  defendant,  although  properly  a  part  of  the 
record,  does  not,  without  more,  bring  a  criminal  case  to  this 
court  for  review  under  section  4979.  First:  To  have  that  ef- 
fect, the  statute  requires  that  the  question  shall  be  reserved. 
Second  :  Any  other  ruling  would  make  it  the  duty  of  the  clerk 
to  certify  and  transmit  to  this  court  for  revision  the  record  of 
every  conviction  in  a  criminal  case,  in  which  there  was  a  ruling 
on  pleadings  adverse  to  defendant;  and  this,  irrespective  of  the 
wish  of  the  defendant  to  claim  an  appeal.  The  plain  meaning 
of  the  statute  is,  that  to  obtain  an  appeal  in  such  case,  without 
writ  of  error,  the  question  must  be  reserved — reserved  at  the 
{proper  time,  and  the  record  must  show  it. 

If,  when  the  demurrer  was  sustained,  the  question  had  been 
then  and  there  reserved  for  this  court's  consideration,  and  such 
reservation  had  been  embodied  in  the  judgment-entry,  or  oth- 
erwise on  the  minutes  of  the  court,  together  with  the  ruling  on 
the  demurrer,  that  would  have  been  a  compliance  with  the 
statute,  and  would  have  authorized  a  suspension  of  tiie  execu- 
tion of  the  sentence  ;  and  it  then  would  have  become  the  duty 
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of  the  clerk  to  certify  and  transmit  to  this  court  a  transcript  of 
the  record,  according  to  the  provisions  of  section  4997  of  the 
Code. 

Appeal  dismissed. 


Jackson  v.  The  State. 

Indictment  for  Murder. 

1.  Special  venire;  when  proper. — A  spec-ial  venire  is  necessary,  and  is 
authorized,  only  in  capital  cases  (Code,  §  4874) ;  and  on  a  second  trial 
under  an  indictment  for  murder,  the  first  having  resulted  in  a  con- 
viction of  murder  in  the  second  degree,  which  operates  as  an  acquittal 
of  the  higher  offense,  and  is  so  pleaded  on  the  second  trial,  the  defend- 
ant is  not  entitled  to  a  special  venire. 

2.  Discharge  of  juror  on  account  of  sickness. — The  discharge  of  a 
juror  by  order  of  the  court,  on  account  of  sickness,  and  the  substitution 
of  another  juror  in  his  stead,  authorizes  the  commencement  of  the  trial 
anew,  but  does  not  enlarge  the  number  uf  peremptory  challenges  al- 
lowed the  defendant  (Code,  §^  4906,  4879) ;  and  if  he  has  already  ex- 
hausted his  peremptory  challenges,  he  can  not  challenge  peremptorily 
the  substituted  juror. 

3.  Examination  of  witness  testifying  as  to  character. — A  witness,  when 
called  to  testify  to  character,  must  testify  to  the  person's  reputation  in 
the  community,  and  not  to  particular  facts  or  rumors  affecting  his  repu- 
tation; but,  on  cross-examination,  a  greater  latitude  as  to  details  is  al- 
lowed, and  he  may  be  asked  what  he  had  heard  other  persons  say,  or 
what  he  had  himself  said,  at  a  particular  time  and  place,  as  to  matters 
affecting  the  character  of  the  person  inquired  about. 

4.  Competency  of  witness  to  testify  as  to  character. — Wheii  a  witness 
states  that  he  knew  the  character  of  the  deceased,  or  other  person  in- 
quired about,  "in  the  upper  portion  of  the  neighborhood  in  which  he 
lived,  but  not  in  the  lower  portion,"  this  does  not  affect  his  competency, 
but  goes  only  to  the  weight  or  sufficiency  of  his  testimony. 

5.  Self-defense. — The  defendant's  belief  that  it  was  necessary  to  kill 
his  assailant  in  order  to  save  his  own  life,  or  to  prevent  grievous  bodily 
harm,  must  not  only  be  honestly  entertained,  but  must  be  reasonable 
and  well  founded  ;  though  he  may  act  on  appearances,  as  if  they  were 
real. 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  defendant  in  this  case  was  indicted  for  the  murder  of 
Joseph  Bragg,  by  shooting  him  with  a  gun  ;  and  on  his  second 
trial,  as  shown  by  the  present  record,  was  convicted  of  man- 
slaughter in  the  first  degree,  and  sentenced  to  the  penitentiary 
for  the  term  of  five  years.  The  points  decided  by  the  court 
will  be  readily  understood  from  the  opinion,  without  any  addi- 
tional statement  of  facts. 
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(tardnek  &  Wiley,  for  the  appellant. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — Upon  the  state  of  facts  disclosed  by 
the  record,  the  defendant  was  not  entitled  to  a  special  venire  of 
jurors,  under  the  provisions  of  section  4874  of  the  Code  (1876). 
Special 'ye?^^V<?*,  under  this  section,  are  authorized  only  where 
the  defendant  is  on  trial  for  a  capital  felony.  In  January, 
1885,  he  had  been  arraigned  and  tried  for  murder  in  the  first 
degree,  but  had  been  convicted  only  of  murder  in  the  second 
degree.  This  verdict,  and  the  sentence  based  on  it,  operated 
as  an  acquittal  of  the  higher  grade  of  the  offense,  although  the 
judgment  was  afterwards  reversed,  upon  appeal,  by  this  court. 
Upon  the  present  trial,  a  plea  was  interposed  setting  up  the 
fact  of  this  ac(iuittal,  by  way  of  defense  t^  the  higher  crime 
charged  in  the  indictment.  The  truth  and  sufficiency  of  this 
plea  were  admitted  by  the  State  ;  and  the  subsequent  trial,  both 
in  law  and  in  fact,  was  only  for  murder  in  the  second  degree. 
The  court,  therefore,  was  not  under  the  duty,  nor  did  it  have 
the  power,  to  order  the  summoning  of  a  special  venire. — De- 
Annan  V.  The  State,  77  Ala.  10. 

The  defendant,  during  the  organization  of  the  jury,  is  shown 
to  have  exhausted  the  fifteen  peremptory  challenges  to  which 
the  statute  entitled  him.  There  could,  therefore,  be  no  error 
in  refusing  to  him  the  privilege  of  challenging  the  juror  Davis, 
who  was  selected  as  a  substitute  for  the  one  discharged  by  or- 
der of  the  court  because  of  being  incapacited  by  sickness  for 
the  performance  of  his  duty.  The  only  effect  of  such  discharge 
was  to  authorize  the  trial  to  commence  anew.  It  did  not  en- 
large the  number  of  challenges  allowed  in  the  cause. — Code, 
1876,  §§  4906,  4879. 

It  is  certainly  true  that  character  or  reputation,  when  prop- 
erly made  the  subject  of  proof  in  courts  of  justice,  means  the 
estimate  in  which  the  individual  is  held  by  the  community, 
and  not  the  private  opinion  entertained  of  him  by  the  wit- 
nesses who  may  be  called  to  testify  in  reference  to  such  fact. 
Particular  facts,  therefore, ,  are  inadmissible  in  evidence  on  this 
issue,  upon  the  direct  examination,  or  even  rumors  of  sucli 
facts  as  may  be  either  damaging  or  beneficial  to  the  character 
of  the  person  sought  to  be  attacked  or  sustained.  But,  on  cross- 
examination,  there  is  allowed  much  greater  latitude  of  inter; 
rogation  as  to  details,  this  being  often  the  only  efficacious  test 
available  for  the  discovery  of  truth.  To  test  the  soundness  of 
the  witness'  gpinion,  and  elicit  the  data  upon  which  it  is  founded, 
he  may  often  be  cross-examined  as  to  particular  facts  affecting 
•character. — De  Annan's  case,  71  Ala.  352  ;   Tesney's  case,  77 
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Ala.  33.  The  witness,  Taylor,  having  testified  in  behalf  of  the 
State  that  the  general  character  of  the  deceased  was  good,  it 
was,  in  our  opinion,  competent  for  the  defendant,  on  cross- 
examination,  to  ask  him  if  he  had  not  said,  at  a  time  and  place 
specified,  that  the  deceased  was  a  bad  man.  It  would  certainly 
have  been  competent  to  prove  that  the  witness  ha"d  heard  one 
or  more  persons  residing  in  the  community  make  such  an  asser- 
tion. Why  not,  then,  that  he  himself  had  done  so,  as  he  was 
as  much  a  constituent  part  of  the  community  as  any  other  sin- 
gle individual  would  be  ^  The  court  erred  in  excluding  this 
evidence. 

The  fact  that  the  witness  knew  the  character  of  the  deceased 
only  in  what  he  termed  "the  upper  portion  of  the  neighbor- 
hood in  which  he  lived,"  but  not  in  "  the  lower  portion,"  did 
not  affect  the  competency  of  his  testimony,  but  went  only  to 
its  weight  or  sufficiency.  This  was  only  circumscribing  his 
knowledge  to  a  smaller  area  of  the  same  community. 

There  is  no  error  in  that  portion  of  the  court's  charge  which 
asserted  the  proposition,  that  the  defendant's  belief  as  to  the 
necessity  for  killing  his  assailant,  in  order  to  excuse  him,  must 
have  been  "well  founded  and  honestly  entertained."  .Honesty 
or  belief  will  not  be  sufficient,  because  it  may  be  irrational,  and 
generated  by  fear,  without  the  existence  of  appearances  fairly 
operating  to  create  it.  The  law  requires  that  such  belief  must 
be  both  reasonable  and  honestl}'  entertained.  This,  of  course, 
does  not  mean  that  the  supposed  facts  generating  such  belief 
must  be  real  ;  for  they  may  be  appearances  only,  and  yet  justify 
as  prompt  action  as  if  they  were  real. — Storei/s  case,  71  Ala. 
330;  Honey's  case,  73  Ala.  14,  19. 

Many  of  the  other  rulings  of  the  court  have  reference  to  the 
charge  of  murder.  The  conviction  is  only  for  manslaughter. 
We  do  not  consider  the  questions  raised  by  these  rulings,  be- 
cause the  judgment  must  be  reversed  for  the  error  above  spec- 
ified, and  upon  the  remandment  of  the  cause  they  will  become 
immaterial. — De  Arman  v.  The  State,  71  Ala.  352. 

The  judgment  is  reversed,  and  the  cause  remanded.  The  de- 
fendant, in  the  meanwhile,  will  be  kept  in  custody  until  dis- 
charged by  due  process  of  law. 
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Indictment  for  Murder. 

1.  Sendee  of  copy  of  indictment  and  special  venire. — When  the  record 
shows  an  order  for  the  service  of  a  copy  of  the  indictment  and  of  the 
special  venire  on  the  defendant  (Code,  §  4872),  this  court  will  presume 
compliance  with  the  order,  in  the  absence  of  objection  in  the  court  he- 
low  founded  on  the  want  of  it. 

2.  Proof  of  venae. — The  sufficiency  of  the  proof  of  venue  can  not  be 
considered  by  this  court,  in  the  absence  of  a  ruling  by  the  primary 
court,  and  exception  duly  reserved  to  it. 

;].  Killing  one  person  by  mistake  for  another. — When  one  person  is 
killed  by  mistake  for  anotlier,  the  character  of  the  offense  is  the  same 
that  it  would  have  been  if  the  fatal  shot  or  blow  had  killed  the  person 
for  whom  it  was  intended. 

4.  Threats  by  defendant  against  third  person. — As  a  general  rule,  a 
threat  by  the  defendant  to  kill  some  other  person  than  the  deceased  is 
not  admissible  as  evidence  against  him ;  but,  in  a  case  of  mistaken 
identity,  evidence  showing  malice  on  the  part  of  the  defendant  towards 
the  person  for  whom  the  deceased  is  supposed  to  have  been  mistaken, 
or  threats  made  by  him  against  that  person,  is  relevant  and  admissible; 
yet  the  jury  should  be  instructed  to  give  no  weight  or  consideration  to 
such  evidence,  unless  they  are  satisfied  as  to  the  fact  of  such  mistaken 
identity. 

5.  Same;  subsequent  threats. — In  such  case,  the  fact  of  mistaken 
identity  being  established,  proof  of  threats  made  by  the  defendant 
towards  the  person  for  whom  the  deceased  was  mistaken,  and  of  a  diffi- 
culty between  them,  subsequent  to  the  homicide,  is  competent  and  ad- 
missible against  him,  in  connection  with  the  precedent  threats  and  other 
circumstances,  in  determining  the  intent  and  motive  with  which  the 
fatal  shot  was  fired. 

6.  Flight,  concealment,  &c. — Any  conduct  on  the  part  of  the  defendant 
indicating  a  consciousness  of  guilt,  such  as  flight,  concealment,  &c., 
being  competent  evidence  against  him  as  an  implied  admission ;  it  is 
competent  for  the  prosecution  to  prove  that,  when  an  officer  went  to  the 
defendant's  house  to  arrest  him,  and  inquired  for  him,  his  wife  asserted 
that  he  was  not  at  home,  wheti  he  was  in  fact  in  an  adjoining  room, 
and  failed  to  discover  himself ;  but  the  jury  should  be  instructed  to  dis- 
regard the  evidence,  unless  satisfied  that  the  defendant  heard  and  un- 
derstood the  purport  of  the  conversation. 

7.  Impeaching  witness. — The  credibility  of  a  witness  can  not  be  im- 
peached by  proof  of  the  declarations  of'  third  persons,  not  made  in  his 
presence. 

8.  Difficulty  between  defendant  and  third  person  or  deceased. — The 
prosecution  having  proved  the  fact  of  a  difficulty  between  the  defendant 
and  a  third  person,  for  whom  the  deceased  was  supposed  to  have  been 
mistaken  at  the  time  of  the  homicide,  the  defendant  can  not  be  allowed 
to  prove  the  cause,  merits,  or  details  of  that  difficulty. 

9.  Testimony  of  defendant  as  witness;  cross-examination. — When  the 
defendant  in  a  criminal  case  avails  himself  of  the  statutory  privilege  of 
testifying Jas  a  witness  (Sess.  Acts  1884-5,  p.  139),  he  subjects  himself 
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to  the  test  of  cross-examination  as  to  any  matter  connected  with  the 
transaction,  or  pertinent  to  the  issue,  and  impeachment  by  evidence  as- 
sailing his  general  character,  or  V)y  proof  of  contradictory  statements  on 
other  occasions ;  but  he  can  not  he  cross-examined,  against  his  objec- 
tion, as  to  his  connection  with,  or  commission  of  other  offenses,  or  mat- 
ters which  would  unduly  prejudice  him  in  the  minds  of  the  jury, — as 
by  asking  whether  he  did  not  "  belong  to  the  Jesse  James  gang."' 

From  the  Circuit  Court  of  Jeiferson, 

Tried  before  the  Hon.  S.  H.  Sproti'. 

The  defendant  in  this  case,  Ralph  Clarke,  was  indicted  for 
the  murder  of  James  Leatherwood,  by  shooting  him  with  a  gun 
or  pistol ;  and  being  tried  on  issue  joined  on  the  plea  of  not 
guilty,  was  found  guilty  of  murder  in  the  first  degree,  and  sen- 
tenced to  imjjrisonment  in  the  penitentiary  for  life.  The  judg- 
ment-entry shows  that  the  defendant  was  regularly  arraigned 
on  the  25th  May,  1885  ;  that  the  court  then  made  an  order  ap- 
pointing the  28th  IMay  for  his  trial,  directing  the  summoning 
of  a  special  venire  for  his  trial,  and  service  of  a  copy  thereof, 
with  a  copy  of  the  indictment,  on  the  defendant  one  entire  day 
before  the  day  set  for  the  trial ;  and  that  on  the  trial,  on  the 
day  appointed,  no  objection  was  raised  on  account  of  any 
failure  to  comply  with  this  order;  but  it  does  not  affirmatively 
show  a  compliance  with  the  order. 

It  was  proved  on  the  trial  that  the  deceased  was  shot,  and 
instantly  killed,  on  the  night  of  JS^ovember  6th,  1884,  while 
asleep  in  a  bed  in  a  room  on  the  ground  floor  of  a  stable  in  the 
city  of  Birmingham  ;  and  the  evidence  tended  to  show  tiiat 
the  fatal  shot  was  fired  through  a  crack  in  the  wall  of  the  room, 
on  the  side  next  to  the  street.  One  Pool  was  sleeping  in  the 
bed  with  him  at  the  time,  next  to  the  wall,  and  two  other  per- 
sons were  sleeping  on  the  floor  of  the  room  ;  and  a  lamp  was 
left  burning  near  the  head  of  the  bed.  The  evidence  against 
the  defendant  was  entirely  circtimstanti-al,  and  the  prosecution 
seetns  to  have  proceeded  on  the  theory  that  the  deceased  was 
mistaken  for  one  John  Allen,  though  the  fact  is  not  stated. 
The  prosecution  was  allowed  to  prove,  against  the  objection  of 
the  defendant,  that  the  deceased  and  said  Allen  resembled 
each  other,  in  size,  complexion,  color  of  hair,  and  general  ap- 
pearance ;  that  the  defendant  had  made  threats  against  Allen, 
both  before  and  after  the  homicide,  declaring  his  intention  to 
wait  about  the  stable  for  Allen,  and  to  kill  him ;  and  exceptions 
were  duly  reserved  by  the  defendant  to  the  admission  of  each 
part  of  this  evidence.  The  prosecution  proved,  also,  the  de- 
clarations of  the  defendant  to  his  wife's  sisters,  the  day  after 
the  killing,  "that  he  had  done  a  hanging  crime;"  and  to  the 
admission  of  this  evidence  the  defendant  excepted. 
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Joe  Hanks,  a  witness  for  the  prosecution,  testified  that,  on 
the  night  of  the  liotnicide,  he  was  passing  in  the  street  near  the 
stable,  heard  a  pistol  shot  fired,  and  saw  the  defendant  walking 
away  from  the  stable ;  that  he  hailed  the  person,  calling  the 
defendant  by  name,  but  received  no  reply.  The  defendant 
offered  to  prove,  by  one  Dick  Harris,  that  he  was  present  at  a 
conversation  between  said  Allen  and  one  Nash,  his  brother-in- 
law,  after  the  killing,  in  which  Allen  said,  "  We  must  pay  Joe 
Hanks  more  money,  and  if  we  can  get  him  to  swear,  in  the 
Circuit  Court,  the  same  facts  he  swore  to  on  the  petition  for 
bail,  we  will  convict  Clarke,  and  get  rid  of  him."  The  court 
excluded  this  evidence,  on  objection  by  the  prosecution,  and 
the  defendant  excepted. 

Dave  Brown,  the  officer  by  whom  the  defendant  was  ar- 
rested, was  examined  as  a  witness  for  the  prosecution,  and 
testified  that,  "  when  he  went  to  the  house,  he  found  the  de- 
fendant's wife  standing  in  the  door,  and  asked  her  about  some 
tramps,  and  then  where  her  husband  was ;  that  he  spoke  in  his 
usual  conversational  tone;  that  she  replied,  'He  is  out  on  the 
river ; '  that  he  then  stepped  in  the  door,  and  saw  defendant  in 
the  far  end  of  the  adjoining  room,  close  up  in  the  corner,  just 
opposite  where  his  wife  was.  Defendant  asked  said  witness, 
on  cross-examination,  'Did  defendant  hear  the  answer  made  to 
you  by  his  wife  i"  Witness  answered,  '  I  don't  know.'  De- 
fendant's counsel  then  asked,  '  Was  defendant  in  the  adjoining 
room,  where  you  found  him,  when  his  wife  said  that  he  was 
out  on  the  river  ? '  Witness  answered,  '  I  can't  say  he  M'as.' 
The  defendant  then  moved  the  court  to  exclude  from  the  jury 
the  said  answer  made  by  his  wife  to  said  witness,"  and  he  ex- 
cepted to  the  overruling  of  his  motion. 

The  defendant  testified  as  a  witness  for  himself,  and  was 
asked  on  cross-examination,  "Did  you  not  belong  to  the  Jesse 
James  gang?"  The  defendant's  counsel  objected  to  this  ques- 
tion ;  the  court  overruled  the  objection,  and  the  defendant  ex- 
cepted." 

Neither  the  dockets  nor  the  transcript  shows  the  name  of 
the  counsel  who  appeared  in  this  court  for  the  appellant ;  but 
there  is  a  brief  on  file,  without  signature,  which  cites  Gooden 
V.  The  State^  55  Ala.  178,  and  Clark's  Man.  Crim.  Law,  442, 
and  says  that  all  the  points  raised  by  the  bill  of  exceptions  are 
insisted  on. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
Jackson  v.  The  State,  52  Ala.  305  ;  Diggs  v.  The  State,  49  Ala. 
311;  Edward  v.  The  State,  49  Ala.  336;  Henderson  v.  The 
State,  70  Ala.  29 ;    West  v.  The  State,  76  Ala.  98. 
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CLOPTON,  J. — 1.  The  record  discloses  an  order,  that  a 
copy  of  the  indictment  and  list  of  the  jurors  snmnioned  be 
served  on  the  defendant,  but  it  is  silent  as  to  the  service.  In 
such  case,  on  appeal,  the  service  will  be  presumed  to  have  been 
regular,  in  the  absence  of  objection. — Spicer  v.  The  State^ 
69  Ala.  159. 

2.  There  was  evidence  showing  that  the  offense  was  com- 
mitted in  Jefferson  county.  No  instruction  was  given  or  re- 
quested in  respect  to  its  sufficiency.  Without  a  decision  bv 
the  Circuit  Court,  made  the  subject  of  an  exception,  and  in- 
volving an  inquiry  into  the  sufficiency  of  the  evidence,  tin's 
court  can  not  interfere. — Huhhard  v.  The  State,  72  Ala.  164. 

3.  A  consideration  of  the  theory  of  the  case,  as  contended 
and  attempted  to  be  proved  by  the  prosecution,  is  necessary  to 
a  proper  determination  of  the  relevancy  and  competency  of 
much  of  the  evidence  to  which  objection  is  made.  There  is 
an  absence  of  proof  showing  any  malice  or  ill-feeling  on  the 
part  of  defendant  towards  the  deceased.  It  does  not  appear 
there  had  been  any  previous  acquaintance  between  them.  Tiie 
theory  of  the  State  is,  that  the  accused  shot  the  deceased,  mis- 
taking him  for  Allen,  whom  he  intended  to  kill.  If  this  the- 
ory be  found  true  by  the  jury,  the  defendant  is  guilty  or  inno- 
cent of  the  offense  charged,  the  same  as  if  the  fatal  shot  had 
killed  the  person  for  whom  it  was  designed. — Tidwell  v.  The 
State,  70  Ala.  33. 

4.  Previous  threats  of  the  defendant  against  the  person  slain 
are  admissible,  as  evincing  malice,  a  criminal  intent,  and  a  mo- 
tive to  commit  the  deed.  While  not  by  themselves  convincing, 
they  are  properly  submitted  to  the  jury,  in  connection  with  the 
otiier  circumstances  of  the  case,  on  the  question  of  guilt  or  in- 
nocence.— Redd  V.  The  State,  68  Ala,  492 ;  Winsloic  v.  The 
State,  76  Ala.  42.  The  record  discloses  evidence,  which,  if  be- 
lieved, proves  that  the  accused,  at  the  time  of  the  shooting, 
mistook  the  deceased  fpr  Allen.  While  the  general  rule  is, 
that  a  threat  to  kill  some  person,  other  than  the  deceased,  does 
not  prove  or  tend  to  prove  the  offense  charged  ;  yet,  in  a  case 
of  mistaken  identity,  evidence  evincing  malice,  criminal  intent, 
and  a  motive  to  kill  the  person  really  intended,  is  admissible, 
on  the  same  principles,  and  for  the  same  reasons,  as  if  such 
person  had  been  killed  under  the  same  circumstances.  The 
credibility  and  sufficiency  of  the  evidence  to  establish  mistaken 
identity,  as  to  which  we  intinifite  no  opinion,  is  a  question  ex- 
clusively for  the  jury  ;  who  should  receive  instructions  to  give 
no  weight  or  consideration  to  the  threats,  unless  satisfied  that 
the  defendant  shot  under  the  belief  that  the  deceased  was 
Allen. 
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5.  The  Circuit  Court  did  not  err  in  adnfiitting  proof  of 
threats  and  a  difficulty  subsequent  to  the  killing.  Such  evi- 
dence tends  to  show  a  continuance  of  the  previous  hostile  feel- 
ings, and  a  continuous  intention  to  consummate  his  design  as 
to  Allen.  They  are  circumstances,  which  may  be  properly  con- 
sidered by  the  jury,  in  connection  with  the  preceding  threats 
and  circumstances,  in  determining  the  intent  and  motive  with 
which  he  shot  the  deceased. — McMmius  v.  The  State,  36  Ala. 
285.  It  may  be,  that  had  proper  objections  been  made,  the 
details  of  the  difficulty  should  have  been  excluded  ;  but  the 
objection  was  only  directed  to  the  fact  of  a  difficulty,  and  there 
was  no  motion  to  exclude  any  part  of  the  answer  of  the 
witness. 

6.  Any  conduct  of  the  accused,  such  as  flight,  concealment, 
endeavor  to  avoid  arrest,  or  other  indications  of  a  consciousness 
of  guilt,  though  weak  and  inconclusiv^e,  are  admissible  against 
him.  The  conversation  between  the  wife  of  the  defendant 
and  the  officer  who  went  to  arrest  him,  if  heard  by  him,  and 
his  failure  to  discover  himself,  falls  within  this  class  of  evi- 
dence. On  account  of  the  uncertainty  of  such  evidence,  it 
should  j:^m/i<2y«m  appear  to  the  court  that  the  accused  heard 
and  understood  the  purport  of  the  conversation,  and  knew  that 
the  person  inquiring  for  him  was  an  officer ;  and  the  jury 
should  be  instructed  to  disregard  it,  unless  satisfied  of  the  pre- 
liminary requisites  to  its  admission. 

7.  The  credibility  of  a  witness  can  not  be  impeached  by  the 
mere  declarations  of  persons  not  parties  to  the  case,  the  witness 
not  being  present.  The  conversation  between  Allen  and  Nash, 
relating  to  the  payment  of  money  to  Hanks,  was  properly  ex- 
cluded. If  he  was  paid  to  testify  as  be  did,  his  evidence  is  un- 
worthy of  credence  ;  but  the  subornation  must  be  proved  oth- 
erwise than  by  hearsay  evidence. 

8.  The  court  erred  in  allowing  proof  of  the  cause  of  the 
difficulty,  between  the  defendant  and  Allen.  "  The  cause,  mer- 
its, or  details  of  the  quarrel,  can  never  be  material  or  perti- 
nent— always  tend  to  foist  into  the  contention  an  immaterial 
issue,  and  should  not  be  received. "—J/wwc?e«  v.  Bailey,  70  Ala. 
63  ;  Garrett  v.  The  State,  76  Ala.  3  8. 

9.  By  statute,  "on  the  trial  of  all  indictments,  complaints, 
or  other  criminal  proceedings,  the  person  on  trial  shall,  at  his 
own  request,  but  not  otherwise,  be  a  competent  witness ;  and 
his  failure  to  make  such  request  shall  not  create  any  presump- 
tion against  him,  nor  be  the  subject  of  comment  by  counsel." 
Acts  1884-5,  p.  139.  In  Brandon  v.  The  People,  42  N.  Y.  265, 
the  defendant  was  on  trial  for  grand  larceny.  She  was  sworn 
as  a  witness  on  her  own  behalf,  under  a  statute  similar  to  ours, 
and  on  cross-examinatian  was  asked,  if  she  had  not  been  ar- 
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ested  before  for  theft.  The  question  was  objected  to,  as  an 
attack  upon  her  character,  which  she  liad  not  herself  put  in 
issue.  The  conrt  held  the  question  was  a  proper  one,  and,  no 
suggestion  of  privilege  having  been  made,  the  objection  was 
proper!}^  overruled.  It  is  said:  "She  elected,  however,  to 
make  herself  a  witness.  She  became  and  was  a  competent  wit- 
ness. For  this  purpose  she  left  her  position  as  a  defendant, 
and,  while  upon  the  stand,  was  subject  to  the  same  rules,  and 
called  to  submit  to  the  same  tests,  which  could  by  law  be  ap- 
plied to  other  witnesses."  It  seenis  that  the  rule,  as  thus 
stated,  has  been  followed  in  subsequent  cases  ;  and  in  other 
States,  under  similar  statutes,  it  has  been  declared,  in  genei-al 
and  unqualified  terms,  that  a  defendant,  voluntarily  becoming 
a  witness,  occupies,  for  the  time  being,  such  position,  and  sub- 
jects himself  to  the  same  tests,  which  by  law  could  be  applied 
to  other  witnesses. — State  v.  Oher^^  13  Amer.  Rep.  88  ;  Fletcher 
V.  The  State,  19  Amer.  Rep.  673  ;  Stateic.  Wentioorth,  20  Amer. 
Rep.  687.  Judge  Cooley  has  expressed  wholly  adverse  views. 
Speaking  of  the  statutes  which  allow  the  accused  to  give  evi- 
dence, he  observes :  "  These  statutes,  however,  can  not  be  so 
construed  as  to  authorize  compulsory  process  against  an  accused, 
to  compel  him  to  disclose  more  than  he  chooses  ;  they  do  not  so 
far  change  the  old  system  as  to  establish  an  inquisitorial  pro- 
cess for  obtaining  evidence ;  they  confer  a  privilege  which  the 
defendant  may  use  at  his  option.  If  he  does  not  choose  to 
avail  himself  of  it,  unfavorable  inferences  are  not  to  be  drawn 
to  his  prejudice  from  that  circumstance  ;  and  if  he  does  testify, 
he  is  at  liberty  to  stop  at  any  point  he  chooses,  and  it  must  be  left 
to  the  jury  to  give  a  statement,  which  he  declines  to  make  a 
full  one,  such  weight  as,  under  the  circumstances,  they  think 
it  entitled  to." — Cooley's  Cons.  Lim.  385.  It  may  be,  that  the 
learned  author's  mind  was  specially  directed  to  the  statute  of 
Michigan,  which  allowed  the  accused  to  make  an  unsworn  state- 
ment, but  subject  to  be  cross-examined  on  such  statement.  If 
the  observations  apply  to  statutes  which  permit  a  defendant  to 
become  a  witness,  sworn  and  examined  as  such,  we  can  not 
concur  in  a  construction  which  authorizes  the  accused,  after 
exercising  his  option,  and  while  occupying  the  position  of  a 
witnesss,  to  disclose  and  to  decline  to  disclose  such  facts  as 
may,  in  his  opinion,  suit  his  convenience  and  interest,  leaving 
his  refusal  to  make  full  answers  merely  to  be  considered  by  the 
jury  in  weighing  his  evidence.  Neither  do  we  assent  to  the 
principle  asserted  in  Brandon  v.  People,  sujpra,  to  the  effect 
that  the  accused,  in  becoming  a  witness,  abandoned  his  position 
as  a  defendant  for  the  time  being,  and  is  not  to  be  regarded 
other  than  as  a  witness.  The  proper  construction  of  the  stat- 
ute is  that  which  best  harmonizes  the  obligations  and  duties  of 
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the  accused  as  a  witness  with  his  rights  as  a  defendant — which 
considers  him  as  occupying,  while  testifying,  the  dual  relation 
of  witness  and  defendant. 

The  purpose  of  the  statute  is  the  protection  of  the  innocent 
against  punishment, — founded  on  the  same  humane  policy 
which  requires  satisfaction  of  guilt  beyond  a  reasonable  doubt 
as  requisite  to  conviction,  and  was  not  intended  as  a  trap  to 
catch  the  unwary.  The  design  was  to  afford  the  accused  an 
opportunity  to  put  the  entire  case  before  the  jury,  who  are  to 
determine  the  weight  and  sufficiency  of  his  evidence,  on  the 
basis  of  consistency  and  corroboration.  When  the  defendant 
voluntarily  becomes  a  witness,  he  assumes  the  duty  and  obliga- 
tion to  tell  the  truth,  and  the  whole  truth  ;  and  the  tests  to 
which  he  subjects  himself  are,  cross-examination  relating  to 
any  matter  connected  with  the  transaction,  or  pertinent  to  the 
issue,  and  impeachment  by  assailing  his  general  character,  or  by 
proof  of  contradictory  statements  on  other  occasions.  As  to 
an}'  fact  or  circumstance  relevant  to  the  issue,  or  which  sheds 
light  upon  the  commission  and  character  of  the  offense,  though 
inculpatory,  he  waives  his  constitutional  right  to  protection 
against  being  compelled  to  give  evidence  against  himself.  But 
the  waiver  extends  no  farther  than  to  all  such  facts  and  cir- 
cumstances as  may  tend  to  illustrate  the  particular  offense 
charged. 

We  do  not  under-estimate  the  necessity,  importance,  and  effi- 
cacy of  a  thorough,  searching,  and  proper  cross-examination,  to 
elicit  truth  and  expose  falsehood,  in  the  case  of  an  unwilling, 
prejudiced,  or  perjured  witness.  This  court,  by  past  decis- 
ions, has  been  liberal  in  the  latitude  allowed  to  cross-examina- 
tion, wherein  much  must  necessarily  be  left  to  the  discretion 
of  the  trial  court,  who  sees  the  conduct,  demeanor,  and  dispo- 
sition of  the  witness,  which  can  not  be  portrayed  by  word- 
painting.  If  it  were  conceded  that,  when  a  person  is  under- 
going examination,  who  occupies  only  the  relation  of  a  witness, 
inquiries  may  be  made  into  past  transactions,  accusations  of 
crime,  and  arrests  and  imprisonment  for  alleged  offenses,  as 
affecting  his  credibility — to  what  extent  such  inquiries  may 
go  we  do  not  decide ;  the  question  presents  a  different  phase, 
when  such  inquiries  are  made  of  a  defendant,  though  availing 
himself  of  the  privilege  of  the  statute,  and  at  his  own  request 
becoming  a  witness.  When  there  is  only  the  relation  of  a 
witness,  the  defendant  may  not  be  affected,  other  than  as  the 
credibility  of  one  of  his  witnesses  may  be  impaired  ;  but,  when 
the  accused  is  himself  the  witness,  not  only  may  his  credibility 
as  a  witness  be  affected,  but  his  conviction  may  be  obtained  on 
his  real  or  supposed  commission  of  other  and  distinct  offenses, 
when  the  evidence  otherwise  is  in  itself  insufficient.     To  avoid 
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such  injustice,  and  to  secure  to  the  defendant  a  fair  and  impar- 
tial trial  in  the  sense  guaranteed  by  the  law,  the  waiver  of  the 
constitutional  immunity  from  compulsory  self-examination 
should  not  be  extended  beyond  facts  which  may  be  testified  to 
by  other  witnesses,  or  which  may  be  relevant  to  the  issue,  or 
may  tend  to  elucidate  it.  Within  these  limits,  the.  fullest 
cross-examination  should  be  allowed  ;  but  its  range  into  inqui- 
ries respecting  past  transactions  and  offenses,  separate  and  dis- 
tinct, is  prohibited  by  the  constitutional  inhibition. 

In  Peojyle  V.  Br'oton,  72  N.  Y.  571,  Chik'ch,  C.  J.,  says: 
"  I  am  of  the  opinion  that  the  cross-examination  of  persons 
who  are  witnesses  in  their  own  behalf,  when  on  trial  for  crim- 
inal offenses,  should,  in  general,  be  limited  to  matters  pertinent 
to  the  issue,  or  such  as  may  be  proved  by  other  witnesses.  I 
believe  such  a  rule  necessary  to  prevent  a  conviction  for  one 
offense  by  proof  that  the  accused  may  have  been  guilty  of 
others.  Such  a  result  can  only  be  avoided,  practically,  by  the 
observance  of  this  rule."  The  case  was  distinguished  from 
Brandon  v.  People,  supra,  in  that  the  privilege  was  claimed, 
and  was  not  in  the  Brandon  case.  It  was  further  held,  the 
rule  that  the  privilege  must  be  claimed  by  the  witness,  and 
that  the  objection  can  not  be  made  by  a  party,  does  not  apply  ; 
that  the  defendant,  by  taking  the  stand  as  a  witness,  is  not 
deprived  of  his  rights  as  a  party,  and  his  counsel  may  speak 
for  him.  In  our  opinion,  a  general  objection,  taken  by  coun- 
sel, through  whom  a  defendant  has  a  right  to  be  heard,  no 
specified  ground  of  objection  being  stated,  and  without  claim- 
ing the  privilege  in  terms,  is  sufficient.  A  mere  objection 
excludes  an  implied  waiver  of  the  constitutional  protection. 
The  statute  was  not  designed  to  expose  the  past  life  of  a  de- 
fendant, his  real  or  suspected  crimes  and  immoralities,  to  in- 
quisitorial inquiries.  Otherwise,  in  the  -words  of  Judge 
CooLEY,  "  the  statute  must  have  set  aside  and  overruled  the 
constitutional  maxim,  which  protects  an  accused  party  against 
being  compelled  to  testify  against  himself,  and  the  statutory 
privilege  becomes  a  snare  and  a  danger."  And  as  Campbell, 
J.,  says,  in  People  v.  Thomas,  9  Mich.  314 :  "  But,  perhaps, 
the  worst  evil  would  be  the  degradation  of  our  criminal  juris- 
prudence, by  converting  it  into  an  inquisitory  system,  from 
which  we  have  been  thus  far  happily  delivered." 

The  question  propounded  on  cross-examination  to  the  de- 
fendant, while  being  examined  as  a  witness,  is,  "  Did  you  not 
belong  to  the  Jesse  James  gang?"  It  may  be  said  to  be  mat- 
ter of  history,  that  such  gang  was  composed  of  desperadoes 
and  outlaws,  with  a  career  atrocious  with  robberies  and  mur- 
ders. Suspicion  of  association  therewith  is  condemnation  in 
public  estimation,  degrades,  criminates,  and  excludes  public 
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sympathy.  The  question  related  to  a  matter  not  pertinent  to 
the  issue,  nor  involved,  directly  or  indirectly,  in  tiie  offense 
for  which  the  defendant  was  on  trial,  was  only  calculated  to 
unduly  prejudice  him  in  the  mind  of  the  jury,  and,  on  objec- 
tion, shouhi  have  been  excluded. 

We  discover  no  error  in  the  other  rulings  of  the  court. 

Reversed  and  remanded. 


Harris  v.  The  State. 

,  Indictment  for  Burglary. 

1.  Examination  of  defendant  as  witness. —  Where  several  persons  are 
jointly  indicted  and  tried,  and  each  avails  himself  of  the  statutory  priv- 
ilege of  testifying  as  a  witness  (Sess.  Acts  1884-5,  p.  189),  he. thereby 
becomes  subject  to  examination  and  cross-examination  as  any  other 
witness ;  and  each  has  the  right  to  examine  tlie  others  in  his  own 
behalf. 

From  the  Circuit  Court  of  Henry.  - 
Tried  before  the  Hon.  H.  D.  Clayton. 

Cassady  &  Blackwell,  for  the  appellant. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State. 

STONE,  C.  J. — The  sole  question  in  this  case  arises  under 
statute  No.  80,  approved  February  17, 1885 — Sess.  Acts,  139— 
which  provides,  "  That  on  the  trial  of  all  indictments,  com- 
plaints, or  other  criminal  proceedings,  the  person  on  trial  shall, 
at  his  own  request,  but  not  otherwise,  be  a  competent  witness; 
and  his  failure  to  make  such  request  shall  not  create  any  pre- 
sumption against  him,  nor  be  the  subject  of  comment  b}"  coun- 
sel.'" The  accused  in  this  case  was  indicted,  with  five  others, 
for  the  crime  of  burghtry  ;  and  all  were  on  trial  together,  under 
their  several  pleas  of  not  guilty.  "Each  of  said  other  five 
defendants  was,  at  his  owti  request,  pnt  upon  the  stand  as  a 
witness,  and  this  defendant  asked  the  court  to  allow  each  of 
said  witnesses  to  testify  in  his,  this  defendant's  behalf  ;  to  which 
the  solicitor  objected,  and  the  court  sustained  the  objection, 
and  limited  the  testimony  of  each  of  said  defendants  to  his  own 
case."     Defendant  excepted. 

Defendants,  in  criminal  prosecutions,  are  not  made  compe- 
tent witnesses  in  general  terms,  nor  in  all  cases.  It  is  only  at 
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their  own  request.  They  are  not  compellable  to  testify.  The 
Declaration  of  Rights  relieves  them  of  that.  They  maj'  testify, 
if  they  elect  to  do  so.  It  is  a  mere  privilege,  which  becomes 
a  right  only  when  they  request  the  right  to  exercise  it.  There 
is,  however,  no  other  restraint  or  limitation  on  this  right. 
Electing  to  exercise  it,  they  become  "  competent  witnesses." 
Competent  to  what  extent?  The  statute  fixes  no  limit.  Being 
competent  witnesses,  other  rules,  of  law  come  in,  and  define 
their  rights  and  privileges.  They  can  not  be  coinpelled  to 
give  testimony  against  themselves,  of  other  and  distinct  of- 
fenses, if  they  claim  their  constitutional  exemption.  Any  other 
witness  has  the  same  right.  We  think  we  carry  out  the  spirit 
of  the  statute,  when  we  hold,  as  we  do,  that  when  a  defendant 
on  trial  becomes  a  witness  at  his  own  request,  he  thereby  ren- 
ders himself  liable  to  examination  and  cross-examination  by  any 
and  every  one  concerned  in  the  trial,  to  the  same  extent,  and 
under  the  same  rules,  as  those  which  obtain  in  the  examination 
of  disinterested  witnesses  ;  and  that  such  testimony  is  alike  sub- 
ject to  the  same  tests  of  truth,  and  the  same  methods  of  im- 
peachment, as  in  case  of  ordinary  witnesses.  Less  than  this 
would  often  lead  to  fragmentary  and  garbled  statements  of 
facts,  always  to  be  deprecated  in  judicial  investigation. 

What  we  have  said  above,  it  seems  to  us,  naturally  springs 
out  of  the  statute,  and  the  language  in  which  it  is  expressed! 
We  are,  however,  not  without  light  on  this  question.  Other 
States  have  statutes  similar  to  ours,  and  their  rulings  are  in 
harmony  with  our  views. — Whar.  Cr.  Ev.  §  438 ;  1  Bish.  Cr. 
Pro.,  3d  ed.,  §§  1181  et  seq.;  Brandon  v.  People,  42  N.  Y. 
265  ;  Clark  V.  State,  50  Ind.  514;  State  v.  Home,  9  Kans.  119; 
State  V.  Kohn,  9  Nev.  179 ;  State '».  Huff,  11  Nev.  17 ;  State  v. 
Gigher,  23  Iowa,  318. 

Reversed  and  remanded.    . 


Andrews  i?.  The  State. 

Indictment  for  Resisting  Offcer. 

1.  Who  is  "officer  of  the  State.'^ — A  special  deputy,  employed  and 
authorized  by  the  sheriff  to  execute  a  particular  process,  is  "an  officer 
of  the  State"  within  the  meaning  of  the  statute  against  resisting  an 
officer  in  the  execution  of  process  (Code,  §  4137) ;  in  the  construction  of 
which  statute,  the  court  declines  to  follow  the  dictum  in  Kavaaaugh  v. 
The  State,  41  Ala.  399. 
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2.  Sufficiency  of  indictment. — The  indictment  in  this  case,  substan- 
tially conforming  to  that  prescribed  by  the  Code  (No.  47,  p.  996),  is  suf- 
ficient on  demurrer. 

From  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  H.  D.  Clayton. 

The  indictment  in  this  case  charged  that  James  E.  Andrews 
"  did  knowingly  and  willfully  oppose  or  resist  Sam  Dick,  who 
was  then  and  there  a  person  specially  deputized  bj  the  sheriff 
to  execute  the  warrant  hereinafter  set  out  in  full,  an  officer  of 
said  State  and  county,  iu  attempting  to  serve  or  execute  a  war- 
rant of  arrest  issued  by  John  W.  Simmons,  judge  of  the 
County  Court  of  said  county,  which  said  warrant  was  in  the 
following  words,'*  setting  it  out.  The  defendant  demurred  to 
the  indictment,  "  because  it  does  not  show  that  said  Dick  was 
an  officer  of  the  State  at  the  time  of  the  alleged  resistance ;" 
and  "  because  it  fails  to  show  that  said  sheriff  was  at  the  time 
an  officer  of  the  State,  and  that  he  had  authority  to  deputize 
Dick  to  make  said  arrest ;"  and  "  because  said  indictment  is 
bad  or  defective  for  ambiguity  and  uncertainty,  in  that  it  fails 
to  allege  that  said  Dick  was  specially  deputized  by  a  sheriff  of 
the  State  of  Alabama,  or  by  any  other  State  officer."  The 
court  overruled  the  demurrer,  and  the  defendant  then  pleaded 
not  guilty.  On  the  trial,  as  the  bill  of  exceptions  states,  "the 
following  facts  were  agreed  on  :  That  Sam  Dick  was  specially 
deputized  by  the  sheriff  of  Dale  county  to  make  the  arrest  in 
the  particular  case  only  ;  that  he  took  no  oath  of  office  as  such 
special  deputy,  and  gave  no  bond ;  that  the  sheriff  never  in- 
dorsed on  the  warrant  the  words  Received  in  office,  and  de- 
livered it  to  Sam  Dick  for  execution.  On  these  facts,  the 
defendant  asked  the  court  to  charge  the  jury,  that  Sam  Dick 
was  not  such  an.  officer  as  could  be  resisted  under  section  4137 
of  the  Code,  and  that  they  must  find  the  defendant  not  guilty, 
if  they  believed  the  evidence."  The  court  refused  this  charge, 
and  the  defendant  excepted  to  its  refusal. 

No  counsel  appeared  in  this  court  for  the  appellant,  so  far  as 
the  transcript  and  the  dockets  show. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
Murfree  on  Sheriffs,  §  83  ;  State  v.  Moo?e,  39  Conn.  249 ;  State 
V.  Wilson,  2  )  Ohio  St.  348  ;  McCrachen  v.  Todd,  1  Kans.  148 ; 
McGee  v.  Eustis,  3  Stew.  307. 

SOMERYILLE,  J.— The  defendant  is  indicted  for  know- 
ingly and  wdllfully   resisting  "  an  officer  of  the  State  "  in  exe- 
cuting a  warrant  of  arrest,  under  section  4137  of  the  present 
Code.     The  evidence   shows   that  the   person   resisted   was  a 
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special  deputy  of  the  sheriflF,  who  was  employed  to  execute  the 
particular  process  only. 

We  are  satisfied  that  the  special  deputy  was  an  officer  of  the 
State,  within  tlie  meaning  of  this  statute.  The  law  makes  it 
the  duty  of  the  sheriff  to  have  one  deputy,  and  authorizes  him 
to  have  as  many  as  he  may  think  proper. — Code,  §  729.  The 
office  is  a  mere  statutory  creation,  and  not  a  constitutional  one. 
After  iiis  appointment,  he  had  the  authority  to  execute  the 
process  by  arresting  the  defendant,  and  his  duty  was  commen- 
surate with  his  authority.  Pro  hac  vice,  he  was  an  officer, 
within  the  generic  meaning  of  the  term,  because  he  was  exe- 
cuting an  agency  of  the  State  under  the  authority  of  a  public 
\'A\v.— State  V.  Stanley,  66  N.  C.  59  ;  s.  c,  8  Amer.  Kep.  488 ; 
State  V.  WUson,  29  Ohio  St.  348;  Pond  v.  Vanderveer, 
17  Ala.  426.  It  can  not  be  supposed  that  the  law  would  im- 
pose upon  him  the  authority  and  duty  to  make  an  arrest  under 
legal  process,  and  at  the  same  time  deprive  him  of  the  pro- 
tection absolutely  necessary  for  the  successful  discharge  of 
such  duty. — JMurfree  on  Sheriffs,  §  83;  State  v.  Moore,  39 
Conn.  249. 

In  Kavanaugh  v.  The  State,  41  Ala.  399,  it  was  said,  that  a 
special  deputy,  employed  by  a  sheriil  in  particular  cases,  was 
not  an  officer  within  the  meaning  of  section  4126  of  the  Code 
of  1876,  prior  to  the  amendment  of  January  24,  1876,  relating 
to  negligent  escapes  by  sheriffs  and  other  officers.  This  was  a 
dictum,  however,  and  whatever  may  be  our  view  as  to  its 
soundness  in  that  particular  case,  we  decline  to  follow  it  in 
construing  the  statute  now  before  us. 

This  decision  is  in  harmony  with  the  principle,  that  a  third 
person  is,  according  to  the  better  opinion,  indictable  for  resist- 
ing one  who  is  merely  an  officer  de  facto,  or  one  who  has  the 
reputation  of  being  a  lawful  officer,  and  yet  is  not  a  good 
officer  in  point  of  law.— 1  Bish.  Cr.  L.  (7th  Ed.),  §  464. 

The  form  of  indictment  sufficiently  complied  with  that  pre- 
scribed in  the  Code,  and  the  objections  taken  to  it  by  demurrer 
were  properly  overruled. — Code  of  1876,  p.  996,  Form  No.  47; 
Murphy  V.  State,  55  Ala.  252  ;  2  Bish.  Cr.  Pr.  (3d  Ed.)  §§  884 
et  seq-  Cary  v.  State,  76  Ala.  78. 

Affirmed. 
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Carlisle  v.  Watts. 

Statutory  Action  in  nature  of  I^ectment. 

1.  Sale  uf  lands  for  unpaid  taxes;  jurisdiction  of  court. — Under  the 
statute  approved  February  12th,  1879,  providing  for  the  sale  of  lands  for 
delinijuent  taxes  (Sess.  Acts  1878-9,  p.  1),  the  powers  conferred  on 
the  Probate  Court  are  special  and  limited ;  and  to  sustain  a  decree  of 
sale,  tbe  record  must  affirmatively  show  jurisdiction,  both  of  the  sub- 
ject-matter and  of  the  jierson. 

2.  Same ;  notice. — The  statute  requires  that  notice,  the  form  of 
which  is  prescribed,  must  be  served  upon  the  owner,  his  agent  or  rep- 
resentative, or  left  at  his  residence;  or,  if  the  owner  is  unknown,  or  is 
a  non-resident,  must  be  given  by  publication;  and  such  notice  is  pre- 
liminary and  essential  to  the  jurisdiction  of  the  person. 

3.  Same ;  notice  to  decedent's  estate. — After  the  death  of  the  owner, 
the  notice  must  be  given  to  his  heirs,  or  to  his  personal  representative  ; 
and  a  notice  addressed  to  his  estate,  and  left  at  his  former  residence, 
confers  no  jurisdiction  to  order  a  sale,  when  it  is  shown  that  he  had 
died  many  years  before,  that  his  estate  had  been  finally  settled  and  dis- 
tributed, and  that  the  lands  were,  at  the  time  of  the  assessment,  in  the 
possession  of  purchasers  from  his  heirs. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jona.  Haralson. 

This  action  was  brought  by  Robert  C.  Carhsle,  against  Sim. 
Watts,  to  recover  the  possession  of  three  parcels  of  land,  par- 
ticularly described,' containing  in  all  150  acres;  and  was  com- 
menced on  the  8th  May,  1885.  The  cause  was  tried  on  issue 
joined  on  the  plea  of  not  guilty,  and,  a  jury  being  waived,  the 
court  decided  the  issue  in  favor  of  the  defendant.  The  plain- 
tiff excepted  to  the  decision  and  judgment  of  the  court,  and 
now  assigns  it  as  error,  with  rulings  on  evidence  which  re- 
quire no  special  notice.     The  opinion  states  the  material  facts. 

SuMTEK  Lea,  for  the  appellant. 

White  &  White,  contra. 

CLOPTON,  J. — The  lands  in  controversy  were  sold  for 
taxes,  in  August,  1882;  and  the  validity  of  the  sale,  on  which 
the  right  of  the  plaintiff  to  recover  depends,  must  be  de- 
termined by  the  provisions  of  the  "Act  to  provide  for  the  sale 
of  lands  and  other  real  estate  for  delinquent  taxes,  and  the  re- 
demption thereof,"  approved  February  12,  1879. — Sess.  Acts 
1878-79,  p.  1.     The  design  of  the  statute  is  to  provide  a  jndi- 
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cial  sale  of  lands  for  delinquent  taxes,  having  in  view  the  pro- 
tection of  the  tax-payer,  by  aifording  hin)  an  opportunity  to  be 
lieard  before  being  deprived  of  his  property,  and  the  protec- 
tion of  the  purchaser  against  the  proverbial  insecurity  of  tax- 
titles,  by  a  sale  under  the  judgment  of  a  court,  ascertaining 
the  amount  and  the  delinquency  of  the  taxes,  and  the  liability 
of  the  lands.  To  this  end,  special  powers  are  conferred  on 
the  Probate  Court.  But  such  powers  are  limited  and  stat- 
utory, and  on  established  principle,  to  sustain  the  judgment  of 
the  court,  the  record  must  attirmatively  show  the  facts  essen- 
tial to  the  exercise  of  the  jurisdiction. — Driggers  v.  Cassady, 
71  Ala.  529.  Jurisdiction  of  both  the  subject-matter  and  the 
person  is  requisite. 

Whether,  in  such  case,  the  decree  of  sale  is  conclusive  of  a 
valid  assessment  as  to  the  person  against  whom  the  taxes  are 
assessed,  or  whether  the  description  and  statements,  as  entered 
in  the  book  delivered  to  the  judge  of  probate,  are  sufficient  to 
give  the  court  jurisdiction  of  the  subject-matter,  are  questions 
it  is  not  necessary  to  consider  or  decide.  The  statute  provides, 
that  thirty  days  before  the  beginning  of  the  term  of  the  court, 
for  which  the  cause  is  set  for  trial,  the  probate  judge  shall 
issue  to  the  owner,  his  agent  or  representative,  a  notice  in  the 
form  prescribed  ;  a  copy  of  which  must  be  served  upon,  or  left 
at  the  residence  of  such  owner,  his  agent  or  representative ; 
and  if  the  owner  is  unknown,  or  a  non-resident,  the  notice 
shall  be  by  publication  in  a  newspaper;  or,  if  no  newspaper  is 
published  in  the  county,  by  posting  notices  at  the  door  of  the 
court-house  for  three  weeks.  Service  of  notice,  as  required  by 
the  statute,  is  preliminary  and  essential  to  jurisdiction  of  the 
person. 

The  notice  issued  by  the  judge  of  probate  was  directed  "to 
est.  Robt.  Carlisle^  reputed  owner ^'' — the  taxes  having  been 
assessed  in  the  same  manner ;  and  it  was  returned  executed  by 
leaving  copy  "at  residence  of  Robert  Carlisle."  The  lands 
sued  for  constituted  a  part  of  a  tract  of  about  nine  hundred 
acres,  which  was  owned  by  Robert  Carlisle,  who  died  many 
3'ears  prior  to  the  assessment  for  taxes,  which  was  made  in 
1881.  Ilis  estate  was  finally  settled  and  distributed  in  April, 
1879,  in  the  Probate  Court  of  Dallas  county;  and  in  August 
following,  the  lands  were  partitioned  between  his  heirs,  and 
mutual  conveyances  were  executed ;  the  lands  in  controversy 
having  been  allotted  to  A.  S.  Carlisle.  On  such  partition  be- 
ing made,  the  heirs  entered  into  possession  of  their  respective 
portions,  and  they  and  those  claiming  from  them  have  been 
ever  since  in  possession.  A.  S.  Carlisle,  in  January,  1880, 
conveyed  the  lands  to  Meyer  Bros.,  who  conveyed  to  the  de- 
fendant,— a  part  in  June,  1880,  and  the  balance  in   October, 


488  SUPREME   COURT  [Dec.  Term, 

[Carlisle  v.  The  State.] 

.1884.     The  defendant   and    Meyer   Bros,  were  in  possession 
when  the  lands  were  assessed. 

Though  the  statutory  proceedings  to  condemn  real  estate  to 
sale  for  the  payment  of  delinquent  taxes  may  be  regarded  as 
partaking  of  the  natnre  of  proceedings  in  rem  /  when  per- 
sonal notice  is  required,  no  valid  decree  can  be  rendered  unless 
such  notice  is  given.  Ten  days  must  intervene  between  the 
service  of  the  notice  and  the  commencement  of  the  term  of  the 
court  to  which  it  is  returned,  before  the  jtidge  of  probate  is 
authorized  to  enter  a  decree  of  sale.  When  it  is  reasonably 
practicable  to  ascertain  who  is  the  owner  of  the  land,  the  stat- 
utes require  that  the  lands  shall  be  assessed  against  such  per- 
son.—  Olive?'  V.  Robinson.,  58  Ala.  46.  And  the  intention  is, 
that  personal  notice  shall  be  given  to  the  person,  if  a  resident, 
who  has  an  adverse  interest,  that  he  may  appear  and  defend 
— to  the  person  liable  for  the  taxes.  The  prescribed  form  of  no- 
tice is  adapted  only  to  persons  upon  whom  it  may  be  served, 
either  personally,  or  by  leaving  at  the  residence,  or  by  publi- 
cation ;  and  who  are  capable  of  acting  on  its  requisition.  On 
the  death  of  the  owner  of  real  estate,  the  title  and  ownership 
vest  in  his  heirs,  subject  to  the  statutory  powers  of  the  per- 
sonal representative.  The  estate  is  not,  and  can  not  be,  the 
real  or  reputed  owner,  though,  for  the  purpose  of  paying  the 
debts,  the  lands  are  treated  as  assets  of  the  estate.  In  such 
case,  a  valid  judgment  can  not  be  rendered  declaring  a  lien, 
and  ordering  a  sale  of  the  lands,  without  notice  to  the  personal 
representative,  who  represents  the  estate,  or  to  the  heirs,  who 
represent  the  title  and  ownership.  When  the  estate  of  a  de- 
cedent has  been  linally  settled  and  distributed,  the  personal 
representative  discharged,  and  his  lands  partitioned  among  the 
heirs,  notice  addressed  to  the  estate.,  and  served  by  leaving  a 
copy  at  the  residence  occupied  by  the  deceased  at  the  time  of 
his  death,  is  not  notice  to  the  owner,  his  agent  or  representa- 
tive; does  not  bind  the  legal  representatives,  or  any  person 
holding  under  them  ;  and  is  not  such  notice  as  is  requisite  to 
the  authority  of  the  court  to  decree  a  sale  of  the  lands  for 
delinquent  taxes.  On  the  uncontroverted  facts,  the  plaintiff 
is  not  entitled  to  recover. — Thatcher  v.  Poioell,  6  Wheat.  119. 
Affirmed. 
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Adams  v.  Thorn  ton  <&  Wellborn. 

Actimi  on  Attachment  Bond. 

1.  Proof  of  fraud;  charge  a.s  to. — A  charge  which  instructs  the  jury, 
in  a  civil  case,  "that  to  justify  the  imputation  of  fraud,  the  facts  must 
1)6  such  that  they  are  not  explicable  on  any  other  reasonable  hypothe- 
sis," exacts  too  great  a  measure  of  proof,  and  is  erroneous.  (Steele  v. 
Kinkle,  3  Ala.  352,  an<l  Tompkins  v.  Nichols,  53  Ala.  197,  disapproved 
and  overruled.) 

2.  Charge  on  part  of  evidence. — A  charge  on  the  probative  efiect  of  a 
part  of  the  evidence,  ignoring  material  qualifying  testimony,  is  erro- 
neous, and  good  cause  tor  a  reversal. 

3.  Argumentative  charge. — An  argumentative  charge  is  improper,  and 
should  not  be  given. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brouglit  by  Thornton  &  Wellborn,  suing  as 
partners,  against  James  R.  Adams,  and  was  founded  on  an  at- 
tachment bond,  the  condition  of  which  was,  "  tliat  the  said 
Adams  shall  prosecute  his  said  attachment  to  effect,  and  pay 
the  said  Thornton  tfe  Wellborn  all  such  costs  and  damages  as 
they  may  sustain  by  reason  of  the  wrongful  or  vexatious  suing 
out  of  said  attachment."  The  attachment  w^as  sued  out  on  the 
ground  that  the  defendants,  who  were  merchants  doing  busi- 
ness in  the  city  of  Montgomery,  were  about  to  dispose  of  their 
property  fraudulently.  The  complaint  alleged  that  the  attach- 
ment was  sued  out  wrongfully  and  vexatiously,  and  claimed 
special  damages  for  the  injury  to  the  plaintiffs'  reputation  and 
standing  as  merchants,  and  for  costs  and  attorney's  fees  in  de- 
fending the  suit.  The  record  does  not  show  what  pleas  were 
filed.  There  was  a  judgment,  on  verdict,  for  the  plaintiffs,  for 
§4,053.48,  the  full  penalty  of  the  bond.  The  defendant  ap- 
peals, and  assigns  as  error  several  charges  given  by  the  court 
below,  which  are  copied  in  the  opinion  of  this  court. 

H,  C.  Semple,  for  the  appellant. — The  5th  charge  given  by 
the  court,  though  supported  by  an  expression  found  in  the 
opinion  in  Tompkins  v.  Nichols  (53  Ala.  200),  aud  quoted 
from  Steele  v.  Kinkle  (3  Ala.  358),  is  erroneous,  in  that  it  re- 
quires the  same  degree  of  proof  to  establish  fraud  in  a  civil 
case,  as  to  sustain  a  conviction  in  a  criminal  prosecution.  The 
principle  as   stated  is  not  supported    by  the   two   cases  cited 


490  SUPREME  COURT  [Dec.  Term, 

[Adams  v.  Thornton  &  Wellborn.] 

{Smith  V.  Br.  Bank,  21  Ala.  135 ;  Pettioay  v.  Life  Ins.  <& 
Trust  Co.,  24  Ala.  544),  and  is  incon.<sistent  with  the  rule  laid 
down,  in  vai-ying  language,  in  several  other  decisions  of  this 
court. —  Thavies  V.  Remhert,  63  Ala.  567;  Pickett  v.  Pipkin, 
64  Ala.  520  ;  Stiles  &  Co.  v.  Lightfoot,  26  Ala.  443;  Cronmie- 
lin  V.  McCauley,  67  Ala.  542.  See,  also,  Bump  Fraud.  Con- 
veyances, 602-5,  3d  ed.;  Parkhurstv.  McGraw,  24  Miss.  137; 
Doe  V.  Dignowitty,A  Sni.  tfe  Mar.  57,  74. 

Saybk  &  Gkaves,  and  Watts  &  Son,  contra,  cited  Jack- 
son v.  Durr,  59  Ala.  206;  Tompkins  v.  Nichols,  53  Ala.  197; 
Life  Ltis.  <j&  Trust  Co.  v.  Pettway,  24  Ala.  544 ;  Thames  v. 
Remhert,  63  Ala.  567. 

STONP],  C.  J. — The  questions  presented  by  this  record 
arise  on  charges  given  and  refused.  We  will  consider  only 
such  as  are  pressed  in  argument  before  us. 

The  fifth  charge  given  at  the  instance  of  the  plaintiffs  is  in 
the  following  language:  "Fraud  is  not  by  law,  or  in  common 
charity,  imputable,  when  the  facts  and  circumstances  out  of 
which  it  is  supposed  to  arise  may  consist  with  purity  of  inten- 
tion. To  justify  the  imputation  of  fraud,  the  facts  must  be 
such  that  they  are  not  explicable  on  any  other  reasonable  hy- 
pothesis." The  objection  to  the  charge  is,  that  in  its  second 
clause  it  exacts  too  high  a  measure  of  proof,  when  fraud  is 
sought  to  be  established.  This  charge  was,  in  substance,  copied 
from  the  language  of  this  court  in  Tompkins  v.  Niohols, 
53  Ala.  197,  wdiich  was  itself  copied  from  Steele  v.  Kinkle, 
3  Ala.  352,  opinion  by  Oemond,  J.  This  strong  statement  of 
the  principle  was  scarcely  called  for  by  the  facts  in  either  of 
those  cases  ;  but  some  authorities  may  be  found  which  state 
the  principle  in  substantially  the  same  terms. — Lyman  v. 
Cressford,  15  Iowa,  229 ;  Schqfield  v.  Blind,  33  Iowa,  175 ; 
Dallam  v.  Renshaw,  26  Mo.  533,  So,  in  Bump  on  Fraudu- 
lent Conv.  (3d  ed.)  603,  it  is  said,  "  Fraud  will  never  be  impu- 
ted, when  the  circumstances  and  facts  upon  which  it  is  predi- 
cated may  consist  with  honesty  and  purity  of  intention." 

In  support  of  the  principle  as  stated  in  Tompkins  v.  Nichols, 
supra,  three  former  rulings  of  this  court  are  cited :  Steele  v. 
Kinkle,  supra;  Smith  v.  Br.  Bank,  21  Ala.  125,  and  Ala. 
Life  Ins.  Co.  v.  Pettway,  24  Ala.  566.  The  last  named  two 
authorities  do  not  support  the  principle  for  which  they  are 
cited.  Bump,  in  his  treatise  on  Fraudulent  Conveyances, 
602-5,  says :  "  Fraud  in  the  transfer  of  goods  or  land  may  be 
shown  by  the  same  amount  of  proof  as  will  establish  any  other 
fact  in  its  own  nature  as  likely  to  exist.  In  any  case,  the 
number  and  cogency  of  circumstances  from  which  guilt  may 
Vol,  Lxxvni, 
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be  inferred,  are  proportioned  to  the  original  improbability  of 
the  offense.  The  frequency  of  frauds  upon  creditors,  the  dif- 
ficulty of  detection,  the  powerful  motives  which  tempt  an  in- 
solvent man  to  commit  it,  and  the  plausible  casuistry  with 
which  it  is  sometimes  reconciled  to  the  consciences  even  of  per- 
sons whose  previous  lives  have  been  without  reproach,  are  con- 
siderations which  prevent  its  classification  among  the  grossly 
improbable  violations  of  moral  duty.  .  .  How  much  evi- 
dence is  required  to  raise  a  presumption  of  actual  fraud,  can 
not  be  determined  according  to  any  inflexible  rule.  . 
The  proof,  however,  must  be  satisfactory.  It  must  be  so  strong 
and  cogent  as  to  satisfy  a  man  of  sound  judgment  of  the  truth 
of  the  allegation.  It  need  not  possess  such  a  degree  of  force 
as  to  be  irresistible ;  but  there  must  be  evidence  of  tangible 
facts,  from  which  a  legitimate  inference  of  a  fraudulent  intent 
may  be  drawn.  .  .  As  an  allegation  of  fraud  is  against  the 
presumption  of  honesty,  it  requires  stronger  proof  than  if  no 
such  presumption  existed.  As  it  is  against  a  presumption  of 
fact,  perhaps  often  a  slight  one,  it  requires  somewhat  more 
evidence  than  would  suffice  to  prove  the  acknowledgment  of 
an  obligation,  or  the  delivery  of  a  chattel.  It  is  not  necessary, 
however,  that  the  fraud  shall  be  proved  beyond  a  reasonable 
doubt.  Issues  of  fact,  in  civil  cases,  are  determined  by  a  pre- 
ponderance of  testimony,  and  the  rule  applies  as  well  to  cases 
in  which  fraud  is  imputed  as  to  any  other."  This  is  strong 
language,  but  it  is  supported  by  the  highest  authority. — Kaine 
V.  Weigley,  22  Penn.  St.  179;  Kendall  v.  Hughes^  8  B.  Mon- 
roe, 368 ;  Eeed  v.  JVoxon,  48  111.  323  ;  Carter  v.  Gunnels, 
67  III.  270 ;  Colquitt  v.  Thomas,  8  Ga.  258  ;  Bhodes  v.  Green, 
36  Ind.  7 ;  Kelly  v.  Lenihan,  56  Ind.  448 ;  Jaeger  v.  Kelly, 
52  N.  y.  274 ;  Henry  v.  Henry,  8  Barb.  588 ;  Lillie  v.  Mc- 
Millan, 52  Iowa,  464 ;  Lockland  v.  Bechley,  10  W.  Ya.  87 ; 
White  V.  Perry,  14  W.  Va.  66 ;  Po.rkhurst  v.  McGraw, 
24  Miss.  134;  Hempstead  v.  Johnston,  18  Ark.  123. 

We  have  cited  two  decisions  of  this  court — Steelev.  Kinkle, 
3  Ala.  358,  and  Tompkins  v.  Nichols,  53  Ala.  197 — which 
support  the  correctness  of  the  charge  we  are  considering.  We 
have  many  rulings  which  express  the  principle  differently. 
We  are  not  allowed  to  infer  fraud,  "  when  the  facts  out  of 
which  it  is  supposed  to  arise  may  well  consist  with  honesty  and 
pure  intention." — Smith  v.  Br.  Bank,  21  Ala.  125  ;  Stiles  v. 
Lightfooot,  26  Ala.  443.  "  If  the  circumstances  relied  on  to 
sustain  that  allegation  [fraud]  are  fairly  susceptible  of  an  hon- 
est intent,  that  construction  should  be  placed  upon  them." 
Ala.  Life  Ins.  v.  Pettway,  'i4c  Ala.  544  ;  Crommelin  v.  Mc- 
Cauley,  67  Ala,  542.  ''  The  law  never  presumes  fraud,  and 
it  will  not  be  imputed  when  the  facts  and  circumstances  from 
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which  it  is  supposed  to  arise  may  reasonably  consist  with  pure 
intention." — Thames  v.  Hembert,  63  Ala.  561.  "  I'raud  is  not 
presumed,  but,  like  every  other  fact,  it  may  be  proved  by  cir- 
cumstances; and  courts,  while  not  indulging  presumptions 
that  it  is  imputable,  can  not  refuse  to  draw  from  uncontro- 
verted  facts  the  inferences  flowing  frotri  them  logically  and 
naturally." — Pickett  v.  Pipkin,  64  Ala.  520.  These  last  two 
quotations  are  opinions  by  C.  J.  Brickell, — later  utterances 
that  that  found  in  Jompkins  v.  I^ickols,  53  Ala.  And  these 
are  but  copies  in  substance  of  what  was  said  in  Nicely  v. 
Rogers,  H9  Iowa,  441  ;  Rumholds  v.  Parr,  51  Mo.  592;  Page 
V.  Dixon,  59  Mo.  43 ;  Burleigh  v.  White,  64  Me.  23 ;  Shultz 
V.  Hoagland,  85  N.  Y.  464;  State  of  Mo.  v.  Estel,  6  Missouri, 
App.  6. 

Charge  5,  properly  interpreted,  lays  down  the  same  measure, 
and  requires  the  same  fullness  of  proof,  as  is  required  to 
authorize  a  conviction  of  crime;  for  facts  proven,  which  are 
not  explicable  on  any  other  reasonable  hypothesis  than  that  of 
the  guilt  of  the  accused,  will  authorize  a  jury  to  convict  of  a 
criminal  offense.  This  is  not  the  correct  rule  in  any  civil  case. 
Fraud  requires  no  higher  measure  of  proof  for  its  establish- 
ment in  any  civil  proceeding,  than  is  required  in  many  other 
cases,  where  the  presumption  of  honesty,  official  uprightness, 
or  kindred  presumption,  is  to  be  overcome.  The  assailing 
party  encounters  the  presumption  of  honesty  and  fair  dealing; 
but  it  is  a  disputable  presumption,  the  burden  of  overcoming" 
which  rests  on  him.  When  he  produces  facts  and  circum- 
stances in  evidence,  which  not  only  cast  a  suspicion  on  the 
transaction,  but  show  a  state  of  facts  which  are  not  fairly  or 
reasonably  reconcilable  with  fair  dealing  and  honesty  of  pur- 
pose, then  he  has  overcome  the  presumption  of  purity  of  in- 
tention, and  is  entitled  to  a  judgment  of  condemnation.  We 
approve  the  statement  of  the  principle  as  found  in  Smith  v. 
Br.  Bank,  21  Ala.  125,  Stiles  v.  Zightfoot,  26  Ala.  443,  Ala. 
Life  Ins.  Co.  v.  Pettway,  24  Ala.  544,  Thames  v.  Rembert, 
63  Ala.  561,  Pickett  v.  Pipkin,  64  Ala.  520,  and  Crommeliti 
V.  McCauley,  67  A  In.  542.  We  disapprove  and  overrule  the 
principle  as  expressed  in  Steele  v.  KinMe,  3  Ala.  352,  and 
Tompkins  v.  Nichols,  53  Ala.  19T.  The  Circuit  Court  erred 
in  giving  charge  Ko.  5. 

Charge  No.  6  confines  the  inquiry,  and  the  effect  of  it,  to 
propositions  or  suggestions  alleged  to  have  been  made  by 
Wellborn,  one  of  plaintiffs,  in  the  office  of  the  attorneys  to 
whom  he  and  Adams  had  gone  for  mutual  counsel.  It  had 
been  testified  that,  before  visiting  the  office  of  the  attorneys, 
Wellborn  "asked  Adams  if  he  could  not  give  him,  Adams,  notes 
for  double  the  amount  due  him,  so  that  in  this  way  Adams 
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could  get  his  whole  debt,  as  the  goods,  if  sold  under  an  assign- 
ment, would  not  bring  more  than  half  of  their  value."  This 
took  place  at  a  time  when  an  assignment  by  Thornton  & 
Wellborn  was  under  discussion.  This  conversation  was  calcu- 
lated to  shed  very  material  light  on  the  inquiries  that  were 
made  of  the  attorneys,  and  the  purpose  for  which  they  were 
made.  The  two  conversations  being  so  near  in  point  of  time, 
and  relating  to  the  same  subject-matter,  any  instruction  as  to 
the  probative  force  of  the  latter,  without  reference  to  the 
former,  was  improper,  and  should  not  have  been  given.  The 
charge  ignored  the  effect  of  material,  qualifying  testimony, 
which  is  ground  of  reversal. — 1  Brick.  Dig.  344,  §  135  ;  Tes- 
ney  v.  The  State,  77  Ala.  33. 

There  is  another  objection  to  this  charge.  It  partakes  more 
of  an  argument,  or  of  an  answer  to  an  argument,  than  it  does 
of  an  assertion  of  a  principle  of"  law.  Such  mode  of  charg- 
ing juries  should  not  be  encouraged. 

Charges  A  and  B,  asked  by  defendant,  were  properly  re- 
fused. The  hypothesis  of  each  of  them  contains  an  element, 
or  sub-phrase,  of  which  we  find  no'proof.  Thus,  in  charge  A 
is  this  language :  "Where  a  person  not  related  might  think  it 
best  for  the  interest  of  the  creditors,  to  employ  other  persons." 
There  was,  and  probably  could  be,  no  testimony  of  what  a  per- 
son not  related  might  think  would  be  best  for  the  creditors. 
The  charge  is  not  so  framed  as  properly  to  raise  the  question 
intended  to  be  raised,  and  is,  at  most,  more  an  argument  than 
a  question  of  law.  So,  in  charge  B,  we  find  this  language: 
''If  the  jury  believe  that  Thornton  &  Wellborn  intended,  at 
and  before  the  issuance  of  the  attachment,  to  assign  their 
whole  property  for  the  benefit  of  their  creditors,  and  did  so  as- 
sign such  property  for  that  purpose,  in  pursuance  of  such  in- 
tention, regardless  of  such  attachment,"  &c.  There  is  no  evi- 
dence in  this  record  that  Thornton  &  Wellborn  entertained 
any  thought  of  making  an  assignment,  regardless  of  the  at- 
tachment. On  the  contrary,  the  testimony  was,  that  they  con- 
sidered their  condition  and  financial  standing  too  sound  to  jus- 
tify such  course,  unless  they  were  attached,  or  their  northern 
creditors  interfered  with  their  business. 

For  the  errors  pointed  out  above,  the  judgment  of  the  Cir- 
cuit Court  is  reversed,  and  the  cause  remanded. 
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Louisville  &  Nashville   Railroad   Co. 
V,  Allen's  Adm'r. 

Action  for  Damages  against  Railroad  Corporation,  hy  Ad- 
ministratrix of  Workman  killed  hy  Explosion  of  Boiler. 

1.  Care  and  diligence  required  of  railroad  companies,  in  matter  of  ma- 
chinery furnished  to  their  employees. — A  railroad  company  is  not  reijuired 
to  warrant  the  perfection  of  its  machinery  or  appliances,  nor  to  insure 
its  employees  against  injury  from  boiler  explosions,  or  other  like  acci- 
dents. It  is  only  bound  to  use  due  care  and  diligence — that  is,  the  care 
and  diligence  which  a  man  of  ordinary  prudence,  engaged  in  a  like 
business,  would  exercise  for  his  own  protection  and  the  protection  of 
his  property — first  to  furnish  a  safe  and  suitable  engine,  and  then  to 
keep  it  in  that  condition. 

2.  Negligence  vel  non,  as  question  of  law  or  fact. — In  cases  of  doubt, 
where  the  facts  are  disputed,  or  where  different  minds  may  reasonably 
draw  different  conclusions  from  the  same  undisputed  facts — the  ques- 
tion of  negligence  vel  non  is  a  question  of  fact  for  the  determination  of 
the  jury ;  but,  when  the  facts  are  undisputed,  and  the  inference  to  be 
drawn  from  them  is  clear  and  certain,  it  is  a  question  of  law  for  the  de- 
cision of  the  court. 

3.  Latent  defects  in  machinery ;  liability  of  employer  for  injuries  to 
workman. — For  injuries  suffered  from  the  explosion  of  an  engine,  caused 
by  a  latent  defect,  which  was  not  visible  or  capable  of  discovery  by  the 
closest  inspection  from  within  or  without,  and  which  was  in  fact  not 
known  to  the  railroad  company  or  any  of  its  servants,  the  railroad  com- 
pany is  not  liable  to  an  action  at  the  suit  of  a  workman  who  is  injured, 
unless  it  was  guilty  of  negligence  in  failing  to  discover  the  defeat. 

4.  Same;  negligence  of  fellow-workman — The  injury  having  occurred 
prior  to  the  passage  of  the  act  approved  February  15th,  1885  (Sess. 
Acts  1884-5,  p.  115),  changing  the  rule  as  to  the  liabilitj^  of  the  employer 
to  one  of  his  servants  for  injuries  resulting  from  the  negligence  of  other 
fellow-servants  ;  the  fact  that  a  circumstance  pointing  to  the  defect  was 
discovered,  a  few  hours  before  the  explosion,  by  other  workmen,  who 
failed  to  report  it,  would  not  render  the  company  (or  employer)  liable. 

5.  Burden  of  proof  as  to  negligence. — In  an  action  against  a  railroad 
company  l)y  one  of  its  employees  or  servants,  to  recover  damages  for 
injuries  caused  by  the  explosion  of  an  engine,  the  omis  of  proving  neg- 
ligence is  on  the  plaintiff,  and  it  is  not  enough  to  prove  the  fact  of  in- 
jury from  the  explosion ;  but  the  rule  is  different  when  the  action  is 
brought  by  a  passenger. 

6.  New  inventions  for  machinery;  railroad  company  not  hotind  to 
adopt. — A  railroad  comjjany  is  not  required,  by  its  duty  to  its  employees 
and  servants,  to  adopt  every  new  invention  or  appliance  which  may  be 
useful  in  its  business,  and  which  may  serve  to  diminish  the  risks  to 
life,  limb  or  property  incident  to  its  service ;  it  is  sufficient  to  adopt 
such  as  are  ordinarily  used  by  prudently  conducted  roads,  engaged  in 
like  business,  and  surrounded  b}'  like  circumstances. 

7.  Tests  of  boilers  by  steam  and  hydraulic  pressure. — The  application 
of  the  steam  test  for  boilers  being  shown  to  i)e  neither  practicable  nor 
generally  approved,  on  account  of  its  danger;  and  the  hydraulic  test, 
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as  shown  by  the  evidente,  being  extraordinary  and  rarely  used,  except 
when  engines  are  first  put  in  use,  or  fail  to  work  well,  or  when  they  are 
overhauled  periodically ;  the  failure  of  the  railroad  company  to  have 
either  or  both  of  these  tests  applied  to  the  defective  boiler,  does  not 
authorize  the  imputation  of  negligence. 

8.  Same. — Nor  can  negligence  be  imputed  to  the  railroad  company,  on 
account  of  the  failure  to  apply  the  hydraulic  test,to  the  engine,  when  it 
was  last  overhauled  at  the  shops,  about  ten  months  before  the  explo- 
sion, when  the  evidence  shows  that  the  defect  had  only  existed  from 
two  to  six  months. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hnbbard. 

This  action  was  brought  by  Mrs.  Flora  A.  Allen,  as  admin- 
istratrix, to  recover  damages  for  the  death  of  her  husband, 
David  M.  Allen,  alleged  to  have  been  caused  by  the  negligence 
and  wrongful  act  of  the  defendant  corporation,  its  servants 
and  agents;  and  was  commenced  on  the  1st  May,  1884.  The 
plaintiff's  intestate  was,  at  the  time  of  his  death,  in  the  em- 
ployment of  the  defendant,  in  the  capacity  of  car  inspector ; 
and  he  was  killed  on  the  morning  of  December  2d,  1883,  in 
the  yard  of  the  defendant,  while  engaged  in  the  performance 
of  his  duties,  by  an  explosion  of  the  boiler  of  a  steam-engine, 
which  had  just  been  taken  into  the  yard.  The  complaint 
alleged  that  his  death  "was  caused  by  the  wrong  and  negli- 
gence of  the  defendant  in  using  and  operating  at  said  yard  the 
said  locomotive,  which  was  out  of  order,  unsafe,  and  unfit  to 
be  used  in  said  business ;  all  which  was  unknown  to  said 
David  M.  Allen,  and  which,  but  for  the  want  of  proper  care 
and  diligence,  would  and  ought  to  have  been  known  to  said 
defendant."  The  cause  was  tried  on  issue  joined  on  the  plea 
of  not  guilty,  and  resulted,  under  the  rulings  of  the  court,  in 
a  verdict  and  judgment  for  the  plaintiff,  for  $10,000. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "it  was 
shown  that  the  defect  in  the  boiler,  which  caused  the  explosion, 
was  in  the  upper  part  of  one  of  the  boiler-sheets,  whei*e  it 
overlaps,  and  was  riveted  upon  another  boiler-sheet  in  the  con- 
struction of  the  boiler.  This  flaw,  or  crack,  was  between  the 
two  plates  where  they  overlap,  and  on  the  inside  of  the  upper 
"Hind  outer  plate,  so  that  it  could  not  be  seen  or  detected  by  the 
closest  inspection  from  within  or  without,  even  when  the  flues 
were  taken  out  and  the  outside  of  the  boiler  stripped  of  the 
jacket  and  lagging.  All  the  witnesses  who  were  examined  on 
this  point  testified  that  the  defect  could  not  have  been  ascer- 
tained by  hammering  on  the  boiler,  or  from  the  sound  of  the 
hammering ;  that  the  outer  and  inner  sheets  of  the  boiler  were 
in  apparently  good  condition.  Some  of  the  witnesses  gave  it 
as  their  opinion,  that  proper  hydraulic  tests  would  have  dis- 
covered  the  flaw,  or  weak  place  in  the  boiler ;  while  others 
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testified,  that  the  use  of  the  cold-water  test  caused  the  iron  in 
the  boiler  to  contract,  and,  if  there  was  sediment,  it  might  get 
in  the  flaw,  and  the  weak  place  might  be  held  b}'  the  strength 
of  the  outer  iron  ;  while,  if  steam  were  applied,  it  would  ex- 
pand the  iron,  and,  perhaps,  would  discover  the  flaw  by  steam 
coming  through.  It  was  shown,  also,  that  when  this  test  was 
used,  if  there  was  a  defect,  there  was  danger  of  an  explosion 
and  injury  to  those  making  the  test ;  while,  if  the  hydraulic 
test  was  used,  the  water  would  ooze  through  the  flaw^,  without, 
any  danger  of  explosion.'' 

It  was  shown  that  the  engine  was  built  by  the  Rogers  Loco- 
motive Worhs^  could  carry  140  lbs.  of  steam,  and  had  been  in 
use  for  ten  or  eleven  years;  that  it  drew  a  train  of  twenty  or 
more  freight  cars  from  Birmingham  to  Montgomery  the  day 
before  the  accident,  sometimes  carrying  140  lbs.  of  steam 
during  the  trip  ;  that  it  had  been  sent  into  the  company's  shops 
at  Louisville,  for  repairs,  in  December,  1882,  and  came  out  of 
the  shops  in  February,  1883,  having  been  overhauled  and  re- 
paired. R.  Wells,  the  defendant's  superintendent  of  ma- 
chinery at  Louisville,  who  was  examined  as  a  witness  for  the 
defendant,  testified  that  "  the  engine  was  then  sent  in  to  put  in 
a  new  cylinder  and  fire-box ;  that  he  saw  her  when  she  came 
in,  and  when  she  was  turned  out,  and  the  engine  and  boiler 
were  then  in  good  condition,  so  far  as  he  could  see,  but  he  him- 
self made  no  test  to  ascertain  if  there  was  any  defect  in  the 
boiler ; "  also,  "  that  it  was  usual,  and  it  was  the  defendant's 
instructions,  to  test  the  boilers  of  the  engines  whenever  they 
were  brought  in  for  any  general  overhauling  or  repairs."  The 
bill  of  exceptions  purports  to  set  out  all  the  evidence,  and 
states  that  "  there  was  no  evidence  that  the  defendant,  or  the 
defendant's  servants,  had  any  actual  knowledge  of  the  flaw,  or 
of  any  defect  in  the  boiler."  George  Allen^  an  engineer  in 
the  defendant's  employment,  who  was  examined  as  a  witness 
for  the  plaintiff,  testified  that,  while  he  was  taking  the  engine 
from  the  depot  over  to  the  yard,  on  the  morning  of  the  acci- 
dent, "  he  saw  what  he  thought  was  a  little  smoke  near  the 
sand-box,  but  paid  little  attention  to  it,  as  he  thought  the 
jacket  had  been  on  fire,  and  the  bucket,  which  he  noticed  on' 
his  seat  in  the  cab,  had  been  used  in  putting  it  out;  that  after 
going  into  the  telegraph  office,  to  get  orders,  he  walked  back 
to  the  engine,  and  noticed  a  little  leak  ;  tiiat  he  then  called  the 
engineer  of  the  train  which  was  to  follow  him,  as  he  thought 
it  could  be  fixed  with  little  trouble ; "  and  after  describing  the 
explosion,  by  which  Allen  was  killed  and  the  witness  was  in- 
jured, he  further  testified :  "  Witness  had  never  noticed  any 
flaw  or  defect  in  the  boiler,  and  had  never  reported  any  defect 
in  it,  as  it  was  his  duty  to  do,  if  he  had  noticed  any  such  thing. 
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He  noticed  the  steam  gu age  just  before  the  explosion,  and  saw 
that  the  engine  had  on  about  125  or  126  lbs.  of  steam:  she 
had  on  plenty  of  water,  and  the  engine  was  M-orking  all  right 
in  every  respect  apparently."  One  Hicks,  "  a  night-hostler  in 
the  defendant's  shops,  whose  business  it  was  to  look  after  the 
engines  when  they  came  in  at  night,  report  an)'  defects  he  saw, 
see  that  the  engines  were  properly  watered  and  tired  up,  and 
take  them  to  the  depot  for  the  engineer  when  ready  to  go  out," 
was  examined  as  a  witness  for  the  defendant,  and  testified  that, 
when  the  engine  came  in,  the  evening  before  the  explosion, 
"he  took  her  to  the  shops,  cleaned  out  the  fire,  and  gave  her 
the  usual  attention  ;  that  he  started  out  with  said>  engine  and 
several  others,  at  an  early  hour  the  next  morning,  filled  their 
tanks  with  water,  and  left  her  at  the  depot  a  little  after  five 
o'clock ;  that  he  then  discovered  what  he  thought  was  smoke 
coming  out  of  the  side  of  the  engine,  near  the  dome,  or  sand- 
box, and,  thinking  it  was  the  jacket  (or  lagging)  on  fire,  poured 
ten  or  twelve  buckets  of  water  on  it,  when  it  ceased  ;  that  it 
was  nothing  unusual  for  the  jacket  (or  lagging)  to  be  on  fire, 
and  it  was  customary  to  pour  water  on  it ;  that  it  was  not  re- 
garded as  a  sign  of  any  defect  or  danger ;  that  he  considered  it 
a  very  small  matter,  and  did  not  report  it."  One  Cox,  the  fire- 
man of  the  engine,  who  carried  it  over  from  the  depot  to  the 
yard,  w^as  also  examined  as  a  witness  by  the  defendant,  and 
testified,  "that  he  noticed  a  little  steam  escaping,  which  he 
thought  was  smoke  from  the  lagging ;  that  this  was  not  at  all 
unusual,  and  in  such  cases  water  is  poured  on  to  put  it  out ; 
that  the  steam  continued  to  escape  on  the  way  over  to  the  yard, 
but  got  no  worse  until  just  before  the  explosion  ;  that  he  had 
seen  no  leaks,  or  evidence  of  defects  in  the  boiler,  prior  to  this 
escape  of  steam,  and  had  never  reported  it  as  unfit ;  that  he 
was  on  the  engine,  and  busy,  at  the  time  of  the  explosion,  and 
paid  no  particular  attention  to  the  escape  of  steam."  This  was 
all  the  testimony  in  reference  to  the  flaw  or  defect  in  the  boiler, 
except  that  several  experts,  who  examined  the  boiler  after  the 
explosion,  expressed  the  opinion  that  the  defect  had  existed 
from  two  to  six  months ;  and  several  witnesses  were  examined 
by  each  party  as  to  the  different  tests  of  the  strength  of  engines, 
the  effect  of  each,  and  the  frequency  with  which  such  tests 
were  or  ought  to  be  applied. 

The  court  gave  the  following  (with  other)  charges  to  the 
jury,  at  the  instance  of  the  plaintiff:  (1.)  "If  the  jury  find, 
from  the  evidence,  that  the  boiler  was  unsafe  and  unsound  at 
and  before  the  explosion ;  and  that  the  defendant,  by  the  use 
of  proper  care  and  skill,  could  have  ascertained  its  unsound 
condition,  and  failed  and  neglected  to  use  such  care  and  skill ; 
and  that  the  death  of  plaintiff's  intestate  resulted  from  an  ex- 
32 
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plosion,  caused  by  a  flaw  or  defect  in  the  boiler ;  then  the  de- 
fendant would  be  liable  in  tliis  action."  (2.)  "That  whether 
such  flaw  or  defect  in  the  boiler  could  have  been  discovered, 
before  the  explosion,  by  the  use  of  proper  care  and  skill,  and 
whether  there  was  negligence  in  the  defendant,  whereby  the 
deatii  of  plaintiff's  intestate  was  caused,  are  questions  for  the 
jury  ;  *nd  if  the  jury  find  that  the  death  of  said  intestate  was 
caused  by  the  negligence  of  the  defendant,  then  the  amount  of 
damages  is  left  to  the  jury,  taking  into  consideration  all  the 
facts  in  evidence."  (3.)  "If  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  knew  of  the  defect  in  the  boiler, 
which  caused  the  explosion,  and  hence  the  death  of  plaintiff's 
intestate;  or,  if  the  jury  believe,  from  the  evidence,  that  such 
defect  conld  have  been  discovered  by  the  defendant,  by  the  use 
of  ordinary  diligence  and  care,  then  the  plaintiff  is  entitled  to 
recover."  (4.)  "A  railroad  company  is  bound  to  use  ordinary 
care  and  diligence — the  same  care  and  diligence  that  a  prudent 
man  uses  in  his  own  business— in  the  selection  of  safe  and  road- 
worthy  engines,  and  is  bound  to  use  the  same  care  to  keep 
said  engines  in  good  and  safe  condition,  and  is  bound  to  use 
approved  and  well-known  tests  to  determine  as  to  the  safety  of 
engines;  and  a  failure  to  use  such  care  and  diligence  is  evidence 
of  negligence  on  the  pari  of  the  company." 

The  defendant  excepted  to  each  of  these  charges  as  given, 
and  requested  several  charges  in  writing,  among  which  were 
the  following:  (1.)  "If  the  jury  believe  the  evidence,  they 
must  And  for  the  defendant."  (2.)  "The  burden  of  proving 
negligence  is  on  the  plaintiff;  and  unless  there  is  some  testi- 
mony other  than  the  explosion  of  the  engine,  or  the  failure  to 
discover  the  flaw  in  the  boiler-plate,  to  prove  that  defendant 
had  not  skilled  and  proper  servants  to  inspect  and  repair  said 
engine,  the  _fury  are  bound  to  find  that  defendant  had  such 
skilled  and  proper  servants;  and  if  defendant  had  such  skilled 
and  proper  servants  to  repair  and  inspect  said  engine,  under  the 
evidence  in  this  case,  it  had  discharged  its  whole  duty  to  plain- 
tiff's intestate."  (3.)  "Under  the  issues  in  this  case,  the  only 
chai'ge  of  negligence  attributable  to  defendant  is  the  failure  to 
discover  the  flaw  in  the  boiler-plate ;  and  if  the  defendant  had 
skillful  and  competent  mechanics,  wiio  inspected  and  repaired 
said  engine,  then  the  failure  to  discover  such  flaw  can  not  ren- 
der the  defendant  liable."  (4.)  "Under  the  evidence  in  this 
case,  if  the  jury  believe  it,  the  fact  that  steam  or  smoke  was 
seen  issuing  from  the  jacket  on  the  side  of  the  engine,  when 
the  hostler  brought  it  to  the  depot  in  the  morning,  whether  he 
reported  the  same  or  not,  was  not  sufficient  to  charge  the  de- 
fendant with  negligence  in  not  then  examining  the  engine ; 
especially  in  view  of  the  facts,  if  the  jury  believe  them  to  ex- 
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ist,  that  the  escape  was  supposed  to  be  smoke  from  fire  in  tlie 
jacket  coming  in  contact  witli  the  boiler,  and  that  the  same 
ceased  when  water  was  poured  on  it."  (5.)  "  If  proper  tests 
were  used  to  ascertain  the  defect  in  the  boiler,  when  the  engi/ie 
was  overhauled  at  Louisville,  about  February,  1883,  and  there 
was  nothing  afterwards  occurring  to  indicate  that  it  was  unsafe, 
the  defendant  was  not  bound  to  apply  extraordinary  tests  for 
determining  its  safety."  (6.)  "Under  the  evidence  in  this 
case,  the  defendant  did  not  owe  to  plaintiff's  intestate  the  duty 
of  subjecting  the  engine  to  hydraulic  pressure,  to  test  the 
strength  and  safety  of  the  boiler."  The  court  refused  each  of 
these  charges,  and  the  defendant  excepted  to  their  refusal. 

The  charges  given,  and  the  refusal  of  the  charges  asked,  with 
other  rulings,  are  now  assigned  as  error. 

Jones  &  Falkner,  for  appellant. — The  former  decisions  of 
this  court  have  established  these  propositions  :  that  the  master  (or 
employer)  does  not  owe  to  his  servant  an  absolute  duty,  in  the 
first  instance,  to  furnish  a  safe  and  suitable  engine,  nor,  having 
furnished  such  engine  at  first,  to  keep  it  safe  ;  that  his  only 
duty  is  to  use  due  care  and  dilligence  to  procure  safe  and  suit- 
able instrumentalities,  and  due  care  and  diligence  to  keep  them 
in  safe  condition  ;  that  the  happening  of  an  accident  to  a  ser- 
vant is  not,  of  itself,  evidence  of  negligence,  and  does  not 
shift  the  burden  of  proof ;  that  the  master-mechanic,  or  others 
charged  with  the  duty  of  inspecting  or  repairing  an  engine,  are 
the  fellow-servants  of  those  whose  duties  bring  them  about  the 
engine  ;  and  that  if  the  railroad  company  has  exercised  due  care 
and  diligence  in  appointing  and  retaining  such  mechanics,  it 
is  not  responsible  to  a  servant  for  their  failure  to  repair,  or  to 
discover  latent  defects. — M.  <&  0.  Railroad  Co.  v.  T/io7nas, 
42  Ala.  724;  Smoot  v.  M.  <&  M.  Railway  Co.,  67  Ala.  18; 
Smith  V.  M.  cfc  M.  Railway  Co.,  59  Ala.  245  ;  Bull  v.  M  & 
M.  Railway  Co.,  67  Ala.  208.  See,  also.  Pierce  on  Railroads, 
370-71  ;  Cooley  on  Torts,  557  ;  Smith  v.  Railway  Co.,  46  Mich. 
264 ;  53  Illinois,  336 ;  Warner  v.  Erie  Railroad  Co.,  39  N. 
Y.  470;  31  Indiana,  174;  Slater  v.  Jewett,  5  Amer.  &  Eng. 
R.  R.  Cases,  516  ;  Wood's  Master  &  Servant,  800,  §  419.  That 
a  railroad  company  does  not  insure  the  safety  of  its  servants 
against  accidents,  and  is  not  required  to  adopt  the  newest  me- 
chanical inventions,  for  which  greater  safety  is  claimed  than 
the  appliances  generally  in  use,  see  Beach  on  Contributory 
Negligence,  §  126;  Lalie  Shore  R.  R.  Co.  v.  McCormick, 
14,  Indiana,  440 ;  McGinnis  v.  Southern  Bridge  Co.,  8  Amer. 
&  Eng.  R.  R.  Cases,  135.  That  the  failure  to  apply  the  steam 
or  hydraulic  test  to  the  engine  was  not  negligence,  see  DeGraff 
V.  JSf.    Y.  Central  Railroad,  76  N.  Y.  130 ;  Cagney  v.  Han 
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nibal  (&  St.  J.  Railroad,  69  Miss.  416 ;  DeForest  v.  Jewett, 
19  Hnn,  N.  Y.  509  ;  Fort  Wayne  Railroad  Co.  v.  Gilder- 
sleeve,  33  Midi.  133;  Smith  v.  Railroad  C(9.,  42  Wise.  520 ; 
94  Illinois,  474. 

Watts  ife  Son,  contra. — The  plaintiff  made  out  a  prima 
facie  case,  when  she  proved — Ist,  that  her  intestate  was  killed 
by  an  explosion  of  the  boiler;  2d,  that  the  boiler  was  defective  ; 
3d,  that  the  defendant  had,  or  ought  to  have  had,  knowledge  or 
notice  of  the  defect ;  and.  4th,  that  the  intestate  did  not  know 
of  the  defect,  and  had  not  equal  means  of  knowing  with  the 
employer.  There  was  evidence  of  negligence  in  the  failure 
to  have  the  boiler  properly  tested,  as  the  rules  of  the  company 
required,  and  as  common  prudence  suggested  ;  and  the  ques- 
tion of  negligence  was  properly  submitted  to  the  jury.  The 
master  is  bound  to  furnish  machinery  and  appliances  as  safe 
and  free  from  latent  defects  as  ordinary  care  and  prudence  can 
provide;  and  this  care  must  be  commensurate  with  the  risks 
incident  to  the  service,  and  must  be  continued  so  long  as  the 
machinery  or  appliances  are  used.  The  fact  that  the  defect 
might  have  been  discovered,  by  proper  examination  and  care 
on  the  part  of  the  employer,  is  sufficient  evidence  of  negli- 
gence to  charge  him  witii  liabilit}' ;  and  he  can  not  screen  him- 
self from  liability  on  the  ground  that  he  did  not  know  of  the 
defect,  if  by  ordinary  care  he  would  have,  known  it:  he  is 
bound  to  know. — Wood's  Railway  Law,  vol.  3,  pp.  375-6  ; 
Hayden  v.  Smithfield,  29  Conn.  548 ;  Plank  v.  Railroad  Co., 
60  N.  Y.  607.  It  is  not  enough  that  the  employer  appoints 
proper  inspectors:  he  must  see  that  they  discharge  the  duty  of 
inspecting,  and  is  responsi))le  for  their  failure  or  negligence. 
Brothers  v.  Carter,  52  Mo.  373  :  Harper  v.  Ind.  Raih'oad 
Co.,  73  Ind.  261  ;  Gunter  v.  Grantville  Man.  Co.,  18  So.  Ca. 
262 ;  Fuller  v.  Jewett,  80  N.  J.  46 ;  Hough  v.  Railroad  Co., 
100  U.  S.  213;  Rra7m  v.  Chicago  Cailroad  Co.,  53  Iowa,  595 ; 
DunUin  V.  Sharp,  88  :N\  Y.  225 ;  Cooley  on  Torts,  561 ; 
Shearm.  &  Redf.  iXegl.  §§  102-04,  and  notes. 

SOMERVILLE,  J.— The  intestate  of  the  plaintiff  was  ac- 
cidentally killed,  in  December,  1883,  by  the  explosion  of  the 
boiler  of  a  steam-engine,  he  being  at  the  time  in  the  emplo_y- 
ment  of  tiie  defendant  railroad  company ;  and  this  action  is 
brought  to  recover  damages  of  the  company,  for  its  alleged 
negligence,  as  the  proximate  cause  of  the  injury. 

The  whole  controversy  is,  in  our  judgment,  reduced  to  one 
single  issue — that  of  negligence  vel  non  on  the  part  of  the  rail- 
road company. 
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The  defect  in  tlie  boiler,  which  was  the  cause  of  tlie  explo- 
sion, was  a  latent  or  secret  one,  not  visible  or  capable  of  dis- 
covery by  the  closest  inspection  from  within  or  without — being 
a  flaw  or  crack  in  the  upper  part  of  one  of  the  boiler-sheets,, 
between  two  plates  where  they  overlapped.  Neither  the  re- 
moval of  the  flues,  nor  the  stripping  of  the  outside  of  the 
boiler  of  the  jacket  and  lagging,  would  have  discovered  it. 
Nor  could  it  have  been  discovered  by  hammering  on  the  boiler, 
or  from  the  sound  of  the  hammering.  It  is  shown  that  both 
the  outer  and  inner  sheets  of  the  boiler  were  in  apparently  good 
condition.  The  existence  of  the  defect  was,  for  these  reasons, 
unknown  in  fact  to  the  defendant,  or  any  of  its  servants  or 
employees. 

It  IS  insisted,  however,  that  the  railroad  company  was  guilty 
of  negligence  in  failing  to  keep  the  engine  in  proper  repair,  or, 
rather,  in  failing  to  discover  the  flaw  or  defect,  which  was  the 
cause  of  the  explosion,  and  upon  the  discovery  of  which  the 
duty  to  repair  would  depend ;  that  there  was  evidence  tending 
to  prove  this  negligence,  and  that  the  question  was  one  for  the 
determination  of  the  jury. 

There  was  no  absolute  duty  resting  on  the  railroad  to  furnish 
a  safe  engine  to  be  used  in  its  service.  It  was  not  required  to 
warrant  the  perfection  of  its  machinery  or  appliances,  or  to  in- 
sure its  employees  from  injury  from  boiler  explosions,  or  other 
like  accidents.  Its  duty  to  employees  was  only  to  use  due  care 
and  diligence — first,  to  furnish  a  suitable  and  safe  engine  ;  and 
then,  like  care  and  diligence  to  keep  it  in  that  condition.  And 
by  '  due  care  and  diligence '  we  mean  "  the  care  and  diligence 
which  a  man  of  ordinary  prudence,  engaged  in  a  like  business, 
would  exercise  for  his  own  protection,  and  the  protection  of 
his  property" — a  care  which  must  be  reasonably  commensurate 
with  the/ nature  and  hazards  attending  the  particular  business. 
Mohile  &  Ohio  R.  R.  Co.  v.  Thomas,  42  Ala.  672,  713  ;  Smoot 
V.  M.  &  M.  R.  R.  Co.,  67  Ala.  18;  Pierce  on  Railroads, 
370-373. 

In  this  case,  there  neither  can  be,  nor  is  any  negligence  im- 
puted, in  failing  to  furnish  a  good  and  safe  engine  originally. 
This  is  shown  to  have  been  done.  The  negligence  charged  is 
in  failing  to  keep  the  engine  in  a  safe  condition.  This  charge 
can  be  sustained  only  by  showing  that  there  was  negligence  in 
failing  to  discover  the  defect  in  the  boiler,  which  is  supposed 
to  have  existed  not  longer  than  from  two  to  six  months  pre- 
vious to  the  date  of  the  explosion. 

The  question  is,  then,  resolved  into  the  inquiry,  did  the  de- 
fendant use  due  care  and  diligence  to  discover  the  latent  flaw  or 
crack  in  the  boiler  which  was  the  cause  of  the  accident  ? 
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The  question  of  negligence  is  one  of  fact  for  the  determina- 
tion of  tiie  jury,  in  cases  of  doubt,  either  where  the  facts  are 
disputed,  or  where  different  minds  may  reasonably  draw  dif- 
ferent inferences  or  conclusions.  It  is  a  question  of  law,  how- 
ever, to  be  decided  by  the  court,  where  the  facts  are  undis- 
puted, and  the  inference  to  be  drawn  from  them  is  clear  and 
certain. —  City  Council  of  Montgomery  v.  Wright,  72  Ala. 
411.  The  court  will,  accordingly,  give  a  general  charge  on 
the  evidence,  when  requested,  where  the  evidence  bearing  on 
the  question  of  negligence  vel  non  is  such  as  that  the  court 
would  feel  authorized  to  sustain  a  demurrer  to  it. — Stnoot  v. 
M.  (&  M.  Railway  Co.,  67  Ala.  15. 

The  evidence  contained  in  the  bill  of  exceptions  tends  to 
show  but  two  grounds  upon  which  it  can  be  claimed,  with  any 
show  of  reason,  that  the  defendant  was  negligent.  The  hrst  is 
the  fact,  that  three  of  the  employees  of  the  defendant — the 
engineer  who  carried  the  engine  over  to  the  yard,  the  night 
hostler  whose  business  it  was  to  look  after  engines  when  they 
came  in  at  night,  and  the  fireman  on  the  engine — had  each,  a 
few  hours  before  the  explosion,  noticed  a  small  leak  near  the 
sand-box,  from  which  there  escaped  a  small  amount  of  steanj, 
which  was  supposed  to  be  smoke  coming  out  of  the  side  of  the 
engine  near  the  dome,  or  sand-box.  It  was  no  unusual  thing 
for  smoke  to  thus  emanate  from  the  lagging  or  jacket  of  the 
engine,  and  in  such  cases  it  could  be  stopped  by  pouring  a  few 
buckets  of  water  upon  it ;  which,  in  this  case.  Hicks,  the  night 
hostler,  did  successfully,  and  no  report  was  made  of  the  inci- 
dent. We  dispose  of  this  first  suggestion  of  negligence,  be- 
fore proceeding  to  consider  the  second  and  more  important  one. 
If  we  admit  that  the  several  employees  mentioned  were  negli- 
gent in  failing  to  discern  the  difference  between  smoke  and 
steam,  an'd  in  not  reporting  this  discovery  to  the  proper  superior 
officers  of  the  company,  the  defendant  would  not  be  liable  for 
this  negligence  of  co-employees,  or  fellow-servants  in  the  same 
general  business. 

It  was  tlie  settled  law  in  this  State,  prior  to  the  act  of  Feb- 
ruary 12,  1885,  establishing  by  statute  a  contrary  rule,  that  the 
employer  is  not  liable  in  damages  for  any  injury  suffered  by  a 
fellow-servant,  by  reason  of  the  faults  or  negligence  of  another 
fellow-servant  or  co-employee,  in  the  same  general  business, 
unless  such  employer  was  chargeable  with  want  of  due  care  in 
having  enlployed  incompetent  or  unskillful  servants  in  the  par- 
ticular business  in  which  the  injury  was  received. — M.  &  M. 
Railway  Co.  v.  Smith,  59  Ala.  248 ;  M.  cfc  O.  Railroad  Com- 
pany V.  Thomas,  42  Ala.  672.  There  is  nothing  in  the  record 
which  woul(|  tend  to  challenge  the  skill,  or  impugn  the  compe- 
tency of  the  engineer,  or  other  employees  to  whom  we  have 
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referred.  Thej  were  all  very  obviously  fellow-servants  of  the 
plaintiff's  intestate,  who  was  injured  hy  their  alleged  negli- 
gence ;  and,  under  the  rule  above  stated,  no  liability  would  rest 
on  the  defendant  company  for  the  want  of  care  of  their  co- 
employees  in  this  matter. 

We  now  come  to  the  second  phase  of  the  alleged  negligence 
of  the  company,  in  failing  to  use  due  care  by  resorting  to 
proper  tests  for  discovering  the  flaw  in  the  boiler. 

It  has  been  said  that  this  defect  was  latent,  and,  very  mani- 
festly, could  not  have  been  detected  by  the  most  careful  inspec- 
tion. It  is  shown,  moreover,  that  inspections  were  made  of 
this  and  other  engines  at  stated  times,  and  with  sufficient  fre- 
quency, and  by  competent  officials ;  and  they  failed  to  detect 
the  defect.  J^o  negligence  can  be  based,  therefore,  upon  the 
failure  to  discover  it  by  inspection  merely,  because,  we  repeat, 
it  was  latent,  and  not  so  discoverable. 

The  burden  of  proof  in  this  case  is  on  the  plaintiff,  to  prove 
negligence ;  and  this  is  not  shifted  by  proving  only  the  fact  of 
injury  from  the  explosion  of  the  boiler.  Such  is  the  rule 
where  an  employee  or  servant  sues,  although  a  different  prin- 
ciple is  held  to  prevail  where  an  injury  is  received  by  a  pas- 
senger on  a  railroad,  in  consequence  of  a  defect  in  any  of  its 
machinery  or  appliances. — M.  <&  M.  R.  R.  Co.  v.  Thomas^ 
42  Ala.  672,  715;  Pierce  on  Railroads,  382-383;  Illinois 
Cent.  Railroad  Co.  v.  Housk,  72  111.  285. 

The  only  two  tests  suggested  are  those  of'  steam  and  water. 
The  first,  by  reason  of  its  danger,  is  shown  rarely,  if  ever,  to 
have  been  resorted  to  by  railroads,  or  other  companies  using 
steam-boilers.  It  is  neither  practicable  nor  approved,  because 
it  serves  to  bring  about  the  very  thing  it  was  intended  to  pre- 
vent. The  one  question,  then,  is,  whether  the  company  was 
guilty  of  a  want  of  ordinary  care,  by  failing  to  resort  to  the 
water,  or  hydraulic  test,  which  consisted  in  applying  a  certain 
number  of  pounds  pressure  of  water  to  the  boiler  by  the  aid 
of  a  suitable  pump.  It  is  testified  by  experts,  that  such  tests, 
when  made,  are  liable  to  strain  the  fibre  of  the  iron,  and  impair 
the  strength  of  the  boiler,  and  thus,  in  th&mselves,  tend  to  in- 
crease the  hazard  of  explosion.  The  application  of  the 
hydraulic  test,  moreover,  involved  the  stripping  of  the  lagging 
on  the  outside  of  the  boiler,  and  the  removal  of  the  flues  from 
the  boiler — a  taking  to  pieces  of  the  boiler,  so  to  speak. 

"We  conceive  the  correct  and  just  rule  to  be,  that  a  railroad 
company's  duty  to  its  employees  does  not  require  it  to  adopt 
every  new  invention  or  appliance  useful  in  its  business,  although 
it  may  serve  to  diminish  risks  to  life,  limb,  or  property,  inci- 
dent to  its  service.  It  is  sufficient  fulfillment  of  duty  to  adopt 
such  as  are  ordinarily  in  use,  by  prudently  conducted  roads  en- 
gaged in  like  business,  and  surrounded  by  like  circumstances. 
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Nor  can  it  be  exacted  of  such  common  carriers,  that  they 
should  adopt  extraordinary  tests  for  discovering  defects  in  ma- 
chinery, which  are  not  approved,  practicable,  and  customary. 
They  are  not  responsible  for  accidents  from  defects  not  discov- 
erable by  tests  \vhich  are  both  practicable  and  usual,  and  such 
as  persons  of  ordinary  prudence,  engaged  in  like  business,  are 
accustomed  to  adopt  under  similar  circumstances.  The  law  is 
reasonable,  and  does  not  require  such  excess  of  caution  as  to 
embarrass  or  render  impracticable  the  operation  of  the  road, 
although  the  degree  of  care  and  vigilance  required  is  not  to  be 
made  dependent  upon  the  pecuniary  condition  of  the  company, 
so  as  to  expand  or  contract  with  the  fluctuations  of  its  finances. 
Pierce  on  Railroads,  273,  274 ;  Lake  Shore  li.  R.  Co.  v.  Mo- 
Cormic]i\  74  Ind.  440;  Grand  JRapids  R.  R.  Co.  v.  Huntly, 
38  Mich.  537;  Smoot  v.  M.  &  M.  Railway  Co.,  67  Ala.  18; 
DeGraff  v.  N.  Y.  Central  Railroad,  76  N.  Y.  130;  Carroll 
v..Staten  Island  R.  R.  Co.  (58  N.  Y.  126);  s.  c,  17  Amer. 
Rep.  221,  228. 

The  evidence  shows,  without  conflict,  that  the  hydraulic  test, 
as  applicable  to  steam-boilers,  was  an  extraordinary  and  rare 
test,  not  in  customary  or  common  use  by  either  railroads  or 
other  persons,  except  when  engines  are  first  manufactured  to 
be  put  on  the  road,  unless  they  failed  to  work  well ;  or  except 
when  engines  were  overhauled  periodically  in  the  workshops  of 
the  company. 

It  may  be  said  that  the  engine  here  in  question  was  repaired 
or  overhauled  in  February,  1883,  and  that  it  is  not  shown  that 
the  test  was  then  applied ;  and  that  this  was  negligence.  The 
answer  to  this  suggestion  is  furnished  by  the  record.  This  re- 
pairing was  done  about  ten  months  prior  to  the  happening  of 
the  accident  from  which  the  injury  occurred  to  the  deceased, 
and  there  is  no  evidence  tending  to  prove  that  the  defect  in  the 
boiler  existed  at  that  time.  On  the  contrary,  the  testimony 
shows  that  it  could  not  have  existed  longer  than  from  two  to 
six  months.  The  failure  of  the  company,  therefore,  to  apply 
the  hydraulic  test  ten  months  previous,  if  negligence  at  all, 
had  no  proximate  ^'ausal  connection  with  the  injury.  The 
use  of  the  test  would  not  have  discovered  the  defect. 

Our  conclusion  is,  that  the  deceased  was  injured  by  a  mere 
misfortune  or  accident  which  he  assumed  as  a  risk  of  the  busi- 
ness in  which  he  was  employed,  and  which  was  in  no  wise  at- 
tributable to  the  negligence  of  the  defendant  or  its  servants. 
The  evidence  showing  these  facts  clearly,  and  without  conflict, 
the  court  erred  in  refusing  to  give  the  general  charge  to  find 
for  defendant. 

Reversed  and  remanded. 

Clopton,  J.,  not  sitting. 
Vol.  Lxxvai. 
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Jones  V.  Engelhardt. 

Action  on  Common  Counts^  and  to  enforce  Mechanics  Lien. 

1.  Amendment  hij  striking  out  party  defendant  ;  discontinuance . — In  an 
aption  against  several  defendants,  founded  on  a  cause  of  action  which 
is  joint,  or  joint  and  several,  a  discontinuance  as  to  one  who  is  served 
with  process,  or  an  amendment  striking  him  out  as  a  party,  except  on 
some  ground  of  personal  defense,  operates  a  discontinuance  of  the  en- 
tire action. 

2.  Same. — In  an .  action  against  two  or  more,  on  a  joint  cause  of 
action,  a  recovery  can  not  be  had  on  proof  of  a  separate  contract  made 
by  each ;  but,  in  an  action  against  two,  if  the  complaint  contains  only 
the  common  counts,  and  the  evidence  shows  a  separate  contract  or  lia- 
bility on  the  part  of  one  only,  the  name  of  tlie  other  may  be  struck  out 
by  amendment  (Code,  §3156),  or  a  discontinuance  entered  as  to  him, 
without  affecting  the  right  to  judgment  against  the  first. 

From  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  John  H.  Engelhardt,  against 
W.  B.  Jones  and  W.  C.  Wright,  and  was  commenced  on  the 
1st.  Janua'-y,  1885.  Tlie  complaint  contained  a  special  count, 
which  sought  to  enforce  a  statutory  lien  in  favor  of  the  plain- 
tiff, for  work  done  and  matei'ials  furnished  by  plaintiff  in  the 
construction  and  repair  of  a  dwelling-house  owned  by  said 
Jones,  under  a  sub-contract  made  by  plaintiff  with  said  W.  C. 
Wright,  who  was  the  original  contractor;  and  the  common 
counts  were  added.  The  court  sustained  a  demurrer  to  the 
complaint,  on  the  ground  of  a  misjoinder  of  counts,  and  the 
plaintiff  then  struck  out  the  special  count,  and  elected  to  pro- 
ceed under  the  common  counts.  The  bill  of  exceptions  states, 
"  Both  defendants  were  served  with  process ;  the  only  plea 
was  the  general  issue,  and  there  was  no  defense  personal  to  said 
Wright,  either  by  plea  or  suggestion."  The  plaintiff  adduced 
on  the  trial,  as  the  bill  of  exceptions  further  states,  evidence 
showing  that  said  Wright  was  the  original  contractor  for  the 
erection  and  repairs  of  the  entire  building  for  Jones,  and  em- 
ployed him  to  furnish  the  materials  and  do  all  the  necessary 
'* tin  work;"  that  Wright  became  sick  before  the  completion 
of  the  work,  and,  being  unable  to  finish  it,  abandoned  the 
contract ;  and  that  the  plaintiff  afterwards  completed  his  part 
of  the  work,  on  the  individual  promise  of  Jones  to  pay  him  for 
it.  The  plaintiff's  agent  and  said  Wright  each  testified  to 
these  facts  in  substance,  while  the  defendant,  testifying   as  a 
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witness  for  himself,  denied  that  he  had  made  any  such  con- 
tract or  promise.  On  this  evidence,  the  plaintiff  asked  leave 
to  amend  his  complaint,  bj  striking  out  the  name  of  said 
Wright  as  a  defendant;  and  the  court  allowed  the  amendment, 
against  the  objection  and  exception  of  said  Jones.  The  de- 
fendant Jones  afterwards  moved  "  to  arrest  and  set  aside  the 
judgment,"  because  the  action  was  discontinued  by  striking 
out  the  name  of  Wright  as  a  defendant ;  and  he  excepted  to 
the  overruling  of  his  motion.  These  rulings  are  now  assigned 
as  error. 

Sayre  &  Graves,  for  the  appellant,  cited  Mock  v.   Walker, 

42  Ala.  668;  Kendall  v.  Lassite?^  68  Ala.   181;  Reynolds  v. 

Simpki7is,   67   Ala.   378 ;  Backus    v.    Mickle,  45  Ala.    445 ; 

Givens  v.  Jiohbins,  5  Ala.  676 ;  Curtis  v.  Gaines,  46  Ala.  455 ; 

Walker  v.  Mob.  Mar.  Dock  Ins.  Co.,  31  Ala.  529. 

Rice  &  Wiley,  contra,  cited  Jones  v  Nelson,  51  Ala.  472; 
Masterson  v.  Gibson,  56  Ala.  56 ;  Beaver  v.  Hardie  &  Co., 
59  Ala.  573 ;  Russell  v.  Erwin,  38  Ala,  44 ;  Laird  v.  Moore, 
27  Ala.  326  ;  Code,  §  3156. 

CLOPTON,  J. — The  assignments  of  error  relate  to  the 
rulings  of  the  court  on  a  motion  to  enter  a  discontinuance  of 
the  action,  and  a  subsequent  motion  in  arrest  of  judgment. 
Both  motions  are  founded  on  an  amendment  of  the  complaint, 
striking  out  the  name  of  Wright  as  a  defendant,  and  discon- 
tinuing the  suit  afe  to  him.  The  contestation  is,  whether  the 
effect  of  the  amendment  is  a  discontinuance  of  the  action  as 
against  appellant. 

The  general  rule,  as  settled  by  our  uniform  decisions,  is  not 
controverted,  that  when  a  suit  is  brought  on  a  joint,  or  a  joint 
and  several  contract,  against  two  or  more  defendants,  all  of 
whom  are  served  with  process,  an  amendment  of  the  complaint, 
striking  out  the  name  of  one  of  the  defendants,  and  discontin- 
uing the  suit  as  to  him,  operates  a  discontinuance  of  the  entire 
action,  unless  the  amendment  is  made  on  some  ground  of  ex- 
emption or  some  defense  personal,  and  which  exonerates  him 
from  legal  liability,  such  as  coverture,  infancy,  the  statute  of 
limitations,  or  like  defense. — Reynolds  v.  Simpkins,  67  Ala. 
378  ;  Kendall  v.  Lassiter,  68  Ala.  181. 

But  it  is  not  every  case  in  which  the  complaint  may  allege 
and  describe  the  cause  of  action  as  a  joint  contract,  that  such 
amendment  will  operate  a  discontinuance.  The  purpose  of 
the  statute,  authorizing  amendments  by  striking  out,  or  adding 
parties,  plaintiff  or  defendant,  is  to  cure  defects  arising  from 
non-joinder  or  misjoinder,  without  having  to  dismiss  the  case. 

Vol.  lxxviii. 
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The  statute  authorizes  the  amendment,  whenever  there  is  a 
misjoinder  of  defendants,  where  the  amendment  does  not 
make  an  entire  change  of  the  parties,  nor  change  the  form  of 
action,  nor  substitute  an  entirely  new  cause  of  action. — Laird 
V.  Moore,  27  Ala.  326  ;  Mock  v.  Walker,  42  Ala.  668 ;  Mas- 
ter son  v.   Gibson,  56  Ala.  56. 

Only  the  common  counts  remained,  after  the  lirst  amend- 
ment striking  out  the  special  count,  which  was  founded  on  a 
sub-contractor's  lien.  The  common  counts,  on  which  the  par- 
ties proceeded  to  trial,  alleged  a  joint  cause  of  action  against 
both  defendants.  On  the  complaint,  as  it  thus  stood,  the 
plaintiff  was  not  entitled  to  recover  on  proof  of  any  other  than 
a  joint  cause  of  action,  or  joint  contract.  The  right  of  recovery, 
in  such  case,  must  not  depend  on  a  contract  made  by  each  de- 
fendant separately,  not  jointly,  which  is  inconsistent  with,  and 
variant  from  the  complaint.  -Walker  v.  Insurance  Co.,  31  Ala. 
529.  On  the  trial,  the  evidence  tended  to  show  a  separate  and 
distinct  contract  made  by  each  defendant  at  different  times — a 
separate  and  several  cause  of  action — and  a  consequent  mis- 
joinder of  defendants.  ••  To  meet  this  state  of  the  evidence,  and 
to  cure  the  defect  of  misjoinder,  the  plaintiff,  by  leave  of  the 
court,  amended  the  complaint  by  striking  out  the  name  of 
Wright,  on  the  ground  that,  in  view  of  the  evidence,  he  was 
not  a  proper  defendant.  Though  the  suit  may  be  against 
several  defendants,  and  the  complaint  allege  a  joint  contract; 
if,  from  the  evidence,  it  appears  that  one  of  the  defendants  did 
not  in  fact  make  the  contract  jointly  with  the  others,  the  com- 
plaint may  be  amended  by  striking  out  the  name  of  the  per- 
son so  improperly  joined.  In  such  case,  the  amendment  is  re- 
garded as  a  correction  of  a  misdescription  of  the  cause  of  action. 
Steed  V.  Mclntyre,  68  Ala.  407.  In  Jones  v.  Nelson,  51  Ala. 
471,  which  was  a  suit  on  a  note,  a  similar  amendment  was 
made,  and  it  was  insisted  that  the  action  was  discontinued  as 
to  the  other  defendants.  It  is  said  :  "  Nor  did  the  court  err 
in  permitting  the  plaintiff  to  amend  the  complaint,  by  striking 
out  the  name  of  the  defendant  Rittenhouse  Moore.  .  .  He 
was  not  a  maker  of  the  note,  and  was  therefore  improperly 
joined  as  a  defendant.  The  statute  authorizes  the  striking  out 
or  adding  parties,  plaintiff  or  defendant ;  and  the  purpose  was 
to  cure  defects  of  misjoinder  of  parties,  plaintiff  or  defendant, 
without  turning  the  case  out  of  court."  The  amendment, 
striking  out  the  name  of  the  defendant  Wright,  did  not,  under 
the  circumstances,  operate  a  discontinuance  of  the  action  as 
to  the  appellant.  If  the  cause  of  action  was  separate  and  sev- 
eral in  fact,  the  amendment  was  properly  allowed.  If  it  was 
joint,  the  remaining  defendant  could  have  protected  himself 
against  a  recovery  by  a  proper  charge.     Affirmed. 
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Seibs  V.  Engelhardt. 

Statutory  Action  to  enforce  MecJianic's  Lien. 

1.  Notice  of  claim  bij  sub-contractor. — When  a  sub-contractor  wishes 
to  assert  a  statutory  lien  for  work  done  or  materials  furnished  in  the 
erection  of  a  building,  he  must  give  t(ii  days  notice  thereof  before 
filing  his  claim  (Code,  §  3457)  ;  and  this  notice  must  be  in  writing. 

2.  Limitation  of  action;  amendment  bringing  in  new  defendant. 
Ninety  days  being  the  period  within  which  a  statutory  action  nuist  l)e 
brought  to  enforce  a  mechanic's  lien  (Code,  §  3454),  if  the  action  is 
commenced  against  the  husband  alone,  and  the  wife  is  l)rought  in  as  a 
defendant,  by  amendment,  after  the  expiration  of  ninety  days  from  the 
filing  of  the  lien,  the  statute  is  a  complete  bar  in  her  favor. 

Appeal  from  tlie  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  IIibbard. 

This  action  was  brought  by  Jolin.II.  Engelhardt  against  J. 
G.  Seibs,  to  enforce  a  statutory  lien  on  a  dwelling-house  in  the 
city  of  Montgomery,  for  work  done  and  materials  furnished 
by  plaintiff  in  its  construction  ;  and  was  commenced  on  the 
16th  August,  1884.  On  the  trial,  as  the  judgment-entry  of 
June  23d,  1885,  recites,  the  plaintiff  was  allowed  to  amend  his 
summons  and  complaint,  by  making  Mrs.  A.  E.  H.  Seibs,  the 
wife  of  said  J.  O.  Seibs,  a  party  defendant  with  her  husband  ; 
to  the  allowance  of  which  amendment  said  defendants  ex- 
cepted. The  original  defendant  pleaded,  among  other  things, 
that  notice  of  the  claim  was  not  given  to  him  ten  days  before 
the  filing  of  the  lien  ;  and  Mrs.  Seibs  also  pleaded  the  failure 
to  give  her  notice  as  required  by  law,  and  the  statute  of  limita- 
tions of  ninety  days.  Issue  was  joined  on  these  pleas,  with 
others.  On  the  trial  it  was  shown,  as  the  bill  of  exceptions 
shows,  that  the  work  was  done  by  plaintiff  and  the  materials 
furnished,  in  June  atid  July,  1884,  under  a  sub-contract  with 
Walter  C.  Wright,  who  was  the  original  contractor  for  the 
building  of  the  house ;  that  the  amount  due  and  unpaid  for 
his  work  and  materials  was  $124.40 ;  that  he  gave  written  no- 
tice of  his  claim,  and  of  the  amount  due  him,  on  the  8th  Au- 
gust, to  the  architect  who  was  superintending  the  building,  and 
to  the  agent  of  Mrs.  Seibs ;  that  the  claim  was  made  out 
against  said  Wright  as  the  original  contractor,  and  was  filed  in 
the  office  of  the  judge  of  probate  on  the  9th  August,  verified 
by  affidavit,  in  which  the  building  was  described  as  "  a  dwell- 
ing-house for  J.  G.  Seibs ; "  and  there  was  also  evidence  of  a 
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conversation  between  plaintiflf's  agent  and  the  architect,  "some 
ten  days  or  two  weeks  before  said  claim  was  tiled,"  in  which 
the  former  spoke  of  his  claim,  and  declared  his  intention  to  file 
it  as  a  lien.  The  court  charged  the  jury,  among  other  things, 
"  that  the  plaintiff  is  required  to  file  his  lien  within  ten  days 
after  service  of  notice  orw  the  agent  of  Mrs.  Seibs."  The  de- 
fendants excepted  to  this  charge,  and  requested  the  court  to 
instruct  the  jury,  ''that  they  must  find  for  the  defendants,  if 
they  believed  the  evidence;"  which  charge  the  court  refused, 
and  the  defendants  excepted.  The  defendants  also  requested 
the  following  charge :  "  This  suit  was  begun  against  Mrs. 
Seibs  on  the  day  when  the  amendment  to  the  complaint  was 
filed  ;  and  if  the  jury  believe  that  the  lien  was  filed  on  the  9th 
August,  and  that  the  amendment  was  not  filed  within  ninety 
days  after  the  lien  was  filed,  then  they  must  find  for  Mrs. 
Seibs."  The  court  refused  this  charge,  and  the  defendants 
excepted.  These  several  rulings  of  the  court,  with  others,  are 
now  assigned  ac  error. 

Sayre  &  Graves,  and  Smith,  Macdonald  &  Marks,  for 
appellants. — (1.)  This  proceeding  is  strictly  statutory,  and  rests 
upon  the  claim  as  filed  for  record,  and  the  accompanying  affi- 
davit, which  is  fatally  defective. — Thomas  v.  Barber,  10  Md. 
380;  Phillips  Mech.  Liens,  §§  18-21 ;  Waples  on  Attachments, 
79.  (2.)  The  statute  imperatively  requires  ten  days  notice  of 
his  claim  to  be  given  b}'  a  sub-contractor  before  filing  it. 
Code,  §  3547.  The  proof  showed  that  the  claim  was  filed  the 
day  after  the  notice  was  given,  and  the  action  was  commenced 
on  the  8th  day.  (3.)  As  to  Mrs.  Seibs,  the  amendment  bring- 
ing her  in  as  a  party  was  the  commencement  of  the  action  ; 
and  the  statutory  bar  in  her  favor  was  then  complete. — Code, 
§  3454;  Adams  v.  Phillips,  75  Ala.  461  ;  Dunphy  v.  Riddle, 
86  111.  22;  Crowl  v.  Nagle,  86  111.  437;  Young  v.  Stouts  dc 
Co.,  74  Ala.  574;  Mohr  v.  Lemle,  69  Ala.  182;  Phil.  Mech. 
Lien,  §  431. 

Rice  &  Wiley,  contra. — (1.)  The  statute  giving  this  action 
is  to  be  liberally  construed,  in  order  to  carry  out  its  beneficent 
purposes.— 62  Ala.  256  ;  65  Ala.  475  ;  7  Ind.  125.  The  statute 
does  not  require  that  the  sub-contractor  shall  give  notice  in 
writing  of  his  claim,  and  the  court  can  not  add  to  the  require- 
ments of  the  statute.— Phil.  Mech.  Liens,  §§  339-40.  The  no- 
tice is  to  be  given,  not  filed.  (2.)  The  amendment  related  back 
to  the  commencement  of  the  suit,  and  thereby  avoided  the 
plea  of  the  statute  of  limitations. — Dowling  v.  BlacTcman,  70 
Ala.  303 ;  Stringer  v.  Waters,  63   Ala.  361  ;  King  v.  Avery, 
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37  Ala.  169;  Reed  v.  Scott,  30  Ala.  640;  Long  v.  Patterson, 
51  Ala.  414. 

STONE,  C.  J.— Section  3457  of  the  Code  of  1876  provides, 
that  "  every  person,  except  the  original  contractor,  who  may 
wish  to  avail  himself  of  the-benefite  of  the  provisions  of  this 
chapter  [Liens  of  Mechanics]  shall  give  ten  days  notice  before 
filing  of  the  lien,  as  herem  requii'ed,  to  the  owner  or  his  agent, 
or  to  either  of  them,  that  he  holds  a  claim  against  such  build- 
ing or  improvement,  setting  forth  the  amount,  and  from  whom 
it  is  due,  and  for  what."  There  can  be  no  question  that  this 
notice  must  be  in  writing.  The  words  "setting  forth  the 
amount,"  &c.,  clearly  imply  that.  The  meaning  of  the  word 
"  setting  "  is,  a  placing,  or  putting  in  a  place,  condition,  state 
or  posture.  "  Forth,"  in  the  connection  here  used,  means  out 
to  view.  "  Setting  forth "  means  placing,  or  putting  in  a 
place  to  be  seen  or  viewed.  The  words,  ex  vi  terminorum,  im- 
ply a  writing. 

The  written  notice  given  in  this  case  was  on  the  8th  of  Au- 
gust. The  claim  was  filed  for  record  on  the  next  day,  the  9th. 
The  present  suit  was  brought  August  16,  and  seeks  to  enforce 
a  lien  for  materials  and  labor  furnished  under  a  contract,  not 
with  the  proprietor,  but  with  the  ciiief  contractor.  The  case 
is  not  brought  within  the  statute,  and  the  attempt  to  fasten  a 
lien  must  fail. — Phillips  on  Mech.  Liens,  ^  338 ;  Thomas  v. 
Barber,  10  Md.  380 ;  Shubert  v.  Croidey,  33  Mo.  564 ;  HeU- 
zell  V.  Ilynes,  35  Ih.  482 ;  Murray  v.  Rapley,  30  Ark.  568. 

The  statute  (Code,  §  3454)  provides,  that  "  no  lien  shall  con- 
tinue to  exist  by  virtue  of  this  chapter,  for  more  than  ninety 
days  after  the  lien  shall  be  filed,  unless  within  that  time  an 
action  shall  be  instituted  thereon,  as  hereinbefore  prescribed." 
The  present  action  was  commenced  August  16,  1884,  but  it 
was  commenced  against  J.  G.  Seibs,  the  husband,  as  the  alleged 
owner  of  the  land.  The  claim  had  been  made  out  and  filed  in 
the  probate  office  as  against  Mr.  Seibs,  and  no  reference  was 
made  either  in  the  claim,  or  in  the  complaint,  to  any  ownership 
Mrs.  Seibs  might  have  in  the  property.  In  June,  1885,  the 
complaint  was  amended,  by  inserting  the  name  of  Mrs,  A.  E. 
H.  Seibs,  wife  of  J.  CI.  Seibs,  as  a  party  defendant,  and  aver- 
ring that  the  property  was  hers,  and  that  the  liability  and  lien 
rested  on  her.  To  this  amended  complaint  Mrs.  Seibs  pleaded 
the  statute  of  limitations  of  ninety  days,  as  a  bar  to  the  action, 
80  far  as  it  proceeded  against  her  property.  No  demurrer  was 
interposed  to  this  plea,  and  we  must  treat  it  as  if  issue  of  fact 
was  joined  upon  it.  This,  however,  was  immaterial ;  for,  if  it 
had  been  demurred  to,  the  demurrer  should  have  been  over- 
ruled.    The  amendment  introduced  a  new  party,  and  as  to  her 
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it  was  the  commencement  of  the  action.  The  statute  of  lim- 
itations was  a  complete  bar,  so  far  as  she  was  concerned. — King 
V.  Avery,  37  Ala.  169;  Mohr  v.  Lemle,  69  Ala.  180;  Young 
V.  /Stoicts,  74  Ala.  574;  Adaws  v.  Phillips,  75  Ala.  461 ;  Phil- 
lips on  Mech.  Liens,  §  431  ;  Dunphy  v.  Riddle,  84  111.  22; 
Growl  V.  Nagle,  Ih.  437;  Miller  v.  Mclntyre,  6  Pet.  61. 
Many  rulings  of  the  court  in  the  trial  below  are  opposed  to 
these  views.  We  need  not  particularize  the  several  rulings 
which  fall  under  this  principle. 

IVTany  other  decisions  of  the  court  were  excepted  to,  but  we 
need  not  consider  them. 

Reversed  and  remanded. 


Bell  V.  Reynolds  <&  Lee. 

Action  for  Price  of  Ouano  ',   Recoupment  of  Damages. 

1.  Measure  of  damages,  for  failure  or  refusal  to  deliver  goods  sold. 
Where  the  vendor  of  goods  fails  or  refuses  to  deliver  them  to  the  pur- 
chaser, and  the  price  has  not  heen  paid,  the  measure  of  damages  to  the 
purchaser,  in  an  action  for  the  hreach,  is  the  difference  between  the 
agreed  price  and  the  market  price  at  the  thne  and  place  of  delivery, 
with  interest ;  l)ut  this  general  rule  does  not  apply,  when  it  is  shown 
that  the  purchaser  can  not  go  into  the  market  and,  by  paying  such  dif- 
ference in  price,  procure  the  desired  goods. 

2.  Same  ;  profits  as  damages. — Prolits  sustained  as  the  natural  conse- 
quence of  the  breach  or  wrongful  act  complained  of,  are  recoverable  as 
a  part  of  the  damages,  when  not  objectionable  on  the  ground  of  re- 
moteness or  of  uncertainty. 

3.  Same. — On  a  sale  of  guano,  which  the  seller  knew  was  intended 
for  use  by  the  purchaser  in  raising  a  cotton  crop  on  his  plantation,  onh^ 
one-half  of  the  stipulated  quantity  being  delivered,  and  it  being  then 
too  late  to  procure  it  elsewhere,  the  measure  of  damages  to  the  pur- 
chaser is  the  difference  in  value  between  the  cotton  raised  on  the  laud 
on  which  the  guano  was  used,  and  that  raised  on  the  adjoining  land,  of 
the  same  quality  and  cultivated  in  the  same  manner,  on  which  no 
guano  was  used. 

4.  Action  by  principal,  on  contract  of  agent. — When  an  agent  makes 
a  contract  for  the  benefit  of  his  principal,  whose  name  is  not  disclosed, 
the  principal  may  sue  on  it  in  his  own  name. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  Henky  D,  Clayton. 

H.  D.  Clayton,  Jr.,  for  the  appellant,  cited  Culver  v.  Hill, 
68  Ala.  66  ;  DaugUery  v.  Amer.  U.  Telegraph  Co.,  75  Ala.  168 ; 
Martin  v.  Hill,  42  Ala.  275;  Clemens  v.  Railroad  Co., 
53  Mo.  366 ;  Topeka  v.  Tuttle,  5  Kans.  312  ;  Gray  v.   Waiter- 
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man,4:0l\\.  522;'Marsh  v.  Wehher,  13  Minn.  109 ;  Jefrey 
V.  Bigelow  <&  Tracey,  13  Wend.  518;  Passinger  v.  Thorhurn^ 
34  N.  Y. '634-;  Wood's  Mayne  on  Damages,  256,  §  214,  1st 
Amer.  ed. ;  Sutherland  on  Damages,  vol.  1,  pp.  106-08,  111. 

J.  N.  Williams,  contra,  cited  Burton  v.  HoUey,  29  Ala.  318  ; 
Hose's  Executors  v.  Bozeman,  41  Ala.  678 ;  Bozeman  v.  Rose, 
40  Ala.  212;  Murrell  v.  Whitney  cfe  Sumner,  32  Ala.  54; 
Donnell  v.  Jones,  13  Ala.  490 ;  Bullock  v.  Ferguson,  30  Ala. 
227 ;  Culver  v.  Hill,  68  Ala.  66. 

SOMERVILLE,  J. — The  chief  point  of  controversy  is  one 
relating  to  the  proper  measure  of  the  damages  claimed  by  the 
defendant  b}'  way  of  set-oft"  or  recoupuient  to  the  plaintiftV 
action.  The  action  is  brought  by  appellees  to  recover  the 
price  of  nine  and  a  lialf  tons  of  "Alabama  Fertilizer,"  sold 
and  delivered  by  them  to  the  defendant.  The  defense  set  up 
is,  that  the  plaintiffs  agreed  to  sell  and  deliver  to  defendant 
twenty  tons  of  this  fertilizer,  at  a  stipulated  price,  with  notice 
that  it  was  intended  for  use  on  defendant's  cotton  crop,  to  be 
grown  and  raised  on  his  plantation  in  Barbour  county  during 
the  year  1883.  Under  the  influence  of  repeated  promises  to 
deliver  the  whole  amount  in  due  time,  the  defendant  delayed 
making  efforts  to  purchase  elsewhere  until  it  was  too  late  to 
do  so.  The  plaintiffs  delivered  nine  and  a  half  tons,  and  re- 
fused on  deuumd  to  deliver  the  remainder.  Defendant  was 
unable  to  buy  it  elsewhere,  although  he  tried  to  do  so  in 
several  markets. 

The  land  upon  which  the  fertilizer  was  designed  to  be  used 
was  prepared  and  cultivated  in  a  farmer-like  manner.  Upon 
a  portion  of  it  the  nine  and  a  half  tons  was  used,  and  this  por- 
tion produced  between  three  and  four  hundred  pounds  of  seed 
cotton  per  acre  more  than  that  adjoining,  which  was  also 
planted  in  cotton, — the  quality  and  cultivation  of  each  part  be- 
ing precisely  the  same. 

It  is  contended  that  the  amount  of  the  defendant's  damages, 
for  the  plaintiffs'  failure  to  deliver  the  ten  and  a  half  tons,  is 
measured  by  the  profits  which  he  has  lost  in  the  depreciated 
production  of  cotton  on  the  land  upon  which  he  intended  to 
use  it,  shown  to  have  been  at  the  rate  of  nine  or  ten  dollars 
per  acre. 

The  case,  it  will  thus  be  seen,  is  peculiar  in  its  facts,  no 
precedent  precisely  analogous  being  found. 

The  general  rule  is  familiar,  that,  in  ordinary  cases,  when 
the  vendor  has  failed  or  refused  to  deliver  to  the  purchaser 
goods  sold,  the  measure  of  damages  for  the  breach  of  contract, 
if  the  price  has  not  been   paid,  is  the  difference  between   the 
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agreed  price  and  the  market  price  of  the  goods  at  the  time  and 
place  of  delivery,  with  interest. — 2  Addison  on  Contr.  §  589. 
This  is  upon  the  principle,  that  the  purchaser  can  readily  go 
into  the  market,  and  supply  himself  with  the  desired  goods, 
by  paying  the  difference  in  price.  When  this  can  not  be  done, 
the  reason  of  the  rule  ceases,  and  the  rule  itself  can,  therefore, 
have  no  application. — Mcllose  v.  Fuliner^  73  Penn.  St.  365. 

The  damages  allowed  to  be  recovered  can,  of  course,  em- 
brace nothing  except  such  as  is  the  natural  and  proximate  con- 
sequence of  the  breach  of  contract,  which  is  the  basis  of  the 
action.  As  said  in  Iladley  v.  Baxendale^  9  Exch.  341  (g.  c, 
26  Eng.  L.  &  Eq.  398) — a  leading  and  much  canvassed  case, 
decided  more  than  thirty  years  ago,  and  since  then  repeatedly 
approved, — "wjiere  two  parties  have  made  a  contract,  which 
one  of  them  has  broken,  the  damage  which  the  other  party 
ought  to  receive  in  respect  to  such  breach  of  contract  sliould 
be,  either  such  as  may  fairly  and  substantially  be  considered 
as  arising  naturally — i.  e.,  according  to  the  usual  course  of 
things — from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  the)'  made  the  contract,  as  the  prob- 
able result  of  the  breach  of  it.  Now,  if  the  special  circum- 
stances under  which  the  contract  was  actually  made  were  com- 
municated by  the  plaintiff  to  the  defendant,  and  thus  known 
to  both  parties,  the  damage  resulting  from  the  breach  of  such 
contract  which  they  would  reasonably  contemplate,  would  be 
the  amount  of  injury  which  would  ordinarily  follow  from  a 
breach  of  contract  under  these  special  circumstances  so  known 
and  communicated."  It  is  observed  in  Daughtery  v.  Ameri- 
can Union  Telegraph  Co..,  75  Ala.  168,  175,  by  Stone,  J.,  in 
commenting  on  that  case,  that  if  the  special  circumstances  of 
the  case  are  communicated,  "they  become  an  implied  element 
of  the  contract,  and  parties  are  presumed  to  contract  in  refer- 
ence to  such  special  circumstances."  The  amount  of  recover- 
able damages  may  thus  be  magnified  by  a  knowledge  of  these 
special  facts.  This  was  recognized  by  this  court  in  Rose  v. 
Bozeman,  41  Ala.  678,  where  a  rule  different  from  the  ordi- 
nary one  was  said  to  prevail,  when  it  is  shown  that  the  goods 
sold  "were  to  be  delivered  for  some  specific  object,  known  to 
both  parties  at  the  time,  and  that  thus  a  loss,  within  the  con- 
templation of  both  parties,  has  been  sustained."  The  reason 
of  this  is  clear.  It  is  consonant  with  both  justice  and  sound 
sense,  that  one  should  be  "held  liable  for  all  those  conse- 
quences which  might  have  been  foreseen  and  expected  as  the 
result  of  his  conduct,  but  not  for  those  which  he  could  not 
have  foreseen,  and  was  thierefore  under  no  moral  obligation  to 
take  into  consideration." — 3  Parsons  Contr.  179,  180. 
33 
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In  accordance  with  these  principles  it  has  been  held,  that 
where  the  vendor  knows  that  the  purchaser  has  an  existing 
contract  for  resale  at  a  profit,  and  that  the  purchase  is  made 
expressly  to  fultill  such  contract,  the  profits  which  would  have 
accrued  from  such  resale  would  be  recoverable,  provided  the 
plaintiff  was  unable  to  supply  himself  by  going  into  the  mar- 
ket and  pui'chasing  the  same  kind  of  goods. — Mensmm^e  v.  The 
JV.  r.  Shot  and  Lead  Co.,  40  N.  Y.  422;  McHose  v.  Fulmer, 
73  Penn.  St.  365,  supra;  2  Add.  Oontr.  (Morgan's  Ed.)  §  589 ; 
Chicago  Railroad  Ck).  v.  llale,  83  111.  360;  s.  c,  25  Amer. 
Rep.  403. 

Are  the  damages  here  claimed  the  natural  and  proximate 
consequence' of  tlie  plaintiffs'  failure  to  deliver  the  goods  for 
the  special  use  intended?  It  is  our  opinion  that  they  are. 
By  natural  'consequences,'  we  understand  those  of  which  the 
breach  or  wrongful  act  was  the  efficient  cause — such  as  might 
naturally  be  expected  to  follow.  By  'proximate  consequences' 
is  meant  the  antithesis  of  those  remote,  or  such  damages  as  arc 
the  direct  and  immediate  result  of  the  breach  or  wrongful  act, 
being  produced  without  the  operation  of  a  secondary  or  inter- 
vening ciiuse. 

The  rule  is  often  stated  in  broad  terms,  that  profits  are  not 
ordinarily  included  in  the  injury  for  which  compensation  is 
made.  And  again  it  is  frequently  asserted,  that  "the  party  in- 
jured is  entitled  to  recover  all  his  damages,  including  gains 
prevented,  as  well  as  losses  sustained." — Grijjin  v.  Colver, 
16  N.  Y.  489.  The  true  rule  seems  to  be,  that  profits,  which 
have  been  sustained  as  the  natural  consequence  of  the  breach 
or  wrongful  act  complained  of,  are  recoverable,  unless  they  are 
objectionable  either  on  the  ground  of  remoteness,  or  of  uncer- 
tainty. Tliose  profits  are  usually  considered  too  remote, 
among  many  others,  which  are  not  the  immediate  fruits  of  the 
principal  contract,  but  are  dependent  on  collateral  engagements 
and  enterprises,  not  brought  to  the  notice  of  the  contracting 
parties,  and  not  therefore  brought  within  their  contemplation, 
or  that  of  the  law. — Mauerton  v.  Mayor  of  BrooMyni^ 
7  Hill,  61.  Those  are  considered  uncertain,  which  are  purely 
speculative  in  their  nature,  and  depend  upon  so  many  incalcu- 
lable contingencies  as  to  make  it  impracticable  to  determine 
them  definitely  by  any  trustworthy  mode  of  computation.  To 
this  class  belong  the  cases  of  Brigham  <&  Co.  v.  Carlisle., 
ante.,  243 ;  Union  Refining  Co.  v.  Barton,  77  Ala.  148,  and 
Pollock  V.  Gantt,  69  Ala.  373,  recently  decided  by  this  court; 
and  many  others  analogous  in  principle. — Burton  v.  Holley, 
29  Ala. '318;  Biggins  v.  Mansfield,  62  Ala.  267;  Street  v. 
Sinclair,  71  Ala.  HO;  Bonnell  v.  Jones,  13  Ala.  490;  Blan- 
chard  V.  Ely,  21  Wend.  S42. 
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We  would  not  be  willing  to  say  that  the  damages  here 
claimed  by  the  defendant,  Bell,  by  way  of  lost  profits,  would 
have  been  recoverable,  if  their  ascertainment  had  been  left  to 
mere  conjecture.  The  amount  of  cotton,  or  other  crops  which 
land  produces,  is  dependent  upon  so  many  varying  contingen- 
cies as  to  render  it  very  indeterminate.  It  will  vary  with  the 
seasons,  the  adaptation  of  soil  and  climate,  and  its  comparative 
exemption  from  the  ravages  of  worm  or  other  destructive  in- 
sects. Speculative  opinions  of  witnesses,  as  to  the  probable 
influences  of  these  operative  causes,  would  be  a  poor  criterion 
for  the  measure  of  values. —  Wilkinson  v.  Ketler^  59  Ala.  306. 
In  this  case,  however,  these  difficulties  are  entirely  removed. 
The  character  of  the  season  is  absolutely  known.  So  is  the 
precise  effect  of  the  fertilizer  used  during  this  parti-cular 
season.  No  speculation  is  needed  as  to  how  much  rain  and 
how  much  sunshine  were  requisite  to  produce  a  given  amount 
of  crops  to  the  acre,  nor  as  to  the  probable  effect  of  the  fer- 
tilizer upon  different  kinds  of  soil,  or  even  the  proportion  of  it 
best  suited  to  the  land,  and,  therefore,  what  would  necessarily 
have  been  produced  on  the  remainder,  which  is  shown  to  have 
been  in  precisely  the  same  state  of  cultivation,  and  similar  in 
quality  of  soil. 

The  rulings  of  the  court  were  opposed  to  this  view,  and 
were  erroneous. 

The  case  of  Wolcott  v.  Mount  (7  Vroom),  13  Amer.  Rep. 
438,  decided  in  1875  by  the  Supreme  Court  of  Xew  Jersey, 
bears  a  strong  analogy  to  the  case  in  hand.  In  that  case,  the 
defendants  sold  to  the  plaintiff,  who  was  a  market-gardener, 
some  turnip-seed  which  they  warranted  to  be  what  was  known 
as  "  early  strap-leafed  red-top  turnip-seed,"  a  prolific  and  valu- 
able species.  The  vendors  knew  the  particular  use  for  which 
the  seed  were  intended — to  raise  a  crop  for  the  early  market. 
By  mistake,  but  in  good  faith,  they  delivered  seed  of  an  in- 
ferior quality,  which  turned  out  to  be  what  was  known  as 
"  Russia  turnip-seed."  These  were  planted,  and  produced  no 
profit;  whereas  seed  of  the  other  kind,  planted  the  same  season 
on  adjoining  ground,  prepared  in  the  same  way,  produced 
large  profits  to  the  owner,  which  were  of  easy  ascertainment. 
The  case  was  twice  considered,  upon  two  separate  appeals,  and 
it  was  held  that  the  measure  of  the  plaintiff's  damages  was  thr 
difference  between  the  value  of  the  product  of  the  seed  sold, 
and  the  value  of  the  product  that  would  have  resulted  had  the 
seed  corresponded  with  the  representations  of  the  warranty. 
The  ground  of  the  opinion  was,  that  the  defendants,  when  they 
made  the  warranty,  knew  the  particular  use  for  which  the  seed 
were  intended,  and  they  must  have  seen  the  probable  loss  that 
would  naturally  result  to  the  plaintiff  in  the  event  of  its  breach 
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by  tlie  sale  of  an  inferior  quality  of  seed,  and  that  the  actual 
experiment  made  relieved  the  damages  of  any  objection  based 
on  the  idea  of  their  being  speculative  or  contingent. —  Wolcott 
V.  Mount,  13  Amer.  Rep.  438,  supra;  s.  c,  20  Amer.  Rep.  425. 

In  Passenger  v.  T/iorhurn,  34  N.  V.  634,  a  like  ruling  was 
made  by  the  New  York  Court  of  Appeals,  in  the  year  1866. 
The  defendant  had  sold  cabbage  seed  to  the  plaintiff,  and  war- 
ranted them  to  produce  "Bristol  cabbages,"  whicli  was  untrue. 
It  was  held  that  the  damages  recoverable  for  the  breach  of 
warranty,  would  be  the  value  of  a  crop  of  "  Bristol  cabbages," 
such  as  would  have  been  ordinarily  produced  that  year,  less  the 
expense  of  raising  the  crop  and  of  the  value  of  that  actually 
raised  from  the  seed.  We  need  not  here  fully  approve  the 
doctrine  of  this  case. 

The  case  of  WhiU  v.  Miller,  7  Hun  (N.  Y.)  427,  was  one 
precisely  of  the  same  kind,  and  was  decided  on  the  authority 
of  the  foregoing  decisions.  Its  correctness  was  re-affirmed  on 
appeal  in  71  IST.  Y.  118;  s.  c,  27  Amer.  Rep.  13;  and  again  in 
78  N.  Y.  393;  s.  c,  34  Amer.  Rep.  544.  So  was  FlicTc  v. 
Weatherhee,  20  Wis.  392,  where  a  like  ruling  was  made. 

So,  in  Randall  v.  Roper,  96  Eng.  Com.  L.  82,  the  question 
was  as  to  the  proper  measure  of  damages  for  breach  of  war- 
ranty in  the  sale  of  seed-barley.  It  was  held  to  be  the  differ- 
ence in  value  between  the  inferior  crop  produced,  and  that 
which  would  have  been  produced  had  the  seed  been  of  the 
particular  species  they  were  warranted  to  be,  known  as  "  chev- 
alier barley." 

Another  well  considered,  though  not  strictly  analogous  case, 
in  support  of  the  conclusion  reached  by  us,  is  that  of  Jones  v. 
Geonje,  61  Tex.  345  (s  c,  48  Amer.  Rep.  280),  in  which  is 
cited  a  strong  array  of  relevant  authorities.  In  tliat  case,  a 
druggist  was  applied  to  for  "Paris  green,"  knowing  that  it  was 
intended  to  be  used  in  destroying  cotton-worms.  He,  in  good 
faith,  delivered  "chrome  green,"  a  different  and  inferior 
article,  which  was  neither  "  Paris  green "  nor  possessed  its 
properties,  though  resembling  it  in  appearance.  The  vendor 
was  held  liable  for  the  loss  of  the  purchaser's  crop  of  cotton 
caused  thereby,  and  the  measure  of  the  plaintiff's  damages  was 
held  to  be  the  value  of  the  crop  just  before  its  destruction, 
with  the  cost  of  the  compound  and  its  preparation  and  appli- 
cation, and  interest  on  the  moneys  thus  expended. 

In  cases  of  warranty,  however,  the  amount  of  damages  to  be 
recovered  is  often  aggravated  by  the  presence  of  fraud,  or  bad 
faith  in  the  representation  made  by  the  party  warranting ;  and 
this  distinction  is  fully  preserved  in  many  of  the  decisions  on 
this  branch  of  the  law. — Herring  v.  Skaggs,  62  Ala.  180.  But 
there  can  be  no  sownd  distinction  taken,  either  as  to  the  natural 
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or  proximate  nature  of  the  damages  suffered,  between  these 
cases  and  the  one  at  bar. 

It  is  made  to  appear  in  this  case  that  tlie  profits  claimed  by 
the  defendant  would  certainly  have  been  realised  but  for  the 
default  of  the  plaintiffs ;  that  the  special  facts  brought  to  the 
knowledge  of  the  plaintiff's,  as  vendors  of  the  goods,  brought 
such  damages  within  the  contemplation  of  the  contracting  par- 
ties, as  naturally  flowing  from  a  failure  to  promptly  deliver 
them  for  the  use  intended  ;  and  that  these  profits  are  in  no 
sense  speculative  or  contingent,  but,  on  the  contrary,  are  ca- 
pable of  the  most  accurate  ascertainment. — -Culver  v.  Hill, 
68  Ala,  Q^\  Dauyhtery  v.  Amer.  Union  Tel.  Co.,  75  Ala.  108; 
Messmore  v.  jV.  Y.  Shot  cfe  Lead  Co.,  40  N.  Y.  422;  3  Par- 
sons Contr.  *177-*187;  2  Add.  Contr.  (Morgan's  Ed.)  §  589, 
note  2. 

But  one  other  point  remains  to  be  considered.  This  relates 
to  the  inquiry  as  to  who  is  the  proper  person  or  persons  to 
bring  this  suit,  instituted  to  recover  the  nine  and  a  half  tons  of 
fertilizer  sold  to  defendant.  If  Lee  was  acting  for  the  part- 
nership of  Reynolds  &  Lee  at  the  time  of  the  sale,  and  the 
plaintiff's  were  the  real  parties  in  interest,  it  would  make  no 
difference  that  this  agency  was  unknown  to  defendant.  An 
undiscovered  principal  can  always  sue  on  a  contract  made  by 
an  agent  for  his  benefit.  The  court,  as  we  understand  the 
record,  in  effect  so  ruled. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Stein  V,  Leeper. 

Application  for  Mandamus   to  Probate  Judge,   refusing  to 
grant  License  for  Retailing  Spirituous  Liquors. 

1.  Con.'ititntional  provision  {Art.  iv,  §  19)  as  to  alteration  or  amend- 
ment of  bills. — Under  the  constitutional  provision  which  dechires  that 
no  bill  "  shall  be  so  altered  or  amended  on  its  passage  through  either 
house  as  to  change  its  original  purpose  "  (Art.  iv,  §  19),  it  may  be  that 
a  bill  which,  as  originally  introduced,  provided  for  a  prohibition  of  the 
sale  of  spirituous  liquors  in  several  specified  localities,  can  not  be  so 
changed,  by  amendment  or  substitute,  as  to  become  a  general  prohib- 
itory law  ;  but  the  addition  of  other  particular  localities  does  not  change 
the  original  purpose  of  the  bill,  and  does  not  render  the  law  obnoxious 
to  this  provision. 

2.  Constitutional  provision  (Art.  iv,  §  2)  as  to  title  and  subject  of  law. 
The  constitutional  provision  which  declares,  "Each  law  shall  contain 
but  one  subject,  which  shall  be  clearly  expressed  in  its  title"  (Art.  iv, 
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§  2),  is  mandatory  ;  but  it  will  not  be  construed  and  enforced  so  exact- 
ingly  as  to  embarrass  or  obstruct  legislation. 

3..  Variance  in  title  between  original  and  enrolled  hill. — A  material 
variance  in  the  subject  as  expressed  in  the  title,  between  the  bill  which 
actually  passed  the  two  houses  of  the  General  Assembly,  as  shown  by 
the  legislative  journals,  and  the  enrolled  bill  which  received  the  execu- 
tive approval  and  signature,  is  fatal  to  the  entire  law ;  but  this  effect 
will  not  be  allowed  lo  an  omissiwn,  from  the  title  of  the  enrolled  and 
approved  bill,  of  words  which  were  included  in  the  title  as  it  passed  the 
two  houses,  when  the  omitted  words  do  not  change  the  substance  and 
effect  of  the  law,  or  when  the  other  portions  of  it  can  have  full  operation 
without  reference  to  the  omitted  words. 

4.  Constitutionality  of  l&cal  prohibitory  law  of  February  17,  188-5. 
The  act  approved  February  17th,  18H5,  entitled  "An  ac»t  to  prevent  the 
sale,  giving  away,  or  delivering  or  otherwise  disposing  of  any  spirituous, 
vinous  or  malt  liquors,  intoxicating  bitters,  or  any  other  i^ntoxicating 
drinks,  at  or  within  the  localities  hereinafter  designated,"  specifying 
more  than  sixty  places  (Sess.  Acts  1884-5,  p.  570),  is  not  unconstitu- 
tional because  of  the  fact,  shown  Ijy  the  legislative  journals,  that  the 
original  bill  specified  only  three  plaees  in  one  county,  the  other  places 
being  added  by  amendment;  nor  does  the  omission  from  the  title  of 
the  bill,  as  enrolled  and  approved,  of  one  particular  locality  which  is 
mentioned  in  the  body  of  the  act,  and  which  was  also  included  in  the 
title  of  the  bill  as  passed  by  the  two  houses,  destroy  the  validity  of  the 
act  as  an  entirety. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P..  Hubbakd. 

This  was  an  application  by  petition  on  the  part  of  D.  Stein, 
for  a  writ  of  mandamus  against  Hon.  J.  T.  Leepek,  the  pro- 
bate judge  of  Shelby  county,  requiring  him  to  issue  to  the 
petitioner  a  license  to  retail  spirituors  liquors  in  the  town  of 
Calera  in  said  county,  on  his  compliance  with  all  the  -requisi- 
tions  of  the  law  governing  the  issne  of  such  licenses.  An  an- 
swer to  tile  petition  was  tiled  by  the  defendant,  justifying  his 
refusal  to  issue  the  license  under  the  provisions  of  .the  local 
prohibitory  law  approved  February  17th,  1885  (Sess.  Acts 
1884-5,  p.  570) ;  waiving  the  issue  of  an  alternative  writ,  and 
consenting  that  the  legal  questions  involved  might  be  deter- 
mined by  the  Circuit  Court  of  Montgomery.  The  court  re- 
fused the  ma7)dajnus,  holding  that  the  said  statute  was  consti- 
tutional and  valid,  and  dismissed  the  petition  ;  and  its  judg- 
ment is  now  assigned  as  error.  On  the  lirst  argument  of  the 
case,  an  opinion  was  delivered  affirming  the  judgment,  on  the 
ground  that  the  Circuit  Court  of  Montgomery  had  no  juris- 
diction of  the  casp ;  but  that  opinion  was  withdrawn,  on  ap- 
plication for  rehearing,  and  the  opinion  herewith  published 
was  filed. 

Troy,  Tompkins  tfe  London,  for  the  appellant,  cited  the 
legislative  journals  showing  the  changes  made  in  the  bill  while 
pending  before  the  General  Ass^nbly,  the  constitutional  pro- 
visions contained    in    the  2d    and    19th   sections   of   the  4th 
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Article,  and  the  following  authorities:  Cooler's  Const.  Lim. 
175,  176;  State  v.  County  Judge^  2  Iowa,  282;  Conner  v. 
Mayor,  5  IS..  Y.  293 ;  Davis  v.  State,  7  Md.  151 ;  State  v.  Wil- 
son, 7  Ind.  516;  11  Ind.  199;  Ballentyne  v.  Wilkersham, 
75  Ala.  533;  State  v.  Harrison,  11  La.  Ann.  722;  72  Peiin. 
St.  192;  Chiles  v.  Monroe,  4  Mete.  Ky.  72;  Jones  v.  Hutchin- 
son, 43  Ala.  721 ;  Moog  v.  Randolph,  77  Ala.  597. 

CLOPTON,  J. — On  consideration  of  the  application  for  a 
rehearing,  we  have  concluded  to  pass  on  the  constitntionalitv 
of  the  statute,  on  which  the  judge  of  probate  justifies  his  re- 
fusal to  issue  the  license,  without  deciding  the  question  of. 
jurisdiction  ;  inasmuch  as  the  judge  of  probate  submitted  to 
the  jurisdiction  of  the  Circuit  Court  of  Montgomery  county, 
and  consented  tliat  the  court  might  hear  and  decide  the  ques- 
tions involved  ;  and  as  an  earl}'  decision  on  the  merits  is  urged, 
as  important  to  the  interests  of  the  public,  and  of   the  parties. 

The  act  in  question  was  first  introduced  in  the  House  of 
Ttepresentatives  as  a  bill  "  to  prevent  the  sale,  giving  away,  or 
otherwise  disposing  of  any  spirituous,  vinous  or  malt  liquors, 
intoxicating  Wtters,  or  any  other  intoxicating  drinks,"  in  three 
difi!erent  localities  in  Tuscaloosa  county. — Acts  1884-5,  p.  570.. 
The  committee,  to  whom  the  bill  was  referred,  reported  a  sub-' 
stitute.  By  the  substitute,  and  subsequent  amendments,  a  large 
number  of  other  localities,  in  difl^erent  counties,  were  added  to 
the  bill.  It  is  contended,  that  the  passage  of  the  act  was  in 
violation  of  section  19  of  article  4  of  the  constitution,  which 
provides":  "No law  shall  be  passed  except  by  bill,  and  no  bill 
so  altered  or  amended  on  its  passage  through  either  house  as 
to  change  its  original  purpose."  The  committee,  to  whom  a 
bill  is  referred,  may  report  it  back,  with  or  without  amend- 
ments, and  may  report  an  amendatory  or  substitutional  bill,  if 
the  effect  is  not  to  change  its  original  purpose.  The  original 
purpose  of  the  bill,  as  first  introduced,  is  expressed  by  the  sub- 
ject of  its  title — the  prohibition  of  the  sale,  giving  away,  or 
otherwise  disposing  of  spirituous,  vinous  or  malt  liquors,  or  in- 
toxicating bitters  or  drinks.  It  is  true  the  prohibition  only 
extended,  by  the  original  bill,  to  designated  localities,  showing 
that  the  purpose  was,  not  to  make  the  prohibition  general 
throughout  the  State,  but  a  local  prohibition.  Whilst  it  may 
be  that  such  a  bill  could  not  be  altered  or  amended  so  as  to 
make  the  prohibition  general,  the  purpose  of  the  bill  is  not 
changed  by  increasing  by  amendment  the  number  of  localities. 
The  original  purpose — local  lyrohihition — remains  unaltered. 
Such  amendments  are  merely  extensions,  and  not  changes  of 
the  purpose.  The  settled  construction  of  the  constitution  is, 
that  it    contains   no   prohibition,  express  or  implied,  on    the 
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legislative  power  to  make  special  laws,  applicable  to  one  or 
more  designated  counties  or  localities,  varying  in  their  provis- 
ions from  the  general  law. — Davis  v.  The  State,  68  Ala.  58 ; 
Mangan  v.  The  State,  76  Ala.  60.  The  practice,  under  the 
constitution  and  its  judicial  construction,  has  been  to  accom- 
plish this  by  one  bi'll.  In  Block  v.  The  State,  66  Ala.  493, 
the  title  of  the  act  was,  "To  prohibit  the  sale,  giving  away, 
or  otherwise  dealing  in  spirituous,  vinous,  or  malt  liquors, 
within  three  miles  and  a  half"  of  two  designated  churches, 
located  in  different  courrties.  It  is  said  :  "  The  fact  that  the 
prohibition  embraces  two  separate  localities  avails  nothing. 
The  subject  of  the  act  is  single,  and  relates  only  to  retailing 
spirituous,  vinous,  or  malt  liquors.  The  objection  would  be 
just  as  valid,  that  the  act  embraces  more  than  one  kind  of 
liquors."  The  argument  of  counsel  goes  to  the  extent  of  re- 
quiring a  separate  act  as  to  each  locality,  within  which  the  pro- 
hibition is  to  operate.  Such  construction  would  greatly  hinder 
and  embarrass  legislation,  and  should  not  be  enforced,  unless 
compelled  by  express  terms,  or  clear  implication. 

It  is  further  urged,  that  the  act  as  enrolled,  and  signed  by 
the  presiding  officers  of  the  two  houses,  and  apj^oved  by  the 
Governor,  is  not  the  same  act  as  passed  by  the  General  Assem- 
bly. The  contention  is  founded  on  the  fact,  that  in  the  title 
of  the  act,  as  passed  by  the  General  Assembly,  the  words 
"  within  three  miles  of  Antioch  Church  in  beat  Xo.  6  in  Jef- 
ferson county,"  are  included,  while  they  are  omitted  in  the 
title  as  enrolled,  and  as  the  act  was  approved  by  the  Governor. 
The  words  occur  in  the  enactment,  as  distinguished  from  the 
title,  both  as  passed  by  the  General  Assembly,  and  as  enrolled 
and  approved.  In  considering  this  objection,  w^e  must  keep 
in  view  the  settled  rule,  that  the  presumption  is  in  favor  of 
the  constitutionality  of  a  statute,  and  of  its  passage  in  com- 
pliance with  the  forms  and  requirements  of  tHe  constitution  ; 
and  will  not  be  declared  otherwise,  unless  the  mind  of  the 
court  is  clearly  convinced.  If  the  question  is  doubtful,  the  pre- 
sumption must  prevail. 

Under  our  constitution,  the  title  is  regarded  as  an  essential 
part  of  the  law,  having  a  specific  object  and  office — to  control 
the  subject  of  the  enactment,  and  to  restrict  its  provisions  and 
details  to  such  matters  as  are  pertinent  and  germane  to  the 
single  subject  expressed  in  the  title.  The  constitutional  pro- 
vision, that  ''each  law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  the  title,"  is  mandatory,  with  the 
qualification,  that  it  should  not  be  so  exactingly  enforced  as  to 
embarrass  or  obstruct  legislation. — BaUentyne  v.  Wickersharti, 
75  Ala.  533.  One  of  the  main  purposes  of  the  clause  is  to 
prevent  entrapping  or  deceiving  the  legislature  by  alluring  or 
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misleading  titles.  The  same  necessity  does  not  exist,  and  the 
reasons  do  not  apply  with  the  same  nrgency,  in  respect  to  ap- 
proval by  the  Governor  ;  the  presumption  being,  that  he  dis- 
charges his  duty,  and  reads  both  the  title  and  tlie  enactment, 
before  affixing  his  approval.  The  question  is.  What,  under  the 
constitutional  requirements,  and  in  view  of  their  purpose,  is 
the  consequence  of  an  omission  from  the  title  of  a  bill,  as  en- 
rolled and  approved,  of  a  part  of  the  title  as  it  was  passed  by 
both  houses?  Whether  the  effect,  in  all  cases,  is  to  render  the 
entire  act  unconstitutional,  irrespective  of  the  character  of  the 
omitted  part,  and  its  relations  to  the  other  provisions  of  the 
act  ? 

Every  bill,  which  shall  have  passed  both  houses  of  the  Gen- 
eral Assembly,  must  be  presented  to  the  Governor  for  his  ap- 
proval or  disapproval ;  though  his  approval  is  not  indispensa- 
ble. If  he  disapproves,  the  requisite  majority  of  both  houses 
may  pass  the  bill,  notwithstanding ;  and  if  he  fails  to  return 
the  bill  within  five  days,  Sundays  excepted,  after  it  shall  have 
been  presented  to  him,  it  shall  be  a  law,  if  the  General  As- 
sembly has  not  prevented  its  return  by  adjournment.-^— Con., 
Art.  V,  §  13.  It  is  conceded,  that,  under  our  constitution,  a 
bill  becomes  a  law  only  after  it  has  passed  through  all  the 
forms  prescribed,  and  made  necessary  to  give  validity  to  leg- 
islative enactments;  that  for  the  purpose  of  ascertaining  these 
facts,  the  journals  of  the  General  Assembly  may  be  searched  ; 
and  that  the  courts  will  pronounce  it  invalid,  if  the  records 
disclose  a  failure  to  comply  with  the  constitutional  require- 
ments. From  an  application  of  these  principles,  it  has  further 
been  held,  that  where  the  Governor  approves  a  bill,  and  the 
bill  as  approved  materially  varies  in  substance  and  legal  effect 
from  the  bill  as  passed  by  the  General  Assembly,  "'then 
there  exists  such  a  want  of  legal  and  actual  identity  between 
the  bill  passed  and  the  one  approved,  that  neither  of  them  ac- 

3uires  the  force  of  a  valid  and  constitutional  enactment.'' 
ones  V.  Hutchinson,  43  Ala.  721 ;  Moog  v.  liandolph, 
77  Ala.  597.  And  since  the  title  is  now  not  only  important, 
but  absolutely  controls,  it  may  be  regarded  as  a  sound  rule, 
that  any  change  in  the  title,  as  enrolled  for  the  approval  of  the 
Governor,  which  affects  the  entire  bill,  will  produce  the  same 
consequence. 

An  unimportant  and  immaterial  variance  will  not  defeat  the 
validity  of  the  act  as  a  law.  In  Jones  v.  Hutchinsofi,  supra, 
it  is  said :  ''If,  in  such  case,  the  matter  erroneously  inserted 
did  not  affect  the  original  bill,  as  it  had  been  enrolled  and 
passed,  or  did  not  change  the  substance  or  vary  the  legal  effect 
thereof,  we  would  not  be  understood  as  deciding  that  the  error 
would  vitiate  the  whole  act."     In  this  case,  a  proviso,  which 
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had  been  rejected  l\y  both  houses,  and  which  qualified  and  re- 
stricted the  general  provisions  of  the  bill,  had  been  copied  into 
the  enrolled  bill.  In  Moog  v.  Randolph^  supra^  the  revenue 
bill  was  under  consideration;  and  an  important  amendment 
was  omitted  from  the  enrolled  bill.  The  court,  conceding  that, 
if  the  amendment  was  unconstitutional,  the  bill  as  approved 
would  be  identical  in  legal  effect  with  that  passed  by  the  Gen- 
eral Assembly,  held  the  amendment  constitutional,  and  that 
therefore  the  omission  vitiated  the  entire  act.  A  revenue  bill, 
ordinarily,  is  one  and  an  entire  system,  all  the  provisions  of  which 
sustain  a  mutual  dependence  and  mutual  relation.  The  omis- 
sion of  a  material  part  disturbs  the  equalization  of  the  system, 
and  varies,  more  or  less,  the  substance  and  legal  effect  of  the 
entire  bill. 

On  what  principles  shall  it  be  determined,  whether  the 
change  in  the  bill,  as  approved,  materially  varies  in  substance 
and  legal  effect  of  the  bill  as  passed  by  the  General  Assembly  ? 
A  safe  and  practical  rule  is  the  one  on  which  the  courts  ad- 
judge a  statute  unconstitutional  in  toto  or  in  part.  Speaking 
of  statutes  containing  some  unconstitutional  provisions.  Judge 
CooLEY  says :  "A  statute  may  contain  some  such  provisions, 
and  yet  the  same  act,  having  received  the  sanction  of  all 
branches  of  the  legislatui-e,  and  being  in  the  form  of  a  law, 
may  contain  other  and  salutary  provisions,  not  obnoxious  to 
any  just  constitutional  exception.  It  would  be  inconsistent 
with  all  just  principles  of  constitutional  law  to  adjudge  these 
enactments  void,  because  they  are  associated  in  the  same  act, 
but  not  connected  with,  or  dependent  on,  others  which  are  un- 
constitutional." The  learned  author  thus  states  the  test :  "If, 
when  the  unconstitutional  portion  is  stricken  out,  that  which 
remains  is  complete  in  itself,  and  capable  of  being  executed 
with  the  apparent  legislative  intent,  wholly  independent  of 
that  which  was  rejected,  it  must  be  sustained."  And  the  same 
rule  is  applied  to  a  statute,  some  parts  of  which  may  not  have 
been  passed  in  accordance  with  the  constitutional  forms,  where 
he  says :  "So,  the  forms  observed  in  passing  it  may  be  suffi- 
cient for  some  of  the  purposes  sought  to  be  accomplished  by 
it,  but  insufficient  for  others.  In  any  such  case,  the  portion 
which  conflicts  with  the  constitution,  or  in  regard  to  which  the 
necessary  conditions  have  not  been  observed,  must  be  treated 
as  a  nullity."— Cooley  Con.  Lim.  (5th  Ed.),  211,  212. 

We  have  said  that  the  title  of  the  act  in  question  expressed 
but  one  subject,  and  that  it  was  not  converted  into  two  or 
more  subjects,  because  of  the  addition  of  other  and  different 
localities;  and  that  the  original  purpose  of  the  bill  was  not 
thereby  changed.  If  there  had  been  in  the  enrolled  bill,  as 
approved,  an  important  and  material  change  in  the  subject  of 
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tlie  title,  materially  varying  in  substance  and  legal  effect  the 
title  of  the  bill  as  passed  by  the  General  Assembly,  we  would 
have  been  compelled,  on  the  principles  settled  in  the  cases 
above  cited,  to  hold  the  entire  act  a  nullity.  But  there  was 
no  change  in  the  subject  of  the  title;  only  one  of  the  localities, 
included  in  the  body  of  the  enactment,  was  omitted.  Had  the 
bill  been  passed  by  the  (leneral  Assembly,  with  the  title  as 
enrolled  and  approved  by  the  Governor,  it  will  not  be  ques- 
tioned, that  the  statute  would  have  been  sustained  as  constitu- 
tional, except  as  to  the  omitted  locality.  The  provisions  re- 
lating to  the  separate  and  different  localities  are  not  connected 
with,  or  dependent  on  each  other,  as  conditions  each  for  the 
other.  After  expunging  the  unconstitutional  portions,  the 
remaining  parts  are  complete  in  themselves,  and  capable  of 
being  executed  in  accordance  with  the  legislative  intent.  As 
to  the  remaining  parts  of  the  statute,  there  was  a  concurrence 
of  both  houses  of  the  General  Assemblj'  and  of  the  Executive. 
So  far  as  the  statute  prohibits  the  sale,  giving  away,  or  other- 
wise disposing  of  intoxicating  liquors  in  the  localities  de- 
scribed in  the  title,  which  are  also  embraced  in  the  body  of 
the  enactment,  the  constitutional  requirements  are  answered, 
whether  they  are  or  are  not  as  to  the  locality  omitted  fjom 
the  title  as  enrolled,  which  we  do  not  decide.  In  Bi7iz  v. 
Weber,  81  111.  288,  the  title  of  the  bill,  which  was  to  authorize 
the  issue  of  bonds,  when  it  passed  the  Senate,  included  the 
city  of  Belleville,  and  the  towns  of  Mascoutah  and  Nashville; 
but  in  the  House  the  name  of  the  town  of  Nashville  was 
dropped  from  the  title.  It  was  held,  that  "  the  mere  fact  that 
the  title  of  the  act  is  more  restrictive  than  the  title  of  the  bill 
when  it  passed  one  of  the  houses,  will  not  necessarily  defeat 
the  entire  act,  if  there  be  portions  of  it  which  are  still  em- 
braced in  the  more  restrictive  title,  and  which  may  be  exe- 
cuted independently  of  other  portions  which  have  to  be  re- 
jected ; "  and  the  act  was  declared  valid  as  to  Belleville  and 
Mascoutah,  and  authorized  them  to  issue  bonds,  whether  or 
not  Nashville  could. 

The  enacting  part  of  the  act  in  question  was  approved  by 
the  Governor  literally  as  passed  by  the  General  Assembly. 
The  omission  of  one  of  the  localities  occurred  in  the  title  as 
enrolled.  There  was,  then,  a  concurrence  as  to  the  body  of 
the  enactment,  and  also  as  to  the  localities  remaining  in  the 
enrolled  title.  Such  omission  does  not  vary  the  substance  and 
legal  effect  in  respect  to  the  remaining  localities,  and  the  legal 
identity  of  the  bill  is  maintained,  though  with  a  restricted 
title.  Our  conclusion  is,  that  the  statute,  so  far  as  it  relates  to 
the  locality  in  controversy,  is  valid  and  operative.  To  hold 
otherwise,  would  be  to  enforce  the  mandatory  requirements  of 
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the  constitution  so  exactingly  as  to  operate  disastrously  to  leg- 
islation in  many  instances,  and  cloud  with  uncertainty  the  va- 
lidity of  legislative  enactments. 

Rehearing  denied,  and  judgment  affirmed. 


Louisville  &  Xashville    Railroad   Co. 
V.  Dooley. 

Attachment  and  Garnish7nent  against  Non- Resident. 

1.  Attachment  and  garnishment  on  foreign  debt. — A  debt  due  by  a 
foreign  corporation  to  one  of  its  employees  at  the  place  of  its  domicile, 
not  being  within  the  jurisdiction  of  the  courts  of  Alabama,  can  not  be 
reached  and  subjected  by  a  creditor  here,  b\'^  attachment  against  the 
non-resident  debtor  and  garnishment  against  the  corporation. 

Appeal  frotn  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  O.  J.  Semmes. 

Gaylord  B.  Clark  &  LeVert  Clark,  for  the  appellant, 
cited  Brooklyn  v.  Insurance  Co.,  99  U.  S.  362;  Pennoyer  v. 
Neff,  95  U.  S.  714;  Insurance  Co.  v.  Bangs,  103  U.  S.  435; 
Hart  V.  Sansom.,  110  U.  S.  156;  Heidritter  v.  Oilcloth  Co., 
112  U.  S.  295;  Cooper  v.  Reynolds,  10  Wallace,  308;  Tingley 
V.  Baternan,  10  Mass.  343 ;  Bates  v.  Railroad  Co.,  60  Wise. 
296 ;  78  Ky.  250 ;  Railroad  Co.  v.  Thornton,  60  Geo.  300 ; 
Wheat  V.  Railroad  Co.,  4  Ivans.  370 ;  Laiorence  v.  Smith, 
45  N.  H.  530  ;  1  Gray,  Mass.  424;  Central  R.  R.  cfc  B.  Co.  v. 
Carr,  76  Ala.  388 ;  Waples  on  Attachment,  227 ;  21  Central 
Law  Journal,  425, 

•   C.  H.  LiNDSEY,  contra.     (No  brief  on  file.) 

STONE,  C.  J.— Suit  was  brought  in  Mobile  county,  Ala- 
bama, by  attachment,  in  favor  of  Jane  Dooley,  against  Thomas 
Scheible,  and  the  only  service  effected  was  a  writ  of  garnish- 
ment claimed  to  have  been  served  on  the  Louisville  &  Nash- 
ville Railroad  Company.  The  service  was  in  the  following 
language:  "Executed  by  leaving  a  copy  with  E.  McCartney, 
July  7,  1885;"  signed  by  the  officer.  McCartney  filed  an 
answer  for  the  railroad  corporation,  in  which  he  set  forth 
"that,  as  agent  of  the  Louisville  &  Nashville  Railroad  Com- 
pany, he  is  [was]  duly  authorized  to  answer  for  them  the  gar- 
nishment" in  the  said  cause.  He  stated  in  his  answer,  that  the 
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Louisville  &  Nashville  Railroad  Company  was  a  corporation 
deriving  its  powers  from  the  State  of  Kentucky,  and  having 
its  principal  office  in  Louisville  in  that  State;  that  Tiiomas 
Scheible,  defendant  in  attachment,  was  a  honajide  housekeeper, 
his  family  residing  in  Louisville,  Kentucky  ;  and  that  under 
the  statutes  of  that  State,  "the  wages  of  a  bona  fide  house- 
keeper, having  a  family,  is  exempt  from  execution  or  levy  for 
the  payment  of  debts  due  by  such  householder."  His  answer 
further  set  forth  that  the  Louisville  ife  Nashville  Railroad 
Company  had  employed  Scheible  to  act  for  it  as  yard-master 
in  Louisville,  Kentucky,  and  that  by  such  service  tlie  said  rail- 
road corporation  had  become  and  was  indebted  to  him.  This 
was  the  only  indebtedness  or  liability  the  answer  admitted. 
The  garnishee  claimed  a  discharge,  on  the  alleged  ground  that, 
under  the  facts  disclosed,  the  said  debt  could  not  be  reached 
and  condenmed  by  garnishment  proceeding.  The  City  Court 
gave  judgment  against  the  garnishee,  on  the  answer,  and  the 
assignments  of  error  question  the  authority  and  jurisdiction  of 
the  court  to  render  that  judgment. 

In  garnishment  proceedings,  where,  as  in  this  case,  there  is 
no  contest,  the  answer  must  be  taken  as  true ;  and  unless  it 
discloses  a  debt,  such  as  can  be  condemned  in  garnishment,  no 
money  judgment  can  be  rendered. — Jones  v.  Crews,  f)4  Ala. 
368;  Henderson  v.  Ala.  Gold  Life  Ins.  Co.,  72  Ala.  32; 
Alexander  v.  Pollock,  Ih.  13 1  ;  Levisohn  v.  Wagoner,  76  Ala. 
412 ;  Nat.  Corn.  Bank  v.  Miller,  77  Ala.  168. 

The  record  in  this  case  does  not  disclose  for  what  purpose, 
nor  with  what  powers,  McCartney  was  acting  as  the  agent  of 
the  Louisville  &  Nashville  Railroad  Company.  There  is  an 
entire  absence  of  proof,  and  of  averment,  that  the  railroad 
company  did  any  business,  or  had  any  business  interests  in  the 
State  of  Alabama,  driving  full  effect  to  all  the  record  dis- 
closes, it  only  shows  that  Jane  Dooley,  who  is  shown  to  have 
been  a  resident  of  Alabama,  found  within  this  State  Earle 
McCartney,  agent  of  the  Louisville  &  Nashville  Railroad  Com- 
pany, a  foreign  corporation,  and  attempted  to  attach  a  debt 
such  corporation  owed  to  a  resident  of  the  State  of  its  domicile, 
by  service  of  garnishment  on  such  agent.  It  is  manifest  such 
proceeding  is  irregular,  and  without  authority  of  law. —  Camden 
Rolling  Mill  Co.  v.  Sivede  Iron  Co.,  32  N.  J.  Law,  15  ;  Central 
Railroad  v.  Carr,  76  Ala.  388.  We  prefer  to  decide  this  case 
on  broader  grounds. 

Garnishment,  like  attachment,  is  a  species  of  proceeding  in 
lern.  It  acquires  jurisdiction  of  the  person  'pro  hoc  vice,  by 
seizing  his  property,  goods,  or  choses  in  action.  If  it  can  not 
acquire  jurisdiction  or  control  of  the  res,  it  needs  must  fail  to 
acquire,  through  such  res,  jurisdiction  of  the  person  ;  for  juris- 
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diction  of  the  person  is  acquired  only  through  the  res^  or 
thing.  The  debt  in  this  case  was  contracted  in  Kentucky,  the 
labor  performed  in  Kentucky,  for  a  corporation,  and  by  a  la- 
borer, each  resident  in  the  State  of  Kentucky.  The  situs  of  a 
debt,,  in  the  absence  of  stipulation  to  the  contrary,  is  the  domi- 
cile of  the  creditor.  A  court  in  Alabama  can  not  obtain  legal 
control  of  the  res^  or  make  any  binding  disposition  of  it;  for 
process  of  attachment,  under  our  statute,  can  not  change  rights 
of  property  situated  without  the  State.  Hence,  if  it  had  been 
shown  that  the  Louisville  &  Nashville  Railroad  Company  was 
doing  business  in  the  State  of  Alabama,  by  operating  a  railroad 
or  railroads  within  its  borders,  this  could  not  help  the  plaintiff 
in  this  suit.  It  could  only  have  allowed  process  to  be  served 
on  tlie  corporation,  by  service  "  on  a  white  person  in  the  em- 
ploy of,  or  doing  business  for  such  corporation." — Code  of 
1876,  §  2935.  And  this  mode  of  service  can  be  resorted  to, 
only  on  causes  of  action  originating  in  this  State,  or  on  con- 
tracts entered  into  with  reference  to  a  subject-matter  within 
this  ^X'A.\.Q.— Central  R.  R.  Co.  v.  Carr,  76  Ala.  388.  We  hold 
that,  situated  as  these  parties  were,  the  debt  sought  to  be  con- 
demned by  process  of  garnishment  could  not  be  subjected, 
first,  because  it  could  not  be  brought  under  the  legal  control  of 
the  court ;  and,  second,  because  the  statute  has  made  no  pro- 
vision for  serving  process  on  a  foreign  corporation,  to  reach  a 
debt  such  as  this  was  and  is. — Tingley  v.  Bateman^  10  Mass. 
343 ;  Danforth  v.  Penney.,  3  Pick.  564 ;  Gold  v.  Housatonic 
Railroad  Co..,  1  Gray,  424;  Lawrence  v.  Smith,  45  N.  H. 
533;  Western  R.  R.  v.  Thornton,  60  Ga.  300:  Sutherland  v. 
Second  National  Bank,  78  Ky.  250;  Bates  v.  Railway  Co.,- 
60  Wis.  296 ;  Wheat  v.  Railroad  Co.,  4  Kans.  370  ;  Waples  on 
Att.  226-7. 

The  judgment  of  the  City  Court  is  reversed,  and  a  judg- 
ment here  rendered,  discharging  the  garnishee.  Let  the  costs 
of  the  suit,  and  the  costs  of  appeal,  be  paid  by  appellee. 


Parker  v.  Roswald  &  Stoll. 

Actimi  on  Com,mon  Counts,  for  Price  of  Goods  Sold. 

1.  Contracts  of  married  woman,  relieved  of  disabilities  of  coverture. — A 
decree  of  tlie  chancellor  relieving  a  married  woman  of  the  disabilities 
of  coverture  (Code,  §  2731)  although  it  does  not  confer  on  her  a  general 
power  to  contract,  expressly  authorizes  her  to  "buy,"  and  makes  her 
liable  "to  be  sued  as  afemme  sole;"  and  having  bought  goods  on  credit, 
she  may  be  sued  at  law,  and  a  personal  judgment  rendered  against  her. 
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Appeal  from  the  Circuit  Conrt  of  Montgomei-y. 

Tried  before  the  Hon.  John  P.  Hubbakd. 

Tiiis  action  was  broue;lit  by  Roswald  &  Stoll,  suing  as  part- 
ners, against  Mrs.  T.  R.  Parker,  and  was  commenced  on  the 
Tth  August,  1885.  The  complaint  contained  only  the  connnon 
count  for  the  price  of  goods  sold  and  delivered.  The  de- 
fendant pleaded  her  coverture  at  the  time  the  goods  were 
bought,  and  at  the  commencement  of  the  action  ;  to  which  the 
plaintiff  replied,  that  she  had  been  reliev^ed  of  the  disabilities 
of  coverture  by  a  decree  of  the  chancellor,  in  a  proceeding  in- 
stituted under  section  2731  of  the  Code.  The  court  overruled 
a  demurrer  to  this  replication,  and,  issue  being  joined,  in- 
structed the  jury  to  find  for  the  plaintiffs,  if  they  believed  the 
evidence.  "  It  was  admitted  on  the  trial,"  as  the  bill  of  ex- 
ceptions states,  "that  the  defendant,  who  was  a  married 
woman,  had,  before  the  purchase  of  the  goods,  been  relieved 
of  the  disabilities  of  coverture  by  the  decree  of  the  chancellor 
for  Montgomery  county,  on  proper  proceedings  under  the  pro- 
visions of  section  2731  of  the  Code  ;"  but  the  decree  is  nowhere 
set  out.  The  overruling  of  the  demurrer  to  the  replication,  and 
the  charge  of  the  court,  are  now  assigned  as  error. 

Thokington  &  Smytu,  for  appellant,  cited  Dreyfus  v.  Wolff e, 
05  Ala.  496 ;  Holt  v.  Agnew,  67  Ala.  360 ;  Meyer  v.  Sultz- 
hacher,  76  Ala.  121 ;  Cohen  v.  Wolhier,  72  Ala.  233  ;  Warren 
V.  Wagner,  75  Ala.  188. 

J.  GiNDRAT  WiisfTER,  and  Williamson  &  Holtzclaw,  contra. 
The  cases  cited  for  appellant  do  not  apply  to  this  case.  The 
decree  follows  the  words  of  the  statute  (Code,  §  2731),  and  ex- 
pressly authorizes  Mrs.  Parker  to  buy,  and  declares  her  liable 
to  be  sued  as  a  femme  sole.  If  effect  is  to  be  allowed  to  the 
statute,  this  contract  and  this  action  must  be  sustained. 

SOMERYILLE,  J. — The  only  question  presented  for  our 
decision  by  the  record  in  this  cause  is,  whether  a  married  wo- 
man, whose  disabilities  of  coverture  have  been  removed  under 
the  provisions  of  section  2731  of  the  Code,  can  bind  herself  by 
contract  in  such  manner  as  to  authorize  the  rendition  of  a  per- 
sonal judgment  against  her. 

This  statute  confers  on  the  several  chancellors  of  this  State 
the  authority  "  to  relieve  married  women  of  the  disabilities  of 
coverture,  as  to  their  statutory  and  other  separate  estates,  so 
far  as  to  invest  them  with  the  right  to  huy.  sell,  hold,  convey, 
and  mortgage  real  and  personal  property,  and    to  sue  and   he 


rtg; 


sued  as  femmes  sole.'''' — Code,  1876,  §  2731. 


528  SUPREME   COURT  [Dec.  Term, 

[Parker  v.  Roswald  &  StoU.J 

The  disabilities  of  the  defendant,  Mrs.  Parker,  who  is  a 
married  woman,  are  shown  to  have  been  removed  under  this 
statute.  The  debt  for  which  she  is  sued  is  proved  to  have 
been  afterwards  contracted  by  her,  in  consideration  of  certain 
mercliandise  purchased  by  her,  while  carrying  on  a  mercantile 
business  in  her  own  name  a$  a  sole  trader. 

It  is  our  opinion,  that  she  was  personally  bound  j?y  her  con- 
tract of  purchase.  No  one  contends  that  the  purpose  of  the 
statute  was  to  confer  on  married  women  a  general  power  to  con- 
tract. The  contrary  has  been  uniformly  declared  in  all  of  the 
decisions  of  this  court,  where  the  construction  of  this  law  has 
been  under  our  review. — Asliford  v.  Watkins,  70  Ala.  156  ; 
Meyer  v.  Sultzbacher,  76  Ala.  121 ;  Cohen  v.  WoUner,  72  Ala. 
233;  Batcher  v.  Biggs,  76  Ala.  189;  Dreyfus  v.  Wolfe,. 
65  Ala.  496.  But,  as  said  in  Dreyfus  v.  Wolfe,  supra,  "so 
far  as  the  statute  extends  "  she  is  "  clothed  with  all  the  civil 
powers  of  'Afemnie  sole,  and  her  coverture  opposes  no  obstacle 
to  the  assertion  of  rights  and  liabilities,  whether  made  by  or 
against  her."  The  statute  confers  on  her  the  express  power 
to  buy.  This  includes  the  power  to  buy  on  credit,  and,  by 
necessary  implication,  the  incidental  power  to  promise  to  pay 
for  what  she  buys,  because  her  authority  is  not  confined  to 
buying  for  cash.  Then  follows  the  declaration  in  the  statute, 
that  she  "  may  be  sued  as  a  femme  sole''^ — that  is,  just  as  she 
could  be  sued  if  she  were  unmarried,  or  had  no  husband.  In 
the  latter  contingency,  it  is  perfectly  clear  that  the  result  of  a 
suit,  in  the  event  of  a  recovery,  would  be  a  personal  judgment 
against  her. 

Even  at  common  law,  there  were  special  cases  where  a  mar- 
ried woman  was  capable  of  incurring  a  personal  obligation  ;  as 
when  she  became  a  sole  trader  by  the  custom  of  London  ;  or 
where  her  husband  was  imprisoned  for  life;  or  had  been  ex- 
iled from  or  lied  the  country,  so  as  to  impose  upon  the  wife  the 
necessity  of  contracting  for  herself,  and  in  her  own  name.  In 
these  cases,  the  fact  of  coverture  no  longer  fettered  her  power 
to  personally  bind  herself  by  contract.  Xo  more,  in  our  opin- 
ion, can  it  do  so  in  this  case,  where  legislation  has  expressly 
intervened  to  render  her  sui  juris  for  specified  purposes.  Pro 
hac  vice,  the  law  considers  the  husband  as  removed  from  his 
trusteeship,  and,  to  a  limited  extent,  places  the  wife  contractu- 
ally in  a  state  of  widowhood. 

The  rulings  of  the  court  are  in  full  accordance  with  this 
view,  and  the  judgment  must  be  affirmed. 
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Dunbar  v.  Frazer. 

Application  for  Mandainus    to  Probata  Judge,   refusing  to 
grant  License  for  Retailing  Spirittioiis  Liquors. 

1.  Circuit  Court;  original  and  appellate  jurisdiction. — Tlie  original 
jurisdiction  of  the  Circuit  Court,  in  "all  matters  civil  and  criminal,"  is 
derived  from  the  constitution  (Art.  vi,  §  5),  and  can  not  be  abridged  by 
statute  ;  l)ut  its  appellate  or  supervisory  jurisdiction  over  inferior  tribu- 
nals is  of  statutory  creation  (Code,  ^  657),  and  is  limited  by  the  terms 
and  purposes  of  the  grant. 

2.  Same  ;  mandamus  to  probate  judge. — The  Circuit  Court  has  no  ju- 
risdiction, under  either  constitutional  or  statutory  j)ro visions,  to  issue 
a  mandamus  to  the  judge  of  probate  of  a  county  in  another  judicial 
circuit. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  appellant  in  this  case,  F.  M.  Dunbar,  filed  his  petition 
under  oath,  addressed  to  Hon.  John  P.  Hubbard,  the  presid- 
ing judge  of  the  second  judicial  circuit,  asking  a  mandanius  to 
Hon.  T.  L.  Frazer,  the  judge  of  probate  of  Lee  county,  re- 
quiring him  to  issue  to  the  petitioner  a  license  to  retail  spirit- 
uous liquors  in  Opelika.  On  the  filing  of  the  petition,  an 
alternative  writ  of  inandamxis  was  ordered  by  Judge  Hubbard, 
returnable  before  the  Circuit  Court  of  Montgomery.  Judge 
Frazer  appeared  in  answ'er  to  the  writ,  and  pleaded  in  abate- 
ment his  residence  and  freehold  in  Lee  county.  A  demurrer 
was  interposed  to  this  plea,  but  the  record  does  not  show  any 
ruling  upon  it  by  the  court.  Issue  was  joined  on  the  plea,  and 
on  the  evidence  adduced,  under  the  charge  of  the  court,  the 
jury  returned  a  verdict  for  the  defendant ;  and  the  court  there- 
upon rendered  judgment  abating  the  petition  at  the  cost  of  the 
petitioner.     The  judgment  is  now  assiged  as  error. 

Troy,  Tompkins  &  London,  and  Geo.  P.  Harrison,  for  the 
appellant. 

Wm.  H.  Barnes,  and  Wm.  J.  Samford,  contra. 

CLOPTON,  J. — No  controversy    is  raised   respecting  fhe 

power  of  2k,  judge  of  the  Circuit  Court  to  grant  an  alternative 

writ  of  mandamus,  returnable  to  the  Circuit  Court,  outside  of 

the  judicial  circuit  of  which  he  is  judge.     The  question    is, 
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whether  tlie  Circuit  Court  held  in  the  county  of  Montgomery 
has  jui'isdiction  to  grant  a  peremptory  mandamus^  to  compel 
the  judge  of  probate  of  Lee  county  to  issue  to  appellant  a 
license  to  retail  liquors  in  tlie  latter  county,  the  two  counties 
being  in  different  judicial  circuits.  The  contention  in  the  Cir- 
cuit Court  arose  on  a  plea  in  abatement  to  the  jurisdiction  of 
the  court,  setting  up  that  the  appellee  is  a  freeholder  and 
householder  of  this  State,  and  has  a  permanent  residence  in 
the  county  of  Lee.  A  demurrer  was  interposed  to  the  plea, 
but  no  action  of  the  court  thereon  appears  fi'om  the  record. 
On  issue  joined  on  the  plea  the  trial  was  had,  and  the  verdict 
of  the  jury  being  in  favor  of  the  defendant,  the  petition  was 
abated  by  order  of  the  court.  We  do  not  propose  to  consider 
whether  the  statute,  exempting  freeholders  and  householders 
from  liability  to  be  sued  out  of  the  count}^  of  their  residence, 
applies  in  cases  of  mandamus ;  for,  conceding  that  it  does  not, 
and  that  the  case  was  tried  on  an  immaterial  issue,  if  the  court 
has  no  jurisdiction  to  ^Y?i,nt  t\\Q  mandamus^  the  error  is  without 

inj"0'- 

The  petitioner  does  not  invoke  the  exercise  of  tlie  jurisdiction 

of  the  court  granted  by  the  constitution.  The  constitutional 
grant  is,  "original  jurisdiction  in  all  matters,  civil  and  criminal, 
within  the  State,  not  otherwise  excepted  in  the  constitution," — 
original  jurisdiction  of  the  subject-matter.  It  is  original,  as  dis- 
tinguished from  appellate,  or  supervisory;  and  general,  as  dis- 
tinguished from  special,  or  limited.  The  jurisdiction  of  the 
subject-matter,  resting  on  the  organic  law,  is  co-extensive  with 
the  sovereignty  that  created  it,  which  is  co-extensive  with  the 
territorial  limitsof  the  State  ;  and  it  can  not  be  abridged,  though 
it  may  be  enlarged,  by  statute.  It  can  not  be  conferred  by  the 
legislature  on  any  other  court  to  the  exclusion  of  the  Circuit 
Court,  or  on  one  Circuit  Court  exclusive  of  the  others.  All  the 
Circuit  Courts  have  concurrent  jurisdiction  of  the  subject-mat- 
ter. But  the  constitution  does  not  grant  jurisdiction  of  the 
case,  or  of  the  person.  The  cases,  arising  under  the  constitu- 
tional grant,  are  distributed  by  the  General  Assembly  among 
the  different  Circuit  Courts  according  to  locality,  and  jurisdic- 
tion of  the  person  is  licquired  by  proper  service  of  legal  process, 
or  by  consent;  and  such  jurisdiction,  when  acquired,  is  exclu- 
sive. The  distinction  between  jurisdiction  of  the  subject-mat- 
ter, and  the  exercise  of  the  jurisdiction,  must  be  observed. 
While  the  jurisdiction  of  the  subject-matter  is  co-extensive  with 
the  State,  the  territorial  limits  in  which  it  may  be  exercised  is 
left  for  legislative  creation  and  regulation.  The  power  of  the 
Circuit  Court  of  Montgomery'  to  grant  the  mandamus  cannot 
be  founded  on  the  constitutional  grant  of  jurisdiction,  or  on  the 
statutes  prescribing  the  cases  and  the  territorial  limits  in  which 
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it  may  be  exercised. —  Coltart  v.  Allen,  40  Ala.  155  ;  Wright  v. 
Ware,  50  Ala.  549. 

The  Circuit  Court  possesses  appellate  and  supervisory  juris- 
diction, but  not  by  reason  of  its  distinctive  organization,  nor  of 
any  inherent  power;  neither  is  the  constitution  its  source.  It 
is  of  statutory  creation.  If  the  Circuit  Court  of  Montgomery 
county  has  authority  to  grant  the  mandamus  petitioned,  it  must 
be  derived  from  section  657  of  the  Code,  which  provides,  that 
the  Circuit  Court  has  authority  "to  exercise  a  general  superin- 
tendence of  all  inferior  jurisdictions."  The  inquiry,  therefore, 
must  be  addressed  to  the  intention  and  meaning  of  the  statute, 
respecting  the  territorial  limits  within  which  the  general  super- 
intendence may  be  exercised.  A  proper  understanding  of  the 
statute  will  be  aided  by  construing  it  in  pari  materia  with  other 
statutes  of  similar  import,  relating  to  the  appellate  jurisdiction 
of  the  Circuit  Court.  The  same  section  of  the  Code  confers  on 
the  Circuit  Court  authority  "to  exercise  appellate  jurisdiction 
of  all  civil  actions  cognizable  before  a  justice,  and  in  such  other 
cases  as  may  be  provided  by  law  ;"  and  other  statutes  allow  an 
appeal  to  the  Circuit  Court  in  certain  cases  from  the  orders  and 
decrees  of  the  Court  of  Probate.  The  section  under  considera- 
tion constitutes  a  part  of  the  chapter  of  the  Code  which  divides 
the  State  into  judicial  circuits,  fixes  the  times  of  holding  courts 
in  the  several  counties,  provides  for  the  election  of  a  judge  of 
each  circuit,  defines  the  jurisdiction  and  authority  of  the  court, 
and  of  the  judges  as  distinguished  from  the  court,  prescribes 
the  duties  and  authority  of  the  clerk,  and  makes  other  regula- 
tions regarding  the  machinery  of  the  court,  and  its  business. 
Whilst  the  provisions  of  the  chapter  are  applicable  to  each  Cir- 
cuit Court  in  the  State,  they  have  a  special  and  several  refer- 
ence to  the  exercise  of  the  jurisdiction  of  the  Circuit  Court 
held  in  the  county,  or  as  constituting  a  part  of  a  separate  ju- 
dicial circuit. 

The  constitution  wisely  provides  :  "The  State  shall  be  di- 
vided by  the  General  Assembly  into  convenient  circuits,  not  to 
exceed  eight  in  number,  unless  increased  by  a  vote  of  two  thirds 
of  the  members  of  each  house  of  the  General  Assembly  ;  and 
no  circuit  shall  contain  less  than  three,  nor  more  than  twelve 
counties:  and  for  each  circuit  there  shall  be  chosen  a  judge, 
who  shall,  for  one  year  next  preceding  his  election,  and  during 
his  continuance  in  otRce,  reside  in  the  circuit  for  which  he  is 
'elected.''  The  power  is  vested  in  the  legislature  to  enlarge  the 
number  of  circuits  from  time  to  time,  as  the  increasing  popu- 
lation, the  developed  and  growing  industries,  the  security  and 
protection  of  privite  rights,  and  the  due  and  speedy  administra- 
tion of  the  law  might  demand.  The  judge  is  elected  by  the 
qualified  electors  of  the  circuit,  is  by  the  constitution  a  conser- 
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vator  of  tlie  peace  within  tlie  circuit,  and,  thoii<jli  a  State  offi- 
cer, is  sj3ecially  the  jud^e  of  tlie  circuit  for  which  he  is  elected. 
Independently  of  constitutional  or  statutory  authority,  he  has 
no  power  to  perform  any  judicial  act  outside  of  his  circuit. 
The  constitution  further  commands,  that  a  Circuit  Court  shall 
be  held  in  each  county  at  least  twice  in  every  year.  When  a 
county  is  organized,  its  boundaries  fixed,  and  a  Circuit  Court  is 
constituted  to  be  held  therein,  the  Hunts  within  whicli  such 
Circuit  Court  may  exercise  its  jurisdiction  are  prescribed,  in 
accordance  with  the  provisions  of  the  constitution.  An}'  judg- 
ment rendered,  or  judicial  proceedings  had.  at  a  time  and  place 
other  than  authorized  l)y  law,  are  void.^ — (rarlick  v.  Dunn^  42 
Ala.  404.  If  the  legislature  confers  appellate  and  supervisory 
power  on  the  Circuit  Court  in  addition  to  the  constitutional 
grant,  it  is  reasonable  to  infer,  if  not  otherwise  expressed,  that 
the  intention  is,  the  exercise  of  such  authority  shall  be  confined 
within  the  same  limits  which  restrict  the  exercise  of  the  origi- 
nal jurisdiction — that  is,  i\\Q  e'^cereise  of  the  two  jurisdictiims 
shall  be  co-extensive. 

The  inferior  jurisdictions,  ordinarily,  are  circumscribed  and 
localized.  The  county  officers,  without  express  authority,  can 
do  no  official  act  without  the  county.  Their  judgments  to  be 
reviewed  on  appeal  are  rendered,  and  the  acts  to  be  commanded 
by  mandamus  are  done,  in  the  county.  The  judgments  and 
orders  of  the  supervising  court  are  to  be  enforced  in  the  coun- 
ty, and  by  its  officers.  The  cause  of  action,  if  we  may  so  term 
it,  arises  and  is  located  in  the  county.  The  official  acts  of  the 
officers,  subject  to  supervision,  are  not  transitory,  and  do  not 
follow  their  persons.  The  general  superintendency  of  such  in- 
ferior jurisdictions  is  also  local  in  its  nature.  The  authority  is 
"to  exercise  a  general  superintendence  ;"  and  the  statute  should 
be  construed  as  vesting  the  authority  exclusively  in  the  Circuit 
Court  which  by  the  constitution  and  the  statutes  is  empowered 
to  exercise  exclusive  jurisdiction  of  cases  in  the  county  in  whicli 
such  inferior  jurisdiction  is  located  ;  otherwise,  there  would  be 
a  Circuit  Court  having  exclusive  original  jurirdiction  of  cases, 
and  with  other  Circuit  Courts  concurrent  supervisory  jurisdic- 
tion of  inferior  courts  in  the  same  territory. 

There  are  as  many  Circuit  Courts  as  there  are  counties  in  the 
State.  The  maintenance  of  the  jurisdiction  of  the  Circuit  Court 
of  Montgomery  county  necessitates  a  construction  of  the  statute, 
which  operates  to  confer  on  all  the  Circuit  Courts  concurrent 
appellate  jurisdiction  of  all  the  inferior  jurisdictions  in  the  State 
without  reference  to  locality,  and  may  tend  to  produce  conflicts 
of  jurisdiction  ;  a  construction  which  M'ould  enable  a  Circuit 
Court  to  take  jurisdiction  by  appeal  of  a  civil  action  cognizable 
before  a  justice  of  the  peace,  and  try  it  de  novo  in  some  remote 
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county  ;  wliereas,  by  statute,  the  defendant  could  not  originally 
have  been  sued  out  of  the  precinct  of  his  residence,  or  of  that 
in  which  the  debt  was  created,  or  cause  of  action  arose  ;  a  con- 
struction which  authorizes  each  and  all  the  Circuit  Courts  to 
bring  before  them,  in  distant  parts  of  the  State,  the  officers  of 
inferior  jurisdictions,  away  from  their  official  business  and  du- 
ties, in  detriment  of  the  rights  of  t'se  people  and  the  due  exe- 
cution of  the  laws,  and  endangering  the  public  interests.  Con- 
siderations of  public  polic}'  forbid  such  construction  ;  and  there 
should  be  plain  words,  or  a  clear  and  compelled  implication,  be- 
fore a  court  is  justified  in  giving  a  construction  of  a  statute 
which  might  lead  to  such  consequences.  Our  construction  har- 
monizes with  the  spirit  and  policy  of  the  constitution  and  of 
the  statutes.  We,  therefore,  conclude  that  the  Circuit  Court 
of  Montgomery  county  has  no  authority  to  grant  the  manda- 
nius  sought  by  the  petitioner. 

There  is  no  error  in  the  judgment  dismissing  the  petition,  and 
it  is  affirmed. 


Loeb  V.  McCullough. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Cotiversion  of  wife's  statutory  into  equitable  estate. — Husband  and 
wife  can  not,  h)'  any  contract  or  transaction  between  them,  convert  the 
wife's  statutory  estate  into  an  eiiuitable  estate,  with  power  in  her  to 
charge  it.  (Overruling  Tamer  r.  Kelly,  70  Ala.  85,  and  disapproving 
Goodlelt  V.  Hansell,  66  Ala.  151 ;  Somerville,  .1.,  not  concurring.) 

2.  Conveyance  by  husband  to  ivife. — A  conveyance  of  lands  by  a  hus- 
band to  his  wife  directly,  without  the  interposition  of  a  third  person  as 
trustee,  is  the  equivalent  of  a  conveyance  to  her  sole  aud  separate  use. 
(Re-affirming  MeMillau  i\  Peacock,  57  Ala.  127,  "which  has  been  so 
often  followed  that  the  court  now  declines  to  disturb  it.") 

3.  Same. — Whether  the  husband  can,  by  any  conveyance  made  di- 
rectly to  the  wife,  or  to  a  naked  trustee  for  her  benefit  (Code,  §  2185), 
clothe  her  with  a  statutory  estate,  and  whether  such  conveyance  can 
have  any  operation  except  in  equity,  are  (juestions  not  decided. 

4.  Parties  to  bill;  mortgagee  and.  assignee. — The  mortgagee  is  a  neces- 
sary party  to  a  bill  for  foreclosure  filed  by  the  assignee,  unless  it  is 
shown  that  the  legal  title  passed  to  the  assignee  by  propSr  conveyance. 

Appeal  from  the  City  Court  of  Montgomery,  in  Equity. 

Heard  before  the  Hon.  Thos.  M.  Akrington. 

The  bill  in  this  case  was  tiled  on  the  8th  July,  1885,  by  Louis 
Loeb,  against  Joseph  McCullough  and  his  wife,  Mary  A.  Mc- 
Cullough ;  and  sought  to  foreclose  a  mortgage  on  a  tract  of 
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land,  executed  by  said  McCnllough  and  wife  to  E.  Blum,  and 
assigned  by  said  Bhim  to  the  complainant.  The  mortgage,  a 
copy  of  which  was  made  an  exhibit  to  the  bill,  was  dated 
January  6th,  1874,  and  purported  to  be  given  for  advances  to 
make  a  crop.  The  bill  alleged  that  the  mortgage  was,  on  the 
15th  February,  1876,  "duly  assigned  and  transferred  by  said 
Blum  to  complainant ;"  but  the  assignment  was  not  set  out. 
The  bill  allegqd,  also,  that  the  lands  conveyed  by  the  mortgage 
were  held  by  Mrs.  McCullough  as  an  equitable  separate  estate, 
under  a  conveyance  by  her  husband  to  Thomas  McCullough  as 
trustee  for  her  benefit ;  a  copy  of  which  conveyance  was  made 
an  exhibit  to  the  bill.  The  defendants  demurred  to  the  bill, 
because  Blum  was  not  made  a  part}',  and  because  the  deed  to 
Thomas  McCullough  as  trustee  created  in  Mrs.  McCullough  a 
statutory  estate,  which  she  could  not  charge  or  convey  by  mort- 
gage. The  court  sustained  the  demurrer,  and  disnjissed  the 
bill;  and  this  decree  is  now  assigned  as  error. 

Smith,  Macdonald  &  Maeks,  for  appellant. 

Williamson  &  Holtzclaw,  contra. 

STONE,  C.  J.— On  the  10th  day  of  January,  1868,  Joseph 
McCullough,  by  deed  absolute  in  terms,  conveyed  certain  de- 
scribed lands  ."to  Thomas  McCullough,  as  trustee  for  my  [his] 
wife  Mary."  The  consideration  of  the  deed  is  thus  expressed  : 
"For  and  in  consideration  of  being  indebted  to  my  wife,  Mary 
A.  McCullough,  an  amount  of  her  separate  estate  received  by 
me  in  the  sum  of  four  thousand  dollars  in  n^oney."  The  ha- 
hendum.  clause  is  as  follows :  "To  have  and  to  hold  to  him,  the 
said  Thomas  McCullough,  as  trustee  for  my  said  wife  Mary ; 
the  same  to  be  held  and  enjoyed  by  her  in  all  respects  as  her 
separate  estate  under  the  laws  of  Alabama,  and  the  same  to  be 
held,  governed  and  controlled,  in  all  respects  by  the  statutes  of 
said  State  respecting  the  separate  estates  of  married  women,  he, 
the  said  Thomas  McCullough,  being  the  more  depositary  of  the 
legal  title  to  said  property,  and  not  to  be  responsible  for  the 
same,  or  any  part  thereof,"  &c. 

On  the  6th  day  of  January,  1874,  the  said  Joseph  McCul- 
lough and  Mary  A.,  his  wife,  conveyed  said  lands  by  mortgage 
to  E.  Blum,  k)  secure,  among  other  things,  their  joint  note  to 
him  in  the  sum  of  one  thousand  dollars,  due  September  1st, 
1874.  The  present  bill  was  tiled  to  foreclose  said  mortgage. 
It  avers  that  the  debt  is  due  and  unpaid,  and  "that  on,  to  wit, 
the  15th  day  of  February,  1876,  said  note  and  mortgage  were 
duly  assigned  and  transferred  by  said  Blum  to  your  orator" 
[Loeb],  who  now  owns  the  same."  There  was  a  demurrer  to 
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the  bill,  which  the  chancellor  sustained  ;  and  from  that  decretal 
order  this  appeal  is  prosecuted.  The  grounds  of  the  demurrer 
are,  in  substance,  first,  that  Blum,  the  mortgagor,  is  not  made 
a  party  ;  second,  that  Mrs.  McCullough's  estate  in  the  lands  was 
and  is  statutory,  and  that  she  could  not  bind  it  by  mortgage. 

An  amended  bill  was  filed,  which  avers  that  certain  other 
named  persons,  whom  it  makes  defendants,  claim  some  interest 
in  the  lands  mortgaged. 

The  theory  of  the  bill  is,  that  Joseph  McCullough's  convey- 
ance, for  the  benefit  of  his  wife,  makes  Thomas  McCullough  a 
dry  trustee,  charged  with  no  duties  ;  and  that  inasmuch  as  our 
statute  of  uses,  ex  proprio  vigore^  transfers  such  title  to  the 
beneficiary,  the  legal  effect  of  the  deed  was  and  is  the  same  as 
if  Joseph  McCullough  had  conveyed  the  lands  directly  to  his 
wife.— Code  of  1876,  §  2185;  You  v.  Flinn,  34  Ala.  409; 
Wehh  V.  Crawford^  77  Ala.  440.  And,  second,  the  convey- 
ance, being  in  legal  effect  from  husband  directly  to  his  wife, 
vested  in  her  an  equitable  title,  which  she  had  capacity  to 
charge,  and  did  charge  by  her  ujortgage. — McMillan  v.  Pea- 
cock^ 57  Ala.  127;  Helmetag  v.  Frank,  61  Ala.  67;  Seals  v. 
Robinson,  75  Ala.  363  ;  Meyer  v.  Sidtzbacher,  Ih.  423  ;  Po'we 
V.  McLeod^'JQ  A\2i.  418;  Mcllwain  v.  Vaughan,  Ih.  489; 
Washburn  v.  Gardner,  lb.  597. 

We  need  not  decide  whether  there  is,  in  this  case,  anything 
to  take  it  out  of  the  operation  of  the  rules  stated  above.  We 
think,  however,  that  taking  the  bill  as  framed,  it  does  not  fall 
within  these  rules.  The  deed  from  Joseph  McCullough  to 
Thomas  McCullough,  for  the  use  of  Mary  A.  McCullough,  is 
made  a  part  of  the  bill.  That  deed  recites  that  Joseph  McCul- 
lough had  used  four  thousand  dollars,  the  separate  estate  of  his 
wife.  Made  at  the  time  that  deed  was — some  eighteen  years 
after  the  enactment  of  the  statute  of  1850  securing  to  married 
women  their  separate  estates — we  must  presume,  in  the  absence 
of  averment  to  the  contrary,  that  her  said  separate  estate  was 
statutory. — Patterson  v.  Kicker,  72  Ala.  406.  The  deed  fur- 
ther recites,  that  the  conveyance  is  made  in  consideration  of 
said  moneys,  the  separate  estate  of  Mrs.  McCullough,  so  used 
by  her  husband.  Taking  this  to  be  true,  as- we  must  on  de- 
nmrrer,  the  land  is  made  to  take  the  place  of  her  money.  And 
we  may  ask,  did  the  parties  intend  to  convert  her  statutory  es- 
tate into  an  equitable  one?  The  language  of  the  deed  repels 
such  intention.  It  conveys  the  land  "to  be  held  by  her  in  all 
respects  as  her  separate  estate  under  the  laws  of  Alabama." 

In  Seals  v.  Robinson,  75  Ala.  363,  the  deed  which  that  suit 
sought  to  have  set  aside,  as  fraudulent  as  against  creditors,  was 
made  directly  by  the  husband  to  the  wife,  on  a  consideration  of 
love  and  affection,  without  any  valuble  consideration  expressed. 
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It,  like  the  present  deed,  conveyed  the  property  to  the  wife, 
"as  her  separate  property  under  the  statutes  of  the  State  gov- 
erning the  estates  of  married  women."  The  fact  that,  under 
the  law,  the  husband  is  entitled  to  receive  as  trustee  the  rents, 
income  and  profits  of  the  wife's  statutory  estate,  without  lia- 
bility to  account  for  the  same,  was  held  in  that  case  to  be  a 
badge  of  fraud,  showing  an  intention  in  the  husband  to  secure 
a  benefrt  to  himself.  It  was  not  announced  that  the  convey- 
ance created  a  statutory  estate ;  but  the  result  of  the  ruling  was, 
that  the  words  had  some  operation.  We  need  not,  and  do  not 
decide,  whether  the  husband,  by  deed  directly  to  his  wife,  or 
by  conveyance  for  her  benefit  made  to  a  dry  trustee  charged 
with  no  duties,  can  clothe  the  wife  with  a  statutory  estate. 
Such  deed  being  inoperative  at  law  as  a  transfer  of  title,  can  it 
have  any  effect  save  in  a  court  of  equity  ?  However  the  question 
propounded  above,  but  not  answered,  may  be  determined, .there 
can  be  no  question,  that  the  words  employed  prove  clearly  that 
there  was  no  intention  to  create  an  equitable  separate  estate. 
Nor  can  husband  and  wife,  by  mere  contract  between  them- 
selves, convert  her  statutory  into  an  equitable  separate  estate. 
Code  of  1876,  §  2709 ;  Coleman  v.  Sraith,  55  Ala.  368 ;  Zee 
V.  Lee,  77  Ala.  412 :  Hardin  v.  Darwin,  lb.  472.  The  statute 
gives  her  no  power  to  effect  such  change,  and  she  is  under  all 
the  disabilities  of  coverture,  save  those  of  which  the  statute  has 
expressly  relieved  her.  Chancery  can  relieve  her  of  some  or  all 
of  the  disabilities  of  coverture,  as  she  may  claim  and  obtain  re- 
lief under  one  or  other  sections  of  the  Code  of  1876,  §§  2717- 
18,  2723,  2728,  2731;  Zee  v.  Tannenbaum,  62  Ala.  501; 
Hatcher  v.  Z)ig(/s,  76  Ala.  189  ;  Meyer  v.  Sultzbacher,  Ih.  120 ; 
Warren  v.  Wagner,  75  Ala.  188;  Falk  v.  Heeht,  Zh.  293; 
King  V.  Bollng,  Ih.  306. 

And  there  are  reasons — cogent  reasons — why  the  husband 
will  not  be  allowed  to  contract  with  his  wife  for  the  conversion 
of  her  statutory  into  an  equitable  estate.  The  statute  forbids 
thtkii  to  contract  with  each  other,  for  the  sale  of  any  property ; 
and  if  by  mere  agreement  between  themselves,  the  statutory 
estate  can  be  made  equitable,  then,  by  the  employment  of  such 
influence  as  the  law  presumes  the  husband  exerts  over  the  wife, 
he  can  induce  her  to  make  such  change  in  the  terms  by  which 
she  holds  her  property,  as  that  she  may  pledge  it  indefinitely 
for  the  payment  of  his  debts,  and  even  convey  it  to  him  as  a 
gift.  This,  too,  while  the  law  makes  him  her  trustee — a  rela- 
tion which  is  supposed  to  arm  the  fide-commissary  with  so 
great  power  and  such  alluring  temptations,  that  chancery  will 
not  allow  him  to  make  a  profit,  or  even  to  traffic  in  the  subject 
of  the  trust.  And  we  may  well  inquire,  why  has  the  legisla- 
ture felt  itself  80  often  called  upon  to  provide  the  means  of 
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relief  from  the  disabilities,  total  or  partial,  under  which  mar- 
ried women  labor,  if  a  mere  private  agreement  of  the  parties 
can  accomplish  the  same  result,  without  delay  or  expense? 
We  hold  that,  bj  no  contract  betw^een  husband  and  wife,  can 
her  statutory  separate  estate  be  converted  into  an  equitable 
estate,  with  power  in  the  wife  to  charge  it. 

In  what  is  said  above  we  intentionally  overrule  what  is  said 
in  Turner  v.  Kelly,  70  Ala.  85,  as  embodied  in  the  5th  head- 
note  of  the  report  of  that  case.  In  the  case  of  Goodlett  v. 
Hansell,  66  Ala.  151,  there  is  an  expression  in  the  7th  head- 
note  which  is  not  reconcilable  with  our  views.  The  exact 
statement,  as  there  expressed,  is  not  found  in  the  opinion,  and 
it  may  admit  of  doubt  whether  the  author  of  the  opinion  in- 
tended to  be  so  understood.  Whether  he  did  or  not,  it  does 
not  seem  to  have  been  necessary  to  a  decision  of  the  case.  We 
decline  to  follow  it,  so  far  as  it  conflicts  with  our  views  ex- 
pressed above. — See  Sawyers  v.  Baker,  77  Ala.  461. 

In  Washburn  v.  Gardner,  76  Ala.  597,  we  left  the  question 
open,  whether  we  would  follow  the  rule  laid  down  in  McMillan 
V.  Peacock,  57  Ala.  127,  which  interpreted  a  conveyance  by 
husband  directly  to  his  wife  as  the  equivalent  of  a  conveyance 
to  her  sole  and  separate  use.  The  ruling  in  McMillan  v.  Pea- 
cock has  been  so  often  followed  in  this  court,  that  we  decline 
to  disturb  it.  If  it  be  desirable  to  change  it,  the  legislature 
can  administer  the  proper  relief,  without  the  hazard  of  disturb- 
ing possessions  that  may  rest  on  our  many  rulings  which  have 
followed  that  case. 

Should  there  be  an  attempt  to  amend  this  bill,  by  showing 
either  that  Mrs.  Mary  McCullough's  estate,  alleged  to  have 
been  converted  by  her  husband,  was  equitable,  or  that  she  had 
either  no  such  estate,  or  that  it  was  insufficient  in  amount  to 
justify  the  conveyance  made;  or  that  it  had  not  been  used  or 
converted  by  her  husband, — then  it  will  be  well  to  consider  the 
terms  of  the  alleged  assignment  of  the  mortgage  by  Blum  to 
Loeb.  If  it  did  not  transfer  the  legal  title  of  the  mortgaged 
premises  to  the  latter,  Blum  should  be  made  a  party,  so  as  to 
bring  that  title  before  the  court. —  Welsh  v.  Phillips,  54  Ala. 
309 ;  Bueli  v.  Underwood,  65  Ala.  285 ;  Prout  v.  Hoge, 
57  Ala.  28 ;  Fulgham  v.  Morris,  75  Ala.  245. 

The  bill,  in  its  present  form,  does  not  entitle  complainant  to 
relief,  and  the  decretal  order  of  the  chancellor  is  affirmed. 

Our  brother  Somerville  concurs  with  us  in  holding'  the  de- 
cree of  the  chancellor  should  be  affirmed.  He  prefers,  how- 
ever, to  place  his  conclusion  on  other  grounds,  and  not  now  to 
inquire  into  or  disturb  the  ruling  in  Turner  v.  Kelly,  supra. 
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Without  intending  to  express  either  assent  to,  or  dissent  from 
his  views,  we  leave  it  for  him  to  declare  them,  should  he  wish 
to  do  so. 


Dunbar  v.  Frazer. 

Application  for  Mandamus  to  Prohate   Judge^   refusing  to 
grant  License  for  Retailing  Spirituous  Liquors. 

1.  Granting  or  refusing  license  to  retail  spirituous  liquors;  whetJier 
ministerial  or  judicial,  and  how  reviewed. — In  granting  or  refusing  a 
license  to  retail  spirituous  liquors,  under  the  provisions  of  the  act  ap- 
proved February  17th,  1885  (Sess.  Acts  1884-5,  p.  179),  whether  the 
application  is  contested  or  not,  a  judge  of  probate  acts,  not  ministe- 
rially (as  under  former  statutes),  but  ju(Ucially,  or  in  a  (/Mas?-judicial 
capacity ;  and  his  action  can  not  be  reviewed  or  controlled  by  man- 
damus. 

2.  Constitutionality  of  statute  approved  Feb.  17,  1885,  regulating  the 
granting  of  licenses  to  retail  spirituous  liquors. — The  act  approved  Feb- 
ruary i7th,  1885,  entitled  "An  act  to  amend  section  1544  of  the  Code, 
except  as  to"  thirty-seven  counties  specified  by  name  .(Hess.  Acts 
1884-5,  p.  179),  is  not  unconstitutional,  because  the  subject  is  not  clearly 
expressed  in  tlie  title ;  nor  because  it  contains  more  than  one  subject ; 
nor  because  it  is  an  act  to  raise  revenue,  and  originated  in  the  senate; 
nor  because  it  establishes  a  judicial  tribunal,  and  does  not  allow  a  trial 
by  jury  or  right  of  appeal  from  its  decisions. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  James  E.  Cobb. 

The  appellant  in  this  case,  F.  M.  Dunbar,  applied  by  petition 
to  the  presiding  judge  of  the  third  judicial  circuit,  which  cir- 
cuit includes  the  county  of  Lee,  asking  a  mandamus  to  the 
Hon.  Tnos.  L.  Fkazek,  the  judge  of  probate  of  said  county, 
requiring  him  to  issue  and  grant  to  the  petitioner  a  license  to 
sell  spirituous  liquors  in  the  town  of  Opelika  for  and  during 
the  year  1886.  On  the  filing  of  the  petition,  an  alternative 
writ  of  mandaraus  was  granted  and  issued,  returnable  to  the 
next  term  of  the  Circuit  Court.  The  defendant  appeared,  and 
filed  a  demurrer  to  the  petition,  on  the  ground  that  his  refusal 
to  grant  a  license,  under  the  facts  stated  in  the  petition,  was  a 
judicial  act,  and  could  not  be  controlled  or  reviewed  by  man- 
damus.' The  court  sustained  the  demurrer,  and  dismissed  the 
petition  ;  and  this  judgment  is  now  assigned  as  error. 

Geo.  p.  Harrison,  and  Troy,  Tompkins  &  London,  for  ap- 
pellant.— (1.)   The  petition  shows   that   the  application  for  a 
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license  was  refused,  under  the  provisions  of  the  act  approved 
Feb.  17th,  1885.— Sess.  Acts,  1884-5,  p.  179.  That  statute,  it 
is  insisted,  is  unconstitutional,  because  the  subject  of  the  act  is 
not  clearly  expressed  in  its  title,  in  that  the  title  purports  to 
"amend  section  1544  of  the  Code,"  while  the  body  of  the  act 
amends  a  former  amendatory  law ;  and  because  it  contains 
more  than  one  subject ;  and  because  it  is  an  act  to  raise  revenue, 
and  originated  in  the  senate ;  and  because  it  establishes  a  judi- 
cial tribunal,  with  power  to  pass  on  the  character  of  a  citizen 
and  convict  him  of  immoral  character,  and  gives  no  right  of 
appeal  or  trial  by  jury.  (2.)  If  the  statute  is  valid,  the  petition 
shows  a  clear  violation  of  a  ministerial  duty,  for  which  man- 
damus  is  the  appropriate  remedy. — High  on  Extra.  Legal 
Remedies,  §  80 ;  Railroad  Co.  v.  Moore,  36  Ala.  371 ;  Insur- 
ance Co.  V.  Wilson,  8  Peters,  291 ;  Tally  v.  Grider,  66  Ala. 
119;  Grider  v.  Tally,  77  Ala.  422;  Russell  v.  The  State, 
77  Ala.  89 ;  Fx  parte  Dillard,  68  Ala.  594. 

Wm.  H.  Baenes,  and  W.  J.  Samford,  contra. — The  cases  of 
Grider  v.  Tally  {66  Ala.  119;  77  Ala.  422),  and  Russell  v. 
The  State  (77  Ala.  89),  if  their  correctness  be  conceded,  are 
not  conclusive  of  this  case,  since  they  were  made  under  a 
former  law.  The  present  law  is  different  in  many  particulars, 
and  clearly  confers  and  contemplates  the  exercise  of  judicial 
authority,  which  can  not  be  controlled  by  mandamus. — Ax 
parte  Harris,  52  Ala.  90 ;  Ex  parte  Thompson,  52  Ala.  98  ; 
Insurance  Co.  v.  Cleveland,  76  Ala.  324 ;  Freeman  on  Judg- 
ments, §§  118,  531 ;  Arberry  v.  Beavers,  6  Texas,  457 ;  Glass- 
cock V.  CommUrs,  3  Texas,  5  L ;  5  Texas,  471.  On  principles 
of  public  policy,  the  former  decisions  ought  not  to  be  extended 
any  further. 

SOMEEVILLE,  J. — Prior  to  the  act  approved  February 
17th,  1885,  found  on  pages  179  to  181  of  the  Acts  of  1884-85, 
amendatory  of  section  1544  of  the  Code  of  1876,  as  to  the 
county  of  Lee  and  other  counties  in  the  State,  it  was  held  that 
the  authority  of  the  probate  judge  to  issue  license  to  retail 
vinous  or  spirituous  liquors,  as  conferred  by  the  statutes  then 
in  existence,  was  ministerial,  and  not  judicial  in  its  nature. 
Grider  V.  Tally,  77  Ala.  422;  Tally  v.  Grid&r,  66  Ala.  119. 
In  Russell  v.  The  State,  77  Ala.  89,  which  was  the  last  deliv- 
erance of  this  court  on  the  subject,  it  was  left  an  open  question, 
as  to  whether  the  judge  of  probate  acts  in  a  ministerial  or 
judicial  capacity,  when  undertaking  to  issue  a  license  under  the 
act  of  February  17,  1885,  to  which  we  have  above  alluded. 
The  present  case  brings  this  question  before  us  for  decision. 
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The  rule  settled  in  our  decisions  on  this  subject  should  net, 
in  our  judgment,  he  further  extended.  Tiiere  are  forcible 
reasons,  on  the  contrary,  for  restricting  it  within  the  present 
narrow  limits  where  it  now  rests.  These  reasons  are  chiefly 
two.  Where  the  authority  to  issue  a  license  is  ministerial,  as 
we  have  held  to  be  the  case  under  laws  heretofore  existing,  the 
failure  of  the  jndge  of  probate  to  properly  comprehend  his  du- 
ties, under  a  law  of  doubtful  coj)struction,  may  often  be  pro- 
ductive of  one  of  two  great  evils.  If  the  license  be  improperly 
refused  by  him,  he  may  be  subjected  to  harassing  litigation, 
by  which  heavy  dainages  may  be  recovered  of  him,  although 
he  may  act  in  the  very  best  faith  in  making  such  refusal ;  and 
so,  if  he  err  in  granting  the  license,  the  person  undertaking  to 
act  under  the  color  of  its  protection,  however  innocent  he  may 
be  of  an}'  criminal  intention  in  fact,  niay  yet  render  himself 
liable  to  indictment,  and  be  subject  to  punishment  by  fine  and 
imprisonment  l)y  doing  so.  This  is  a  serious  dilemma  in  which 
to  place  a  faithful  and  well-meaning  officer,  and  affords  good 
reason  for  declining  to  carry  our  previous  decisions  any  further 
than  we  have  thus  far  done. 

The  act  of  February  17,  1885,  now  under  discussion,  bears 
upon  its  face  the  impress  of  a  legislative  intention  to  change 
the  nature  of  this  authority  to  grant  licenses  to  sell  spirituous, 
vinous,  or  malt  liquors,  so  as  to  more  clearh'  assimilate  it  to  a 
duty  partaking  of  a  judicial  nature.  The  proceeding  is  now 
made  to  resemble  a  suit  inte^' partes^  which  is  commonly  held 
to  be  within  the  peculiar  province  of  judicial  power.  As  the 
law  now  stands,  no  such  license  can  be  granted,  unless  the  ap- 
plicant ''''(jive  notice^''  for  at  least  twenty  days  previously,  by 
publication  in  a  newspaper,  or  by  posting  notices  in  a  manner 
specified  by  statute,  naming  the  time  when  and  the  place  where 
his  application  will  be  made  ;  and  he  is  required  to  produce  to 
the  judge  of  probate  '''proof,  that  such  publication  has  been 
made,"  which  can  only  be  done  through  the  medium  of  satis- 
factory evidence.  This  must  be  done  as  a  condition  precedent, 
before  the  probate  judge  can  hear  and  determine  the  sufficiency 
of  the  recomjnendatinn  required  to  be  presented  by  the  appli- 
cant, which,  save  in  certain  excepted  cases  not  affecting  the 
one  in  hand,  must  be  signed  by  "twenty  respectable  freehold- 
ers, who  are  householders,  residing  within  the  corporate  lin)its 
of  the  town,  city  or  beat,  where  such  applicant  proposes  to  do 
business,  stating  that  they  are  acquainted  with  him,  that  he  is 
possessed  of  a  good  moral  character,  and  is,  in  all  respects,  a 
proper  person  to  be  licensed."  Provision  is  made  for  contest- 
ing this  application  for  license,  by  a  denial  under  oath  that  the 
applicant  is  a  person  of  good  moral  character  and  a  proper  per- 
son to  be  licensed  ;  and  witnesses  may  be  produced  and  exaw- 
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ined  as  to  tiiis  issue,  tlie  determination  of  which  hy  the  judge  of 
prohate  is  declared  by  the  statute  to  be  tinah — Acts  1884-85, 
pp.  179-181. 

Construing  all  the  parts  of  the  act  together,  we  are  firmly 
of  the  conviction,  that  the  act  of  granting  license,  under  the 
provisions  of  this  law,  is  the  exercise  of  a  function  quasi- 
judicial  in  its  nature.  The  line  of  demarkation  between  pow- 
ers judicial  and  ministerial,  as  often  said,  is  narrow  and 
shadowy,  and  is  exceedingly  ditticult  of  recognition  in  many 
cases.  Where  a  power  of  this  doubtful  kind  is  conferred  on  a 
judicial  officer,  and  the  public  interests  will  be  best  subserved 
by  holding  it  to  be  of  a  judicial  nature,  the  courts  are  always 
so  inclined  to  hold. — Fjx parte  Harris,,  52  Ala.  87.  There  is 
now  a  series  of  decisions  in  this  State,  which  seem  to  be  fully 
sustained  by  the  weight  of  authority  elsewhere,  holding  that,  in 
the  matter  of  approving  official  bonds,  the  duty  of  deciding 
upon  the  sufficiency  of  the  sureties  involves  the  exercise  of 
such  judgment  and  discretion  as  to  be  of  a  5'?/a«^-judicial  na- 
ture, and  that  the  exercise  of  the  power  will  not  be  controlled 
by  mandamus. — McDuffie  v.  Cook,  65  Ala.  430 ;  3IoUle  Mut. 
ins.  Co.  V.  Cleveland,  76  Ala.  321  ;  Ax  parte  Harris,  swpra ; 
High  on  Extr.  Rem.  §  231 ;  Ex  parte  Thompson,  52  Ala.  98. 
In  the  last  of  the  above  cases  it  was  said  by  Brickell,  C.  J. 
"  I  can  conceive  of  no  case  in  which  an  officer  is  compelled  to 
hear  evidence,  and  to  exercise  judgment  on  such  evidence, 
that  the  power,  the  duty  he  exercises,  is  not,  to  say  the  least  of 
it,  in  its  nature  judicial."  In  the  same  case  it  is  observed  of 
Tenn.  &  Coosa  R.  R.  Co.  v.  Moore,  36  Ala.  371,  which  is  re- 
lied on  in  this  case  by  appellant's  counsel,  that  there  no  ques- 
tion of  fact  was  presented.  It  can  not  be  questioned,  that 
there  is,  in  some  respects,  a  striking  analogy  between  those 
cases  and  the  class  now  under  discussion. 

It  is  no  answer  to  this  view  of  the  case,  that  the  probate 
judge  refused  to  issue  the  license,  alone  on  the  false  ground 
that  the  signers  of  the  recommendation  required  by  the  statute 
did  not  possess  the  statutory  qualifications  of  being  respectable 
persons,  freeholders,  householders,  and  having  a  residence  in 
the  corporate  limits  of  the  town  of  Opelika.  The  probate 
judge  determined  these  (jiffestions  after  a  day  fixed  by  the  ap- 
plicant for  their  determination.  Some  of  the  duties  of  the 
judge,  which  he  was  required  to  perform  at  this  time  and 
place,  were  manifestly  judicial.  He  was  compelled  to  hear 
evidence,  and  to  pass  on  the  fact  that  the  requisite  twenty 
days  notice  by  publication  had  been  given  of  the  time  and 
place  where  the  application  would  be  made ;  and  in  the  event 
of  a  contest  being  inaugurated  by  any  householder  who  was  a 
freeholder,  denying  under  oath  the  moral  character  and  fitness 
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of  the  applicant,  a  clear  case  of  the  exercise  of  the  judicial 
power  would  be  presented.  We  see  nothing  in  the  statute  to 
debar  the  probate  judge  from  examining  witnesses  to  determine 
tliese  questions  of  fact,  even  where  no  direct  contest  is  made. 
This  may  often  furnish  the  only  mode  by  which  to  properly 
inform  himself.  The  main  question,  after  all,  to  be  deter- 
mined, is  that  certified  to  by  the  signers  of  the  recommenda- 
tion, stating  that  the  applicant  is  possessed  of  a  good  moral 
character,  and  is  in  all  respects  a  proper  person  to  be  licensed. 
Whether  a  contest  is  njade  or  not,  under  the  provisions  of  this 
act,  does  not  change  the  nature  of  the  power  exercised  in  de- 
ciding the  question.  The  important  fact  is,  that  a  contest  is 
authorized.  A  judgment  by  defauU,  or  nil  dicit,  is  none  the 
less  a  judgment,  because  the  issues  involved  were  not  litigated. 
It  is  true,  moreover,  that  if  some  of  these  duties  stood  alone, 
tiiey  might  well  be  held  to  be  ministerial.  But,  where  they 
are  so  intermingled  with  other  functions,  clearly  judicial,  as  to 
invoke  the  delicate  task  of  undertaking  by  dissection  to  sepa- 
rate the  one  from  the  other,  so  as  to  class  one  step  as  judicial, 
and  another  following  it  as  ministerial,  the  courts  must  decline 
to  enter  upon  a  field  so  doubtful.  We  are  of  opinion,  that 
this  would  be  utterly  impracticable,  and  was  never  contem- 
plated by  the  legislative  intention. 

Our  conclusion  is,  that  the  safer  course  is  to  hold  that  the 
decision  of  the  probate  judge,  as  to  all  facts  necessary  to  be 
determined  by  him,  in  granting  or  refusing  a  license  under  the 
act  of  Fehi'uary  17,  1885,  is  not  reviewable  by  mandamus. 

We  are  further  of  opinion,  that  the  objections  urged  to  the 
constitutionality  of  the  act  are  not  well  taken. 

The  demurrer  to  the  relator's  petition  was  properly  sustained, 
and  the  judgment  of  the  Circuit  Court  is  affirmed. 


Carlisle  v.  Carlisle. 

StaUitory  Action  in  nature  of  Ejectment. 

1.  Execution  of  conveyance. — A  conveyance  of  lands,  to  be  operative 
under  the  statute  (Code,  §§  2145-4()),  niust  be  signed  by  the  grantor,  if 
able  to  write,  and  acknowledged  b)'  him  before  a  proper  officer,  or  must 
be  attested  by  a  subscribing  witness. 

2.  Defective  certificate  of  acknowledgment. — A  defective  or  informal 
certificate  of  acknowledgment,  to  which  the  officer's  name  is  signed, 
may  operate  as  an  attestation  ;  but  this  effect  can  not  be  allowed  to  a 
])rinted  form  of  certificate  to  which  his  name  is  not  signed,  although 
his  name  and  style  of  office  are  written  by  him  in  tlie  body  of  the  paper. 

Vol.  Lxxviii. 
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3.  Amendment  of  defective  (■ertificaie. — When  a  justice  of  the  peace 
has  ceased  to  fill  that  office  in  the  county,  though  filling  the  same  office 
in  another  county,  he  has  no  authority  to  sign  his  name  to  a  blank  or 
defective  certificate  of  acknowledgment,  so  as  to  make  the  certificate 
oi)erate  by  relation  as  of  the  day  of  its  date. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hcbbard. 

This  action  was  brought  by  M.  N.  Carlisle,  against  Thomas 
J.  Carlisle,  to  recover  the  possession  of  a  tract  of  land  partic- 
ularly described  ;  and  was  commenced  on  the  27th  February, 
1883.  The  defendant  disclairr^ed  as  to  a  part  of  the  land,  and 
pleaded  not  guilty  as  to  the  residue ;  and  issue  was  joined  on 
that  plea.  The  plaintiff  claimed  the  land  under  an  instrument 
of  writing  purporting  to  be  a  deed,  a  printed  form  having 
been  used,  which  was  dated  October  21st,  1880,  and  to  which 
the  names  of  G.  W.  Carlisle  and  his  wife,  Mary  E.  Carlisle, 
were  signed  as  grantors  ;  but  there  was  no  subscribing  witness, 
and  the  certificate  of  acknowledgment  by  said  G.  W.  Carlisle, 
wliich  purported  to  be  made  by  Nace  Collins,  as  a  justice  of 
the  peace,  was  not  signed  ;  though  the  second  certificate,  as  to 
the  acknowledgment  of  Mrs.  Carlisle,  was  in  proper  form  and 
duly  signed.  For  the  purpose  of  proving  the  execution  of 
this  instrument,  the  plaintiff  introduced  said  Collins  as  a  wit- 
ness, and  asked  him,  "  if  he  saw  said  G.  W.  and  Mary  E.  Car- 
lisle sign  said  deed."  The  court  sustained  an  objection  to  this 
evidence,  and  the.plaintiff  excepted.  The  plaintiff  then  pro- 
posed to  prove  by  said  Collins,  "  that  he  took  the  acknowledg- 
ment of  the  execution  of  the  grantors  to  the  said  deed,  but, 
through  accident  or  inadvertence,  failed  to  sign  his  name  at 
the  foot  of  the  first  certificate  of  acknowledgment;"  also, 
'•  that  the  said  grantors  .both  acknowledged  the  execution  of 
said  deed  before  him,  and  that  he  certified  the  same  as  above 
shown."  The  court  excluded  each  part  of  this  evidence,  on 
objection  by  the  defendant,  and  the  plaintiff  excepted.  It 
was  shown  that  said  Collins,  who  was  a  justice  of  the  peace  in 
Pike  county  at  the  time  said  certificates  were  made,  was  a  jus- 
tice of  the  peace  in  Coffee  county  at  the  time  of  the  trial  ; 
and  the  plaintiff  asked  that  he  be  allowed,  at  the  trial,  to 
amend  his  certificate  by  signing  his  name  to  it.  The  court 
refused  to  allow  this,  and  the  plaintiff  excepted.  In  conse- 
quence of  these  rulings  of  the  court,  the  plaintiff  took  a  non- 
suit ;  and  he  now  assigns  these  several  rulings  as  error. 

N.  W.  Griffin,  for  appellant,  cited  Shar^^e  v.  Orme^  61  Ala. 
263 ;  Rogers  v.  Adams,  6Q  Ala.  000  ;  Cahall  v.  Building 
Asso.,  61  Ala.  235 ;  Dunlap  v.  Morton^  49  Ala.  412. 
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Pakks  &  Son,  contra,  cited  Sed^.  Stat.  &  Const.  31  ;  IJen- 
don  V.  White,  52  Ala.  605 ;  Fislier  v.  Butcher,  53  Amer. 
Dec.  436;  Barnett  v.  Barnett,  16  Amer.  Dec.  516;  Wood  v. 
Cochrmi,  39  Yt.  549  ;  46  111.  214  ;  Uarty  v.  Ladd,  3  Ore.  353. 

CLOPTON,  J. — A  conveyance  for  the  alienation  of  land, 
when  made  by  a  person  who  is  able  to  write,  must,  under  the 
statute,  be  signed  at  the  end,  and  its  execution  attested  by  one 
witness,  who  must  write  his  name  as  a  witness.  A  certificate 
of  acknowledgment,  substantially  conforming  to  the  provisions 
of  section  2158  of  the  Code,  operates  as  a  compliance  with  the 
requisitions  on  the  subject  of  witnesses. — Code,  1876,  §§  2145, 
2146.  We  have  held,  that  a  defective  certificate  of  acknowl- 
edgment may,  from  necessity,  operate  as  a  substitute  for  the 
formal  attestation  of  a  witness,  to  prevent  the  instrument 
i)eing  inoperative  as  a  conveyance,  because  the  officer,  before 
whonj  its  execution  is  acknowledged,  imperfectly  certifies  the 
facts,  from  ignorance,  mistake,  or  carelessness.  In  such  cases, 
the  officer  making  the  certificate  becomes  a  witness,  and  his 
signature  an  attestation. — Shaiye  v.  Orme,  61  Ala.  263  ; 
Rogers  v.  Adams,  66  Ala.  600. 

The  original  deed,  on  which  the  plaintiff  relies  to  show  title 
in  himself,  has  been  sent,  by  order  of  the  Circuit  Court,  for 
our  inspection.  It  has  no  attesting  witness.  There  appears 
thereon  a  printed  form  of  a  certificate  of  acknowledgment, 
with  the  usual  blanks  properly  filled  in  the  handwriting  of  the 
officer;  but,  from  accident  or  inadvertence,  his  name  is  not 
subscribed  thereto.  It  is  contended,  that,  rather  than  defeat 
the  operation  of  the  instrument  as  a  conveyance,  the  officer, 
under  such  circumstances,  should  be  regarded  as  a  witness,  and 
the  writing  his  name  in  the  blank  in  the  beginning  of  the  cer- 
tificate should  be  considered  an  attestation,  and  as  a  compli- 
ance with  the  requisition  of  the  statute  on  the  subject  of 
witnesses. 

As  the  title  to  real  estate  can  pass  only  by  writing,  when 
not  devolved  by  operation  of  law,  the  purpose  of  the  statutes 
prescribing  due  and  proper  solemnities  to  be  observed  in  the 
execution  of  such  conveyance,  is  to  guard  the  security  of  titles, 
and  impart  confidence,  by  preventing,  as  far  as  practicable, 
fraud,  imposition,  and  clandestine  conveyances.  The  effect  of 
the  statutes  is  to  declare  inoperative  a  conveyance  of  land, 
executed  in  any  manner  other  than  substantially  as  provided ; 
on  the  settled  general  rule,  that  when  a  statute  limits  an  act 
to  be  done  in  a  particular  form  or  manner,  every  other  mode 
is  excluded. — Hendon  v.   White,  52  Ala.  597. 

The  requisition  of  the  statute  is,  the  witness  must  write  his 
name  as  a  witness.     The  apparent  object  must  be  attestation 
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of  the  execution  of  the  conveyance  ;  and  the  attestation  must 
appear  to  be  complete.  When  the  name  of  a  witness  is  sub- 
scribed to  an  attestation  clause,  others  dealing  in  respect  to 
the  property  have  a  right  to  assume  that  he  wrote  it  as  a  wit- 
ness. The  certificate  of  acknowledgment  manifests,  on  its 
face,  that  it  is  incomplete,  and  Vvas  not  intended  to  be  complete 
without  the  signature  of  >  the  officer.  It  can  not  be  regarded 
as  an  executed  attestation.  In  the  cases  in  which  a  defective 
certificate  was  held  to  operate  as  a  substitute,  the  certificate 
was  signed  by  the  officer,  and  his  signature  regarded  as  an 
attestation.  The  distinction  rests  on  the  difference  between 
an  imperfect  and  an  executed  attestation. 

Moreover,  the  statutory  form  of  probate  of  conveyances  re- 
quires the  subscribing  witness  to  make  affidavit,  that  the 
grantor  voluntarily  executed  the  same  in  his  presence,  and  that 
he  attested  it  in  the  presence  of  the  grantor. —  Code,  1876, 
§  2159.  No  time  is  prescribed,  within  which  an  acknowledg- 
ment must  be  made.  It  may  be  made  cotemporaneously,  or 
after  signing,  or  even  after  delivery ;  and  when  made  after- 
wards, may  have  relation  to  the  time  of  delivery,  no  rights  of 
third  persons  intervening.  The  acknowledgment  certified  by 
an  officer,  and  the  execution  in  the  presence  of  attesting  wit- 
nesses, are  separate  and  distinct  acts.  A  defectire  certificate, 
in  order  to  have  operation  as  a  substitute  for  attestation, 
should  be  substantially  its  equivalent.  There  is  no  proper 
attestation,  unless  the  witness  writes  his  name  as  such ;  and  a 
defective  certificate  is  not  the  equivalent,  unless  signed  by  the 
officer  with  the  intent,  and  for  the  purpose  of  certifying.  A 
certificate  of  acknowledgment,  substantially  conforming  to  the 
prescribed  form,  dispenses  with  the  necessity  of  subscribing 
witnesses  by  force  of  the  statute,  and  operates  as  a  compliance 
with  the  statutory  requisitions  on  that  subject.  Without  the 
signature  of  the  officer,  the  paper  can  not  have  the  statutory 
operation,  though  it  may  sufficiently  state  the  facts.  An  offi- 
cial certificate  is  a  statement  in  writing  by  a  person  having  an 
official  status,  properly  authenticated,  of  facts  or  acts  within 
his  knowledge  or  authority.  A  certificate  of  acknowledgment, 
not  substantially  departing,  from  the  prescribed  form,  makes 
the  deed  self-proving,  if  recorded  within  twelve  months  from 
its  date.  An  unsigned  statement  of  the  facts  can  not  impart 
such  effect,  as  it  would  require  parol  proof  of  the  handwriting 
— parol  evidence  in  aid.  of  the  certificate.  GiA^ng  a  mere 
recital  of  the  name  of  the  officer  and  style  of  office  in  the  body 
of  the  certificate,  though  written  by  him,  the  force  of  an  offi- 
cial signature,  would  tend  to  render  titles  insecure,  and  induce 
litigation,  which  it  is  the  purpose  of  the  statutes  to  prevent. 
For  the  same  reasons,  a  defective  certificate,  not  signed  by  the 
35 
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officer,  will  not  answer  for  an  attestation.  For  this  purpose, 
it  should  he  in  such  condition  as  that,  if  the  facts  had  been 
sufficiently  stated,  it  would  have  operated  as  a  statutory  cer- 
tificate of  acknowledgment.  The  statement  which  appears  on 
the  deed  is  not  a  certificate,  defective  or  otherwife. 

The  officer  who  filled  the  blanks  in  the  printed  form  on  the 
deed,  has  ceased  to  be  such  officer,  and  is  unauthorized  to 
make  a  certificate  as  justice  of  the  peace  in  Pike  county,  to 
have  effect  by  relation,  as  if  done  at  the  time  he  was  acting  as 
such  officer. 

We  discover  no  error  in  the  record. 

Affirmed. 


Munter  v.  Leinkauff  &  Strauss. 

Supersedeas  of  Execution  on  Forfeited  Claim,  Bond. 

1.  Forfeited  claim  bond;  surrender  of  part  of  property. — On  a  statu- 
tory trial  of  the  right  of  property  in  and  to  a  stock  of  goods,  on  which 
an  execution  was  levied,  verdict  and  judgment  being  rendered  against 
the  claimant,  if  only  a  part  of  the  goods  are  surrendered  to  the  sheriff, 
the  condition  of  the  claim  bond  is  forfeited,  and  it  is  the  duty  of  the 
sheriff  to  return  jt  forfeited  (Code,  §  3344) ;  and  the  forfeited  bond  V)e- 
comes  a  statutory  judgment  against  tlie  o])ligors,  for  the  amount  of  the 
original  judgment,  with  interest  thereon,  not  exceeding  the  value  of  the 
goods  as  assessed  by  the  jury. 

2.  Same;  surrender  of  goods  after  expiration  of  thirty  days. — If,  after 
the  expiration  of  thirty  days,  some  of  the  goods  are  restored  to  the 
sheriff,  and  other  goods  of  like  kind  in  lieu  of  the  residue,  and  are  sold 
by  him,  notwithstanding  the  return  of  the  bond  forfeited,  the  amount 
realized  by  the  sale  is  a  payment  and  discharge,  pro  tanto,  of  the  lia- 
bility of  the  obligors,  and  available  on  motion  for  a  supersedeas  of  the 
statutory  execution  against  them. 

3.  Same;  claim  of  exemption  to  surrendered  goods,  or  proceeds  of  sale. 
The  plaintiff  may  rebut  or  reduce  the  claim  to  a  credit  for  the  proceeds 
of  the  goods  so  surrendered  and  sold,  by  showing  that  one  of  the  de- 
fendants in  the  judgment  has  successfully  asserted  a  claim  of  exemption 
to  a  part  of  the  goods  embraced  in  tlie  levy ;  but,  if  the  claim  of  ex- 
emption is  interposed  ])efore  the  forfeiture,  and  successfully  main- 
tained, this  would,  pro  tanto,  exonerate  the  ohligors. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  an  application  by  petition,  by  Mrs.  Bertha  Munter 
and  others,  for  the  supersedeas  of  a  statutory  execution  against 
them  on  a  forfeited  claim  bond,  in  favor  of  Leinkauff  & 
Strauss,  who  were  plaintiffs  in  the  original  judgment.  The 
court  sustained  a  demurrer  to  the  petition,  and  dismissed  it ; 
Vol..  Lxxvni. 
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and   this  judgment   is   now   assigned  as  error.     The  opinion 
states  the  material  facts. 

Sayre  &  Graves,  and  Troy,  Tompkins  &  London,  for  ap- 
pellants, cited  Webb  v.  Bumjmss,  9  Porter,  201  ;  Campbell 
V.  Spe7iee,  4  Ala.  543;  Dunlap  v.  Clernents,  18  Ala.  778: 
Warner  v.  Mains,  7  Johns.  476 ;  0\Bannon  v.  Relf  (& 
Bledsoe,  7  Dana,  Ky.  320;  Baldwin  v.  Farnsworth,  10  Maine, 
414,  or  25  Amer.  Dec.  252 ;  2  Parsons  on  Contracts,  170, 
note  z. 

KicE  &  Wiley,  contra,  cited  Braley  v.  Clark,  22  Ala.  361 ; 
Caperton  v.  Martin,  5  Ala.  217 ;  Campbell  v.  Spence,  4  Ala. 
543;  Hopkins  v.  Zand,  4  Ala.  427;  Crawford  v.  Mobile 
Bank,  5  Ala.  55 ;  Givens  v.  Easley,  17  Ala.  385 ;  Block 
V.  Bragg,  68  Ala.  291;  Cogburn  v.  Spence,  15  Ala.  549; 
Thompson  v.  Bondurant,  15  Ala.  346 ;  Brown  v.  Hurt, 
31  Ala.  146 ;  Anderson  v.  Rhea,  7  Ala.  104; 

STONE,  C.  J. — Leinkauff  &  Strauss  recovered  a  judgment 
for  six  hundred  and  fourteen  dollars,  against  M.  Munter  & 
Brother,  in  June,  1879.  Under  an  execution  issued  on  said 
judgment,  a  stock  of  merchandise  was  levied  on  in  the  fall  of 
1883;  but  Mrs.  Munter  made  affidavit  that  she  had  a  just 
claim  to  the  property  levied  on,  and  gave  bond  with  sureties, 
"  with  condition  to  have  the  property  forthcoming  for  the  satis- 
faction of  the  judgment,  if  it  [should]  be  found  liable  there- 
for ;  and  also  for  the  payment  of  such  costs  and  •  damages  as 
[might]  be  recovered  for  putting  the  claim  in  for  delay.'* 
Code  of  1876,  §  3341,  as  amended  by  act  approved  February 
1,  1879. — Sess.  Acts,  76.  The  goods  were  thereupon  surren- 
dered to  Mrs.  Munter.  A  trial  of  the  right  of  property  was 
had,  and  in  January,  1884,  a  verdict  and  judgment  were  ren- 
dered, condemning  the  goods  to  sale  under  the  execution 
against  Munter  &  Brother,  and  assessing  their  value  at  eight 
hundred  dollars.  A  venditioni  exponas  was  then  issued  on  the 
said  judgment  against  Munter  &  Brother,  commanding  the 
sheriff  to  sell  the  merchandise  so  levied  on  and  found  subject 
to  the  execution. 

Between  the  time  the  claini  was  interposed  and  the  time  the 
judgment  of  condemnation  was  rendered,  Mrs.  Munter  sold 
some  of  the  merchandise  that  was  in  controversy,  and  hence 
could  not  restore  to  the  sheriff  the  entire  goods  he  had  levied 
on.  She  restored  such  goods  as  remained  on  hand,  and  ten- 
dered other  goods,  corresponding  in  description  and  quantity 
with  the  goods  previously  disposed  of.  The  sheriff  received 
all  the  goods  so  tendered. 
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The  sheriff,  under  date  February  20,  1884 — more  than 
tliirty  days  after  the  judgment  of  condemnation  wavS  pro- 
nounced— returned  tlie  said  claim  bond  to  the  clerk,  with  the 
following  indorsement  thereon  :  "The  claimant  has  delivered 
to  me  some  goods,  which  she  claims  to  be  a  part  of  the  goods 
levied  on.  as  recited  in  the  within  bond  ;  but  thirty  days  having 
elapsed  since  the  property  levied  on  was  found  liable  to  the 
execution,  and  all  the  property  not  having  been  delivered,  this 
bond  is  returned  and  indorsed  forfeited ;"'  signed  by  the 
sheriff.  The  clerk  thereupon  issued  an  execution  against  all 
the  obligors  in  the  claim  bond. — Code  of  1876,  §  3344.  The 
object  of  the  present  proceeding  is  to  have  the  last  execution 
quashed  ;  or,  failing  in  this,  to  have  it  vacated,  except  as  to  the 
value  of  the  goods  which  were  not  delivered  in  specie.  It  was 
commenced  by  petition  for  supersedeas^  and  went  off  in  the 
court  below  on  demurrer  to  the  petition,  which  was  sustained. 
The  petition  sets  forth  that  a  large  part  of  the  identical  goods 
the  sheriff"  had  levied  on  was  forthcoming  atid  delivered  to  him 
before  tiie  thirty  days  had  expired,  and  that  as  to  the  goods 
which  had  been  sold,  other  goods,  corresponding  in  kind,  and 
equal  in  quantity  and  value,  were  tendered  to  the  sheriff,  and 
accepted  and  retained  by  him.  Petition  further  shows  that, 
of  the  goods  so  turned  over  to  the  sheriff,  he  had  sold  a  part, 
realizing  one  hundred  and  fourteen  87-100  dollars,  of  which  he 
had  paid  in  taxes  twenty-seven  24-100  dollars,  leaving  balance, 
eighty -seven  63-100  dollars  in  his  hands.- 

Trial  of  right  of  property  is  a  purely  statutory  proceeding, 
conferred  by  chapter  2,  title  2,  part  3,  commencing  with  sec- 
tion 3341  of  the  Code  of  1876.  The  statute  confers  the  right 
and  the  remedy,  and  it  is  a  purely  legal  proceeding,  as  distin- 
guished from  equitable  cognizance.  All  its  remedial  powers 
are  circumscribed  by  rules  the  statute  imposes,  and  it  grants  re- 
lief only  as  the  statute  provides.  A  claim  suit  is  a  collateral 
issue,  and  when  resorted  to,  it  takes  the  place  of  the  action  of 
trespass  against  the  levying  officer,  who,  under  process  against 
one,  seizes  goods  alleged  to  be  the  property  of  another.  It  is 
highly  beneficial  and  conservative,  inasmuch  as  it  determines 
the  controverted  ownership  of  property  in  a  single  suit,  be- 
tween the  real  parties  in  adverse  interest.  Still,  the  proceed- 
ing being  statutory,  it  can  not  be  extended  beyond  the  terms 
the  statute  prescribes.  The  provision  allowing  the  claimant, 
who  has  made  the  proper  affidavit,  and  given  the  proper  bond, 
to  become  the  bailee  or  custodian  of  the  property  pending  the 
litigation,  is  itself  highly  conservative,  as  tending  to  cut  down 
the  expense  of  the  suit.  But  he  takes  possession  provisionally, 
and  not  as  owner.  The  property  is  in  the  law's  keeping,  and 
he  must  preserve  it  for  the  law's  final  arbitrament.     Preserva- 
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tion  and  inexpensive  safe  custody  are  the  limit  of  his  authority 
and  duty.  If  he  be  cast  in  the  suit,  and  fail  to  restore  the 
property  to  the  levying  officer  within  thirty  days,  the  law  de- 
clares the  result. — Code,  §  3344. 

In  this  case,  as  we  have  seen,  some  of  the  goods  were  deliv- 
ered, while  others  were  not.  If  the  subject  of  the  levy  had 
been  of  distinct  chattels,  susceptible  of  separate  description 
and  valuation,  and  if  the  jury  had  assessed  their  values  sepa- 
rately, we  need  not,  and  do  not  decide,  that  if  there  were  a  par- 
tial delivery,  the  forfeiture  should  not  also  be  partial,  and  the 
money  recovery  only  for  the  separately  valued  chattels  which 
were  not  delivered.  The  levy  in  this  case,  however,  w^as  upon 
a  stock  of  merchandise  employed  in  trade,  consisting  of  very 
many  articles,  which  were  not,  and  could  not  in  the  nature  of 
things,  be  separately  described  and  valued.  The  valuation  was 
necessarily  one  and  entire. — Brumby  v.  Langdon,  10  Ala.  747. 
In  such  case,  we  hold  the  delivery  to  the  sheriff,  to  avoid  a  for- 
feiture, must  be  entire.  Less  than  this  is  not  a  performance  of 
the  bond.  The  bond  not  being  complied  with,  the  sheriff  was 
without  discretion,  and  must  return  the  fact  of  forfeiture. 
The  obligors  bound  themselves  to  return  the  property — the 
whole  property — and  they  could  not  discharge  themselves  by 
returning  a  part.  Neither  the  judgment,  nor  anything  else  in 
the  record,  enabled  the  sheriff  to  determine  to  what  extent  the 
bondsmen  had  complied  with  their  bond ;  and  neither  the 
statute  nor  reason  would  sanction  the  institution  in  court  of  a 
new  inquiry  to  determine  that  matter.  The  bond  was  observed 
and  kept,  or  it  was  broken,  and  the  sheriff  must  return  the 
facts.  In  Dunlaip  v.  Clements^  18  Ala.  778,  it  is  conceded  that 
the  bondsmen,  unless  prevented  by  plaintiff,  are  bound  for  the 
delivery  of  all  the  goods.  It  is  also  conceded  that,  if  part  be 
delivered,  and  the  rest  not,  the  bond  would  have  the  effect  of  a 
judgment,  and  an  execution  might  issue  for  the  amount  recov- 
ered in  the  first  suit;  and  the  bondsmen  w^ould  be  liable  "for 
all  which  the  goods  delivered  were  not  sufficient  to  satisfy." 
See,  also,  Anderson  v.  Rhea,  7  Ala.  104. 

Applying  these  principles,  we  hold  that,  when  there  was  a 
failure  to  return  all  the  goods  levied  on,  the  condition  of  the 
bond  was  broken,  and  the  sheriff  rightly  returned  it  forfeited. 
When  so  returned,  it  became  a  statutory  judgment  against  all 
the  bondsmen,  for  the  amount  of  the  original  recovery  against 
IVIunter  &  Brother,  including  interest  thereon,  but  not  to  exceed 
eight  hundred  dollars,  the  ascertained  value  of  the  merchan- 
dise. In  addition  to  this,  they  were  liable  for  the  costs  in  the 
trial  of  the  right  of  property. 

The  liability  of  the  parties  to  the  claim  bond  having  thus 
become  a  fixed,  statutory  judgment  debt,  the  question  arises, 
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has  it  been  paid  or  cancelled,  in  whole,  or  in  part  ?  There  is 
no  question  that,  to  the  extent  property,  either  of  Munter  & 
Brother  or  Mrs.  Munter,  was  surrendered  to  the  sheriff  and 
sold  by  him,  this  is  a  payment  and  discharge  of  the  bondsmen 
pi'o  tanto  •  for  tlie  surrender  was  in  part  exoneration  of  that 
bond.  If  any  of  it  had  not  been  previously  levied  on,  it  was 
money  remaining  in  his  hands  ;  and  when  execution  afterwards 
came  to  his  hands,  it  was  his  duty  to  apply  it,  pro  tanto,  to  its 
payment. — Barnett  v.  Bass,  10  Ala.  951. 

The  petition  avers  that  property  was  delivered  to  the  sheriff, 
and  received  and  retained  by  him,  more  than  sufficient  in  value 
to  pay  the  entire  execution.  If  this  be  so,  this  is,  p?'i7na  facie, 
a  satisfaction  of  the  execution. — 1  Brick.  Dig.  895,  §  71.  This 
prima  facie  presumption  may  be  rebutted. — Ih.  §  72-3.  The 
record  discloses  the  facts  that,  of  the  goods  so  surrendered,  M. 
Munter  interposed  a  claim  to  a  large  part,  as  exempt  to  him 
under  the  statute,  and  that  plaintiffs,  Leinkauff  &  Strauss,. con- 
tested his  right  to  the  exemption.  The  record  does  not  inform 
us  that  contest  has  ever  been  determined.  If  in  fact  Munter 
has  made  good  his  claim  of  exemption,  and  has  thus  wrested 
the  merchandise  from  the  sheriff's  hands,  this  answers  and  re- 
buts the  presumption  of  payment,  and  leaves  the  execution 
open  and  unsatisfied. 

There  is  a  wide  distinction  between  an  entire  surrender  of 
the  goods  found  subject,  made  before  the  bond  becomes  for- 
feited by  the  lapse  of  thirty  days,  and  a  partial  surrender,  or 
surrender  after  the  thirty  days  have  expired.  In  the  former 
case,  the  bond  is  complied  with,  and  there  is  no  forfeiture.  If, 
in  such  case,  the  defendant  successfully  asserts  claim  of  ex- 
emption, and  thus  defeats  the  collection,  no  liability  is  left  on 
the  claim-bondsmen.  They  will  have  complied  with  their  ob- 
ligation, and  thus  intercepted  the  accrual  of  a  statutory  judg- 
ment against  them.  In  the  latter,  their  liability  becomes  fixed 
by  statutory  judgment,  and  it  then  becomes  a  question  of  pay- 
ment velnon,  as  in  case  of  any  other  debt  reduced  to  judgment. 
Partial  delivery  not  being  a  compliance  with  the  requirements 
of  the  bond,  any  thing  realized  from  the  goods  delivered, 
whether  of  the  stock  previous!}'  levied  or  not,  is  only  payment 
pro  tanto.  It  does  not  heal  the  forfeiture,  nor*  vacate  the 
statutory  judgment. 

It  is  contended  in  this  court,  that  the  execution  should  have 
been  quashed,  because  it  commands  the  sheriff  to  collect  of  the 
bondsmen  on  the  claim  bond  the  amount  of  the  assessed  value 
of  the  merchandise  -eight  hundred  dollars — instead  of  the 
amount  of  the  judgment  against  M.. Munter  &  Brother,  which 
is  six  hundred  and  fourteen  dollars.  This  was  an  irregularity, 
but  it  was  only  an  irregularity.  It  did  not  render  the  execu- 
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tion  void. —  Cawihoi^n  v.  Knight^  11  Ala.  5C9;  McCoUum  v. 
Iluhbept,  13  Ala.  282.  The  execution  should  have  been 
amended.  The  mandate  of  the  writ  should  have  been  to  col- 
lect the  amount  of  the  original  judgment  against  M.  Munter  & 
Brother,  with  interest  and  costs,  not  to  exceed  the  sum  of  eight 
hundred  dollars,  the  ascertained  value  of  the  merchandise  levied 
on.  The  error,  however,  did  the  petitioners  no  harm,  as  the 
original  judgment,  with  interest  added,  exceeded  eight  hun- 
dred dollars.  This  point  is  given  no  prominence  in  the  peti- 
tion, and  we  are  not  informed  it  was  called  to  the  attention  of 
the  trial  court. 

The  Circuit  Court  erred  in  sustaining  the  demurrer  to  the 
petition.  It  should  have  been  so  far  entertained  as  to  correct 
the  execution  in  form,  and  also  to  ascertain  whether  the  sheriff 
had  received,  and  still  held  in  his  hands,  goods  sufficient  in 
value  to  satisfy  the  execution.  It  should  also  be  credited  with 
the  amount  of  money  actually  collected,  if  that  averment  of 
the  petition  be  true. 

Reversed  and  remanded. 

Clopton,  J.,   not  sitting. 


Counts  V,  Harlan. 

Action  on  Foi-thaoTning  Bond. 

1.  Senrch-warrani  ;  forthcoming  bond  for  property. — In  executing  a 
search-warrant,  the  officer  is  required  to  take  possession  of  the  property 
therein  described,  and  to  carry  it  before  the  magistrate  who  issued  the 
writ  (Code,  §§  4005-21) ;  and  he  has  no  authority  to  leave  it  with  the 
person  in  whose  possession  it  is  found,  taking  a  forthcoming  bond  for  it. 

2.  Same;  validity  and  consideration  of  bond. — If  the  search-warrant 
is  void,  the  officer  attempting  to  execute  it  is  a  trespasser,  and  the  bond 
is  without  consideration  to  support  it  as  a  common-law  bond ;  and  this 
may  be  set  up,  in  defense  of  an  action  on  the  bond,  notwithstanding  its 
recita  s. 

.3.  Affidavit  for  search-warrant. — An  affidavit  for  a  search-warrant, 
which  states  that  the  person  making  it  "has  lost  seed-cotton,  taken 
from  off  his  farm,  and  he  thinks  it  has  been  carried  to  the  pens  of  M., 
P.  and  S.  on  C.'s  farm,  and  that  he  has  some  small  pieces  of  paper  in  the 
cotton  with  the  figure  5  on  them,"  does  not  show  a  statutory  ground  for 
issuing  the  writ  (Code,  §§  4006-07) ;  and  if  the  warrant,  following  the 
affidavit,  states  only  the  same  facts,  it  is  void  on  its  fp,ce,  and  the  officer 
executing  it  is  a  trespasser. 
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Appeal  from"  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  Robert  E.  Harlan,  suing  for  the 
use  of  Robert  E.  Cockburn,  against  John  Counts  and  John 
C.  Counts  ;  and  was  founded  on  a  penal  bond  executed  by  the 
defendants,  conditioned  as  follows:  "  IFAe/'ea-v,  a  search- 
warrant  [was]  sworn  out  by  R.  E.  Cockburn,  before  J.  B. 
Hyatt,  a  justice  of  the  peace,  on  tlje  14th  November,  1882,  to 
search  the  cotton  of  Mack  Sims,  Paddy  Terry  and  Shannon,  on 
Counts'  farm,  and  the  cotton  was  found  in  Mack  Sims'  cotton 
in  the  gin-house  of  John  Counts ;  now,  if  the  said  cotton  is 
forthcoming  at  the  office  of  said  J.  B.  Hyatt,  at  10  o'clock,  on 
the  16th  iS^ovember,  1882,  then  this  obligation  to  be  void," 
tfec.  The  search-warrant  was  issued  on  the  affidavit  of  said 
Cockburn,  which  stated  "  that  he  has  lost  seed-cotton,  taken 
from  his  farm,  and  that  he  thinks  it  has  been  carried  to  the 
pens  of  Mack  Sims,  Paddy  Terry  and  Shannon,  on  Counts' 
farm,  and  that  he  has  some  small  pieces  of  paper  in  the  cotton 
with  the  figure  5  on  them;"  and  the  warrant  followed  the 
words  of  the  affidavit.  The  complaint  set  out  the  bond,  and 
averred  that,  on  the  trial,  the  justice  decided  that  the  cotton 
belonged  to  said  Cockburn ;  and  that  the  defendants  failed  to 
deliver  the  cotton,  or  to  have  it  forthcoming,  according  to  the 
condition  of  the  bond.  The  defendants  tiled  two  special  pleas, 
each  averring,  in  substance,  that  the  bond  was  without  consid- 
eration, illegal  and  void,  because  it  was  given  to  prevent  the 
plaintiff  from  taking  possession  of  the  cotton,  which  was 
alleged  to  be  the  property  of  said  John  Counts,  under  and  by 
virtue  of  the  search-warrant,  which  was  set  out,  together  with 
the  nffidavit,  and  which  was  alleged  to  be  void  on  its  face.  The 
plaintiff  demurred  to  these  pleas,  and  the  court  sustained  the 
demurrer ;  and  this  judgment,  with  other  rulings,  is  now  as- 
signed as  error. 

W>[.  Cooper,  for  the  appellants,  cited  Thrash  v.  Bennett, 
57  Ala,  156;  Duckworth  v.  Johnston^  7  Ala.  578;  Sullivan 
V.  Robinson,  39  Ala.  613;  Meyer  v.  Hearst,  75  Ala.  390; 
■Ripley  V.  6relsto7i,  9  Johns.  201  ;  Wright  v.  Jivans,  53  Ala. 
10 ;  Clinton  v.  Strong,  9  Johns.  376 ;  Elliott  v.  Swartwout, 
10  Peters,  137;  57  111.  289;  5  Mees.  &  W.  65;  7  Wallace, 
215;  26  N.  Y.  12;  18  Md.  317. 

J.  B.  Moore,  and  James  Jackson,  coi\tra,  cited  Mead  v. 
Figh,  4  Ala.  281 ;  Braley  v.  Clark,  22  Ala.  361 ;  Mitchell  v. 
Ingraha7n,  38  Ala.  399  ;  Cooper  v.  Peck,  22  Ala.  406  ;  Rhodes 
V.  JS7nith,  &Q  Ala.  176  ;  32  Ala.  467 ;  10  Ala.  828  ;  3  Ala.  636  ; 
18  Ala.  778  ;  Herman  on  Estoppel,  §§  '249,  250 ;  Rohertson  v. 
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Bradford,  73  Ala  116;  Meredith -v.  Richardson,  8  Ala.  837; 
Adlei'  V.  Potter,  57  Ala.  571. 

SOJVIERVILLE,  J. — The  suit  is  on  a  forthcoming  bond, 
payable  to  the  plaintiff  as  constable,  and  conditioned  to  be 
void,  upon  the  delivery  up  of  a  specified  amount  of  seed-cotton 
found  on  the  premises  of  one  of  the  defendants,  John  Counts. 
The  breach  averred  is  the  refusal  to  deliver  this  property. 
The  constable  was  acting  under  process  purporting  to  be  a 
search-warrant,  issued  by  a  justice  of  the  peace,  which  he  de- 
sisted from  executing  upon  the  making  of  this  bond.  The 
main  defense  set  up  is  the  want  of  any  consideration  in  the 
instrument. 

It  is  not  contended  that  the  obligation  has  any  validity  as  a 
statutory  bond,  for  such  a  bond  is  entirely  unauthorized  by  the 
statute.  If  the  process  under  which  the  constable  was  acting, 
was  not  void,  it  was  his  duty  to  take  possession  of  the  property 
described,  and  to  place  it  in  the  custody  of  the  magistrate,  sub- 
ject to  his  orders  as  a  court.  He  had  no  authority  to  leave  the 
property  in  the  possession  of  the  person  from  whom  it  was 
taken,  or  to  take  a  bond  for  its  forthcoming. — Code,  1876, 
§§  4005,  4021.  The  writing,  then,  can  be  good  only  as  a  com- 
mon-law bond,  if  it  possesses  any  legal  validity  at  all. 

We  do  not  doubt  that  the  process,  under  which  the  constable 
was  acting,  was  void  on  its  face,  and  that  he  was  a  trespasser 
in  attempting  to  execute  it.  A  search-warrant  can  issue  only 
on  probable  ground,  supported  by  affidavit,  naming  or  describ- 
ing the  person,  and  particularly  describing  the  property  and 
the  place  to  be  searched,  all  of  which  was  substantially  re- 
quired at  common  law. — Code,  §  4007.  The  only  three 
grounds  upon  which  it  is  authorized  to  issue  are  specified  in 
section  4006  of  the  Code  :  Ist,  to  recover  stolen  or  embezzled 
property  ;  2d,  to  recover  property  which  may  have  been  used 
as  a  means  of  committing  a  felony  ;  3d,  to  recover  property 
which  is  in  the  possession  of  one  with  the  intent  of  so  usmg  it, 
or  of  one  to  whom  he  may  have  delivered  it  for  the  purpose  of 
concealment. — Code,  §  4006. 

Neither  the  affidavit,  nor  the  magistrate's  warrant,  brings 
the  case  within  any  of  these  classes.  The  only  averment  or  re- 
cital made  is,  that  the  affiant  ''  has  lost  seed-cotton,  taken  from 
off  his  farm,  and  that  he  thinks  it  has  been  carried  to  the  pens 
of  IVIack  Sims,  Paddy  Terry,  and  Shannon,  on  Counts'  farm, 
and  that  he  has  some  small  pieces  of  paper  in  the  cotton  with 
the  figure  5  on  them."  A  mere  cursory  inspection  shows  pat- 
ent defects  in  the  paper,  which  render  the  process  void  on  its 
face.     It  conferred  no  authority,  therefore,  upon  the  constable. 
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who  became  a  trespasser  in  the  execution  of  ii.—Nolcs  v.  The 
State,  24  Ala.  672 ;  Gary's  case,  76  Ala.  78. 
'  The  case  for  consideration  then,  as  made  by  the  pleadings, 
is  that  of  a  mere  trespasser,  without  legal  authority,  undertak- 
ing to  seize  the  property  of  a  citizen,  and  allowing  him  tore- 
tain  possession  of  his  own  property,  upon  his  executing  a  bond 
to  have  it  forthcoming  at  a  time  and  place  stated.  The  argu- 
ment is,  that  the  defendants  are  estopped  from  showing  by  pa- 
rol proof  a  want  of  consideration,  because  it  contradicts  the 
recital  in  the  bond  that  the  property  is  that  of  the  affiant,  who 
is  the  beneficial  plaintiff  in  the  suit,  and  that  the  defendant 
was  allowed  to  retain  the  property  on  the  faith  of  the  execu- 
tion of  the  bond. 

The  fact  that  the  instrument  is  under  seal  does  not  preclude 
any  inquiry  into  the  existence  of  a  consideration,  as  at  common 
law ;  for  the  statute  expressly  authorizes  a  defendant,  by  plea, 
to  impeach  or  inquire  into  the  consideration  of  a  sealed  instru- 
ment, in  the  same  manner  as  if  it  had  no  seal. — Code,  §  2981. 
The  bond  in  the  present  case,  then,  can  stand  on  no  higher 
ground  than  a  non-negotiable  simple  contract  in  writing,  or 
one  not  under  seal.  The  rule  as  to  such  writings,  when  exec- 
utory, is,  that  a  want  o.f  consideration  may  always  be  proved, 
even  by  parol  evidence,  to  show  that  the  agreement  lias  no 
binding  force  or  efficacy. — 1  Greenl.  Ev.  §  284.  The  recital 
of  a  consideration  is  only  j^Wr/iayac^e  true  between  the  par- 
ties, and  may  be  rebutted. 

A  consideration  is  essential  to  every  valid  executory  contract, 
and  may  be  defined  to  be,  "  that  which  one  party  to  a  contract 
gives,  or  does,  or  promises,  in  exchange  for  what  is  given  or 
done  or  promised  by  the  other  party." — 1  Whart.  Contr.  §  493. 
We  can  perceive  no  element  of  a  valuable  consideration  in  this 
case  moving  from  the  plaintiff,  who  is  the  obligee  of  the  bond. 
The  property  which  he  is  about  to  seize  is  admitted,  by  the 
demurrers  to  the  plea,  to  belong  to  the  defendant,  and  not  to 
the  affiant,  Cockburn.  The  plaintiff,  then,  suffered  no  detri- 
ment by  desisting  from  its  seizure,  for  by  such  an  act  he  would 
have  been  a  trespapsrr.  He  parted  with  nothing,  and  did  not 
suspend  or  furbear  a  legal  right,  as  he  would  have  done  had 
the  process  been  valid.  Permitting  one  to  retain  possession  of 
his  own  property,  with  which  he  has  never  parted,  on  his 
promise  to  deliver  it  to  a  trespasser,  who  has  no  lawful  right 
to  take  or  seize  it,  is  the  plainest  possible  illustration  of  a  prom- 
ise void  for  want  of  any  legal  consideration. 

There  is  no  room  for  any  estoppel  to  operate  here,  because 
no  recital  or  admission  has  been  made,  nor  any  act  done  by  the 
defendants,  a  denial  or  revocation  of  whiah  will  in  any  manner 
prejudice  the  plaintiff.     Neither  the  legal  rights  nor  the  status 
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of  the  parties  will  l)e  changed  by  the  denial  of  the  plaintiff's 
title  to  the  property  in  question.  The  only  act  of  the  plaintiff, 
based  on  this  admission,  was  the  forbearance  on  .his  part  to 
commit  a  trespass;  and  this  is  not  such  a  consideration  as  will 
be  recognized  by  law  as  conferring  a  legal  right,  or  closing 
one's  mouth  against  pleading  the  truth. 

Tiie  pleas  set  up  were  a  full  defense  to  the  action,  and  the 
court  erred  in  sustaining  the  plaintiff's  demurrer  to  them^ 

For  this  erior  the  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded. 


Loeb  &  Brother  «;.  Manasses. 

Trial    of  Right  of  Property  in   Stock  of  Goods. 

1.  Conveyance  by  haaband  to  wife. — The  decisions  of  this  court  have 
established  the  following  propositions,  which  have  become  rules  of 
pro])erty,  and  ought  not  now  to  be  disturbed,  though,  in  respect  to  some 
of  them,  if  original  questions,  the  court  might  come  to  a  different  con- 
clusion :  ((()  Where  the  husband  becomes  inclebted  to  the  wife  by 
reason  of  his  having  converted  her  separate  estate  to  his  own  use,  he 
may  convey  property  to  her  for  the  purpose  of  paying  or  securing  the 
debt;  and  the  wife  will  be  protected  in  her  title  thus  accjuired,  if  bona 
Jide,  against  the  other  creditors  of  the  husband.  (6)  Such  conveyance 
does  not  vest  the  legal  title  in  the  wife,  but  creates  in  her  an  equitable 
separate  estate,  which  she  can  dispose  of  like  any  other  equitable  es- 
tate, and  which  a  court  of  equity  will  uphold,  even  to  divesting  the  le- 
gal title  out  of  the  husband,  when  necessary  for  the  protection  of  the 
wife's  interests,  (c)  Such  conveyance  is  in  the  nature  of  a  declaration 
of  use,  by  Avhich  the  wife  is  clothed  with  the  equitable  title,  while  the 
legal  title  is  retained  by  the  husband  in  trust  for  her. 

2.  Same;  actions  for  property  so  conveyed. — It  is  a  corollary  from  the 
propositions  above  stated,  that  such  conveyance  is  not  available  to  sup- 
port an  action  at  law  l)y  the  wife,  but  the  action,  if  founded  on  the  legal 
title,  may  be  brought  by  the  husband  as  trustee;  "and  when  tlie  re- 
covery rests  wholly  on  upholding  and  enforcing  the  equitable  title  or 
claim  of  the  wife,  resort  must  be  had  to  a  court  of  equity,  which  alone 
is  competent  to  give  effect  to  such  conveyances." 

3.  Same;  who  may  maintain  statutory  claim  snit. — When  an  attach- 
ment or  execution  against  the  husband  is  levied  on  personal  property 
which  he  has  conveyed  directly  to  the  wife,  he  can  not  maintain  a  statu- 
tory claim  suit  for  it  in  his  own  name  as  trustee  for  her.  ("  The  ex]>res- 
gion  in  Meyer  v.  Snltzbacher,  75  Ala.  423,  was  not  necessary  to  the  decision 
of  the  case,  and  can  not  be  considered  as  having  established  a  rule  of 
practice."} 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  H.  D.  Clayton. 
The  appellants  in  this  case  sued  out  an  attachment  on   the 
11th  February,  1885,  against  L.  Manasses,  which  was  levied  on 
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a  stock  of  goods  in  his  possession  ;  and  he  thereupon  interposed 
a  claim  to  the  goods  as  trustee  for  his  wife,  Mrs.  Jacobina  Ma- 
nasses,  made  affidavit,  and  gave  bond  for  the  trial  of  the  riglit 
of  property.  On  the  trial  of  the  issue,  made  up  between  the 
parties,'»as  the  bill  of  exceptions  shows,  the  plaintiffs  proved 
their  debt  against  said  Manasses,  the  issue  and  levy  of  the  at- 
tachment, and  the  defendant's  possession  of  the  goods  at  the 
time  of  the  levy  in  the  store  in  which  he  was  carrying  on  busi- 
ness. The  claimant  then  introduced  evidence  showing,  or 
tending  to  show,  t'  at  on  the  3d  October,  1884,  being  indebted 
to  his  said  wife  in  the  sum  of  about  $3,200,  for  moneys  be- 
longing to  her  statutory  estate  which  he  had  received  and  con- 
verted to  his  own  use,  he  conveyed  said  stock  of  goods  to  her 
in  payment  and  satisfaction  of  said  indebtedness;  and  the  con- 
veyance, or  bill  of  sale,  whicii  recited  these  facts,  was  produced. 
On  these  facts,  tiie  court  charged  the  jury,  on  request  of  the 
claimant,  as  follows:  "If  Manasses  had  received  as  much 
money  from  his  wife's  statutory  separate  estate  as  he  names  in 
his  bill  of  sale,  and  conveyed  the  goods  to  her  in  honest  pay- 
ment of  the  debt,  and  for  no  fi'audulent  purpose ;  then  the 
jury  will  find  that  the  goods  are  not  subject  to  the  attachment, 
and  as  to  the  goods  they  must  find  for  the  claimant."  The 
plaintiffs  excepted  to  this  charge,  and  they  here  assign  it  as 
error. 

Troy,  Tompkins  &  London,  for  the  appellants. — At  com- 
mon law,  all  contracts  between  husband  and  wife  were  void  ; 
and  under  our  statutes,  all  contracts  between  tliem,  relating  to 
the  statutory  estate  of  the  wife,  are  prohibited.  If  a  convey- 
ance by  the  husband,  directly  to  the  wife,  has  any  validity  as 
against  his  creditors,  effect  can  only  be  given  to  it  in  a  court  of 
equity :  it  can  not,  at  law,  change  the  character  of  his  legal 
title. — Dreyfus  v.  Wolfe,  65  Ala.  496 ;  Gilbert  v.  Dupree, 
63  Ala.  331 ;  Short  v.  Battle,  52  Ala.  460 ;  McMillan  v.  Pea- 
cock, 57  Ala.  129;  Alexander  v.  Saulshury,  37  Ala.  375 ;  Rat- 
cliffe  V.  Dougherty,  24  Miss.  184;  Savage  v.  0'' Weill,  32  Barb. 
374;  White  v.  Wnger,  25  N.  Y.  328;  Patterson  v.  Patterson, 
45  N.  H.  164;  GamUe  v.  Oamhle,  11  Ala.  966;  Puryear 
V.  Puryear,  12  Ala.  13 ;  Washburn  v.  Gardner,  76  Ala.  597 ; 
19  Mo.  448 ;  Sweat  Hall,  8  Yt.  187. 

J.  M.  WurrE,  contra. — That  a  conveyance  by  the  husband 
to  the  wife  directly  creates  in  her  an  equitable  separate  estate, 
leaving  the  legal  title  in  him  as  trustee  for  her,  is  settled  by 
numerous  decisions  of  this  court. — McMillan  v.  Peacock, 
57  Ala.  127 ;  Turner  v.  Kelly,  70  Ala.  85 ;  Hehnetag  v.  Franh, 
61  Ala.  67;  Goodlett  v.  Hansell,  QQ  Ala.  151.     The  decision 
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in  Meyer  v.  Sulishac/ier,  75  Ala.  424,  is  a  legitimate  inference 
from  these  cases;  and  the  doctrine  of  sta7'e  decisis  requires 
that  the  court  should  adhere  to  them. — Nolin  v.  Parrner, 
24  Ala.  391;  StrieMand  v.  Nance,  19  Ala.  233;  Rawles 
V.  Kennedy,  23  Ala.  240;  IlihUr  v.  McCartney,  31  Ala.  506. 

CLOPTON,  J. — The  following  propositions,  which  have 
been  settled  by  our  decisions,  have  l)ecome  rules  of  property, 
and  ought  not  now  to  be  disturbed  ;  though,  if  original  ques- 
tions, we  might  come  to  a  different  conclusion  in  respect  to 
some  of  them  : 

1.  Where  the  husband  becomes  indebted  to  the  wife,  by 
reason  of  having  converted  to  his  own  use  her  separate  estate, 
he  may  convey  property  directly  to  her  for  tiie  purpose  of  pay- 
ing or  securing  the  debt;  and  the  wife  will  be  protected  in  her 
title  thus  acquired,  if  hona  fide,  against  the  husband's  other 
creditors. — Northington  v.  Fdber,  52  Ala.  45 ;  Copeland 
V.  Kehoe,  57  Ala.  246. 

2.  Such  conveyance  is  inoperative  to  vest  the  legal  title 
in  the  wife,  and  for  this  purpose  is  void  at  common  law  ;  but 
it  operates  to  create  in  her  only  an  equitable  estate,  which  a 
court  of  equity  will  uphold,  even  to  divesting  the  legal  title 
out  of  the  husliand,  when  necessary  for  the  protection  of  the 
wife's  interest. — McMillan  v.  Peacock^  57  Ala.  127 ;  Gluck 
V.  Cox,  75  Ala.  310. 

3.  Such  conveyance  being  inoperative  to  vest  the  legal 
title,  but  creating  an  equitable  estate,  is  in  the  nature  of  a  de- 
claration of  use,  by  w-hich  the  wife  is  clothed  with  the  equi- 
table title,  and  the  legal  title  is  retained  by  the  husband,  which 
he  holds  in  trust  for  her. — Powe  v.  McLeod,  76  Ala.  418. 

The  corollary  from  these  propositions  is,  that,  as  the  convey- 
ance does  not  operate  to  pass  the  legal  title,  it  is  not  available 
to  support  a  claim  in  an  action  at  law ;  but  such  action,  when 
the  right  of  recovery  is  founded  on  the  legal  title,  may  be  in- 
stituted in  the  name  of  the  husband  as  trustee. — McJltoain 
V.  Vauyhan,  76  Ala.  489 ;  Meyer  v.  SidtzbacJier,  75  Ala.  423. 
But,  when  the  recovery  rests  wholly  on  upholding  and  enforc- 
ing the  equitable  title  or  claim  of  the  wife,  resort  must  be  had 
to  a  court  of  equity,  which  alone  is  competent  to  give  effect  to 
such  conveyances. — Butler  v.  Merchants''  Ins.  Co.,  8  Ala.  146. 

In  a  statutory  trial  of  the  right  of  property,  only  the  legal 
title  or  claim  is  in  issue ;  and  the  equitable  rights  can  not  be 
regarded,  or  adjudicated. — Block  v.  Maas,  65  Ala.  211.  Where 
the  execution  is  against  the  husband,  and  levied  upon  personal 
property,  which  he  has  conveyed  directly  to  the  wife,  such  con- 
veyance being  void  at  common  law,  the  property  will  be  held  in 
a  court  of  law  to  be  his,  and  subject  to  the  execution.     Such 
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court  will  not  take  cognizance  of  the  estate  of  the  wife,  which 
is  the  mere  creature  of  equity,  which  alone  "  can  look  to  such 
transactions;  but  the  courts  of  law,  pending  the  existence  of 
the  relation  of  husband  and  wife,  can  not  regard  them. — Ti'ons 
V.  Reynolds^  28  Ala.  305.  In  such  case,  if  the  husband  inter- 
poses the  claim  in  his  name  as  trustee  for  the  wife,  the  court 
at  law,  looking  alone  at  the  legal  title,  finds  it  in  the  defendant 
in  execution,  and  the  claim  can  not  prevail.— A^m?^  v.  Hill^ 
20  Ala.  133.  The  expression  in  Meyer  v.  SuUzbacher^  sujyra, 
was  not  necessary  to  the  decision  of  the  case,  and  can  not  be 
considered  as  having  established  a  rule  of  practice. 
Reversed  and  remanded. 


Toenes  v,  Moog. 

Contest  of  Glaini.  to  Homestead  Exemption. 

1.  Claim  of  exemption;  when,  and  inhere  filed. — When  an  execution 
from  a  justice's  court  is  levied  by  a  constable  on  lands,  in  default  of 
personal  property,  a  claim  of  homestead  exemption  may  be  interposed 
before  the  justice,  or  in  the  Circuit  Court,  at  any  time  before  an  order 
of  sale  is  granted.  (Sherry  r.  Brovm,  66  Ala.  51,  explained  and 
limited.) 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

The  record  in  this  case  shows  that,  on  the  6th  December, 
1884,  four  separate  judgments  were  rendered  by  a  justice  of 
the  peace,  in  favor  of  Bernard  Moog,  "  use  &c.,"  against 
Henry  Toenes ;  that  an  execution  was  issued  on  each  of  these 
judgments,  on  the  6th  December,  and  was  levied  by  the  con- 
stable, on  the  same  day,  on  certain  lands,  in  default  of  personal 
property,  and  notice  of  the  levy  was  given  to  the  defendant ; 
that  the  executions  being  then  returned  to  the  justice,  he 
transmitted  a,  certified  copy  of  the  proceedings  to  the  Circuit 
Court,  which  was  filed  on  the  13th  December,  1884.  On  the 
25th  December,  1884,  the  defendant  filed  in  the  ofiice  of  the 
probate  judge,  duly  verified  by  affidavit,  a  claim  of  homestead 
exemption  in  the  lands;  and  on  the  next  day,  December  26th, 
he  also  filed  the  same  claim,  or  a  copy  of  it,  with  the  clerk  of 
the  Circuit  Court.  In  the  Circuit  Court,  at  the  ensuing 
Spring  term,  the  plaintiff  made  a  motion  to  have  the  cases 
consolidated,  and  asked  for  an  order  to  sell  the  lands.  The 
defendant  objected  to  the  order  of  sale,  on  account  of  the  in- 
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terposition  of  his  claim  of  exemption  ;  and  leave  being  granted 
to  the  plaintiff  to  contest  the  claim,  an  issue  was  thereupon 
made  up  between  the  parties,  and  submitted  to  a  jury.  While 
this  issue  was  pending,  and  during  the  trial,  as  the  bill  of  ex- 
ceptions shows,  the  plaintiff  moved  the  court  "  to  take  the  case 
from  the  jury,  and  to  grant  the  order  to  sell  the  lands,  because 
the  claim  of  exemption  was  filed  after  the  levies  were  made, 
and  was  not  filed  with  the  constable  who  made  the  levies." 
The  court  sustained  the  motion,  and  granted  the  order  of  sale, 
against  the  objection  and  exception  of  the  defendant ;  and  this 
action  and  judgment  is  now  assigned  as  error. 

F.  G.  Bkomberg,  for  the  appellant,  cited  fencer  v.  Clarl\ 
75  Ala.  57;  Alley  v.  Daniel^  75  Ala.  40fi  ;  Jarrell  v.  Payiie, 
75  Ala.  577 ;  Shirley  v.  Teal^  67  Ala.  482 ;  Zelnicker  v.  Brig- 
haw,  74  Ala.  598. 

W.  E.  Richardson,  contra. — The  claim  of  exemption  was 
properly  disallowed,  because  it  was  not  made  in  accordance 
with  either  one  of  the  modes  prescril)ed  by  statute ;  it  was  not 
filed  until  after  the  levies  were  made,  and  it  was  not  filed  with 
the  officer  who  made  the  levies. — Code,  §§  2828,  2834 ;  Slierry 
V.  Broimi,  66  Ala.  51  ;  Wright  v.  Graljfelder,  74  Ala.  460 ; 
Ahhoit,  Downing  cfc  Co.  v.  Gillespie,  75  Ala.  180;  Block  v. 
George,  70  Ala.  409. 

STONE,  C.  J.— Sections  2828  and  2829  of  the  Code  of 
1876  provide  for  declaring  homestead  and  other  exemptions  of 
property  by  residents  of  this  State,  and  for  having  them  re- 
corded ;  and  section  2830  provides  that,  "  after  the  filing  of 
such  declaration  and  claim  for  record,  no  execution,  attach-" 
ment,  or  other  process  for  debt,  shall  be  levied  on  such  prop- 
erty," unless  certain  named  steps  be  taken.  These  sections  of 
the  Code  have  no  bearing  on  this  case,  so  far  as  the  right  to 
levy  process  on  the  property  is  concerned  ;  for  no  such  claim 
appears  to  have  been  declared,  or  filed  for  record.  Section 
2834  provides  that,  •'  in  cases  where  levy  of  execution,  or  other 
process,  has  been  made,  and  no  claim  of  exemption  of  such 
property  has  been  made  and  filed  for  record  under  section 
2828,  the  claim  is  not  thereby  waived."  The  section  goes  on 
to  provide  for  making  such  claim  after  levy,  and  directs  the 
same  "shall  be  lodged  with  the  officer  making  the  levy,  who 
must,  in  three  days  thereafter,  give  to  the  plaintiff',  his  agent, 
or  attorney  suing  out  the  process,  written  notice  of  such  claim  ; 
and  such  plaintiff,  his  agent,  or  attorney,  may  thereupon  con- 
test such  claim  of  exemption  in  the  manner  provided  in  sec- 
tion 2828."     [This  should  be  section  2830.]     "  If  he  fail  to  do 


560  -  SUPREME   COURT  ^  [Deo.  Term, 

[Toenes  v.  Moog.] 

so,  within  ten  days  after  notice  of  siicii  claim,  the  officer  levy- 
ing shall  discharge  the  levy,  and  restore  the  personal  property 
to  the  claimant;  and  the  plaintiff  shall  be  taxed  with  all  costs 
incurred  in  making  such  levy  and  keeping  the  property." 
The  machinery  for  contesting  claim  of  exemption,  and  the 
duties  imposed  on  the  officer  making  the  levv,  are  prescribed 
in  sections  2830,  2832.  2835,  2836  and  2837  of  the  Code.  It 
will  be  observed  they  are  somewhat  complicated,  and,  when 
lands  are  the  subject  of  the  levy,  are  not  such  as  are  usually 
confided  to  constables  of  precincts.  We  refer  specially  to  the 
provisions  of  section  2832,  which  seem  to  contemplate  duties 
of  a  higher  grade  than  are  ordinarily  intrusted  to  constables, 
and  some  of  which  evidently  refer  to  the  levy  of  process  by 
an  officer  who  is  authorized  to  make  sale. 

Sections  2828  and  2834  do  not  provide  the  only  methods  by 
which  exeihptions  may  be  claimed.  The  modes  prescribed  in 
those  sections  can  not  be  made  applicable  to  claims  of  ex- 
emption in  estates  of  deceased  persons,  nor  as  a  defense  to  pro- 
ceedings in  chancery  to  subject  to  the  payment  of  debts 
equitable  assets,  or  property  fraudulently  conveyed  ;  nor  to  a 
bill  to  subject  the  equitable  estate  of  a  married  woman  to  the 
payment  of  liabilities  which,  in  the  absence  of  the  statute,  she 
has  fastened  as  a  charge  upon  it ;  nor  when  the  claim  of  ex- 
emption is  asserted  to  a  fund  sought  to  be  subjected  in  garnish- 
ment. There  are  other  categories  in  which  the  claim  of  ex- 
emption is  allowed  to  have  its  full  effect,  although  not  asserted 
in  the  manner  prescribed  by  either  of  the  sections  2828  or 
2834. — McGiiire  v.  Van  Pelt,  55  Ala.  340  ;  Wilso7i  v.  Brown, 
58  Ala.  62;  Randolph  v.  Little,  62  Ala.  396;  Fellows  v. 
Lewis,  65  Ala.  343 ;  Shirley  v.  Teal,  67  Ala.  449 ;  Farley  v. 
Riordon,  72  Ala.  128;  lleel  v.  Larkin,  72  Ala.  493,  503; 
Zelnicher  v.  Brigham  c&  Co.,  74  Ala.  598 ;  Jarrell  v.  Payne, 
75  Ala.  577. 

If  the  claim  of  exemption  is  not  interposed  until  after  order 
of  condemnation  is  pronounced  in  a  garnishment  suit,  it  comes 
too  late. — Randolph  v.  Little,  supra.  So,  in  Sherry  v.  Brown, 
GQ  Ala.  51,  it  was  rightly  held,  that  when  lands  are  levied  on 
by  a  constable,  for  want  of  personal  property,  and  the  land  has 
been,  by  order  of  the  court,  directed  to  be  sold  (Code  of  1876, 
§3640),  claim  of  exemption  not  previously  interposed  will  be  dis- 
allowed. It  was  added  that  "  the  affidavit  of  exemption  should 
li'ave  been  filed  by  the  defendant  before  the  justice's  court,  and 
returned  to  the  ensuing  term  of  the  Circuit  Court,  with  the 
other  papers  in  the  cause."  We  do  not  doubt  that  a  claim 
thus  interposed,  if  sent  up  hy  the  justice,  and  thus  brought  to 
the  knowledge  of  the  Circuit  Court  before  any  order  is  made 
for  the  sale  of  the  land,   would  be  in  time,  and   should  cause 
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tlie  court  to  withhold  an  order  of  sale,  until  the  claim  of  ex- 
emption is  disposed  of.  Such  claim,  rightly  interposed,  and 
brought  to  a  knowledge  of  the  court,  is  a  complete  answer  and 
bar  to  the  motion  for  an  order  of  sale,  if  sustained  in  its  essen- 
tial facts.  We  do  not  think,  however,  that  section  2834  of  the 
Code  is  adapted  to,  or  was  intended  to  apply  to  such  a  case  as 
this.  A  constable  who  levies  on  land  has  no  authority  to  make 
sale  of  it,  and,  as  stated  above,  the  steps  to  be  taken,  and  the 
official  functions  to  be  exercised  under  sections  2832,  2834, 
2835,  and  2836,  while  ttiey  are  germane  to  final  process  under 
which  the  officer  levies  and  may  make  sale,  are  not  adapted  to 
the  mere  initiatory  function  of  a  constable  who  levies  on  land 
for  want  of  personal  property,  and  has  no  authority  to  make  a 
sale.  His  authority  and  duty  expire  when  he  indorses  the 
levy,  gives  notice  to  the  defendant,  and  returns  the  process 
to  the  justice  by  whom  it  was  issued.  It  is  only  after  the  Cir- 
cuit Court  approves  the  justice's  proceedings  as  regular,  and 
directs  a  sale  of  the  land,  the  lien  becomes  complete. — Dicker- 
son  V.  Carroll,  76  Ala.  377. 

The  case  of  Sherry  v.  Brown  did  not  raise  the  question  pre- 
sented by  this  record;  for,  in  that  case,  as  we  have  shown,  no 
claim  was  interposed  until  after  the  order  of  sale  was  granted. 
In  this  case,  the  claim  was  interposed  in  the  Circuit  Court  as  a 
bar  and  defense  to  the  motion  for  order  of  sale ;  the  claim 
was  controverted,  and  an  issue  was  formed  on  the  validity  of 
the  claim.  We  hold,  that  any  remarks  found  in  the  opinion 
in  Sheriy  v.  Brown,  to  the  effect  that,  unless  the  claim  was 
filed  by  the  defendant  before  the  justice's  court,  the  right  of 
exemption  was  waived,  must  be  treated  as  not  raised  by  the 
record  in  that  case,  and  can  not  be  followed.  We  hold  fur- 
ther, that  the  claim  of  homestead  exemption  filed  in  this  ca«e 
was  in  time,  and,  after  the  amendment,  was  in  correct  form. 
Block  V.  Bragg,  68  Ala.  291 ;  Block  v.  George.  70  Ala.  409. 
The  Circuit  Court  erred  in  taking  the  case  from  the  jury,  and 
in  granting  the  order  of  sale  at  that  stage  of  the  /proceedings. 
The  case  should  have  been  allowed  to  proceed  to  final  deter- 
mination on  the  issue. 

Reversed  and  remanded. 
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Rankin  &  Co.  v.  Vandiver  <&  Co. 

7  rial  of  Rig  Jit  of  Property  in  Stock  of  Goods. 

1.  Sdle  of  goods  by  insolvent  debtor  to  creditor;  validity  as  against 
other  creditors. — A  sale  of  his  entire  stock  of  goods  bj*  a  failinju;  or  insol- 
vent debtor,  at  a  fair  and  reasonable  valuation,  in  absolute  payment  and 
satisfaction  of  a  bona  fide  debt,  no  interest  or  benefit  being  reserved  to 
himself,  is  not  fraudulent  as  against  liis  other  creditors;  and  the  i)ay- 
raent  of  an  additional  sum  of  money  hy  the  purchasing  creditor,  the 
estimated  difference  between  the  amount  of  his  debt  and  the  value  of 
the  goods,  does  not  render  the  transaction  fraudulent,  when  it  is  shtjwn 
that  the  money  was  paid  under  an  express  stipulation  that  it  should  be 
applied  in  payment  of  the  de])t  due  to  another  bona,  fide  creditor,  and 
that  it  was  so  applied. 

2.  What  passes  under  sale  of  "goods,  wares  andiaerchandise." — Under 
a  sale  of  "all  my  stock  of  goods,  wares,  and  merchandize  in  my  store," 
an  iron  safe  will  pass  to  the  jiurchaser,  if  such  was  the  intention  of  the 
parties  at  the  time. 

Appeal  from  tlie  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  Jaaies  E.  Cobb. 

This  was  a  trial  of  the  right  of  property  in  and  to  a  stock  of 
goods,  between  the  appellants,  plaintiffs  in  attachment  against 
W.  T.  Duke,  and  Vandiver  &  Co.  and  J^oUing  &  Son  as  claim- 
ants. Said  Duke  was  a  merchant  engaged  in  business  at  No- 
tasulga,  and  also  carrying  on  another  store  at  Loachapoka. 
The  attachment  of  Riiukin  &  Co.  was  sued  out  on  the  20th 
November,  1885,  and  was  levied  the  same  day  on  the  stock 
of  goods,  then  in  the  possession  of  the  claimants  as  purchasers  ; 
their  bill  of  sale  from  said  Duke,  which  was  produced  on 
the  trial,  being  dated  Montgomery,  November  18th,  1885,  and 
in  these  words:  "For  and  in  consideration  of  the  sum  of 
$4,937.32,  I  hereby  bargain,  sell  and  deliver  to  W.  F.  Vandi- 
ver &  Co.  and  R.  E.  Boiling  &  Son  all  of  my  stock  of  goods, 
wares  and  merchandise,  in  my  two  stores,  one  at  Loachapoka, 
and  one  at  Notasulga;  except  iiftcen  kegs  of  nails,  and  one  box 
of  tobacco,  in  my  store  at  Notasulga,  and  a  one-horse  wagon  in 
my  store  at  Loachapoka."  It  "vas  proved  on  the  trial,  as  the 
bill  of  exceptions  states,  that  said  Duke  was  insolvent  at  the 
date  of  this  bill  of  sale,  and  his  insolvency  was  known  to  the 
claimants,  who  were  pressing  him  for  payment  of  their  debts : 
that  he  went  to  Montgomery  on  that  day,  and  attempted  to 
borrow  money  from  the  claimants  to  pay  off  some  other  press- 
ing debts;  that  they  refused  to   advance  any  money  to  him, 
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"  but  finally  agreed  to  buy,  and  did  buy  from  him,  his  said 
stock  of  goods  at  Notasulga  and  Loachapoka,  by  cancelling  their 
debts  against  him,  which  amounted  to  $2,937.12,  and  paying 
him  $2,000  in  cash  ;  that  said  Duke  told  them,  at  the  time  said 
trade  was  made,  he  wanted  said  $2,000  to  pay  three  debts 
which  were  pressing  him — namely,  a  guano  debt,  an  execu- 
tion debt,  and  a  debt  for  borrowed  money — which  aggregated 
a  little  more  than  $2,000,  and  were  hona  fide  debts ;  that  it 
was  expressly  stipulated  at  the  time,  between  claimants  and 
said  Duke,  that  the  whole  of  said  $2,000  was  to  be  used  by 
him  in  paying  said  debts ;  and  that  it  was  used  by  him,  not 
long  after  he  got  it,  in  paying  said  three  debts,  reserving  no 
part  to  his  own  use.  The  evidence  tended  to  show,  also,  that 
the  price  paid  by  claimants  was  the  reasonable  value  of  the 
property,  and  that  said  stocks  of  goods  were  substantially  all 
the  property  he  had  at  the  time  of  the  sale,  that  was  subject  to 
levy  and  sale  under  execution." 

On  this- evidence,  the  court  charged  the  jury  as  follows :  "If 
the  jury  believe,  from  the  evidence,  that  Duke  in  good  faith 
sold  out  his  two  stocks  of  goods  to  the  claimants,  to  pay  their 
indebtedness  against  him,  and  also  to  get  money  to  pay  three 
certain  debts  that  were  pressing  him  ;  and  that  this  purpose 
was  known  to  the  claimants  at  the  time  they  bought ;  and  that 
the  money  paid  him  by  claimants  was  used  by  Duke  in  paying 
off  said  three  debts  ;  and  that  the  puice  paid  for  said  goods  was 
fair  and  reasonable ;  then  the  claimants  acquired  a  good  title 
to  said  goods,  even  though  they  knew  at  the  time  that  Duke 
was  insolvent  and  in  failing  circumstances,  and  though  they 
also  knew  that  the  known  effect  of  said  sale  was  to  hinder  or  de- 
lay other  creditors  of  said  Duke."  The  plaintiffs  excepted  to 
this  charge,  and  requested  several  charges  in  writing,  each  of 
which  asserted,  in  substance,  the  invalidity  of  the  sale  to  claim- 
ants on  the  facts  stated  ;  which  charges  the  court  refused  to 
give,  and  the  plaintiffs  excepted. 

An  iron  safe  was  among  the  goods  levied  on,  which  was  in 
Duke's  store  at  Notasulga  at  the  time  of  the  sale  to  claimants, 
"  and  was  used  by  him  in  connection  with  his  business,  in 
which  to  keep  his  money,  books  and  papers  ;  but  he  did  not 
keep  it  for  sale,  and  nothing  was  said  about  it  when  he  sold 
out  to  the  claimants."  Duke,  being  examined  as  a  witness  on 
the  trial,  was  asked  by  claimants,  on  cross-examination,  "if  it 
was  his  understanding  and  intention,  at  the  time  of  the  sale, 
that  the  iron  safe  should  be  sold  with  his  stock  of  goods  ;  and 
he  answered,  that  it  was."  As  to  this  matter,  the  court 
charged  the  jury :  "If  the  jury  believe,  from  the  evidence, 
that  the  bill  of  sale  does  not  set  forth  and  enumerate  all  the 
property  intended  by  the  parties  to  be  included  in  said  sale  ; 


564  SUPREME  COURT  [Dec.  Term, 

[Rankin  &  Co.  v.  Yandiver  &  Co.] 

and  further,  that  it  was  the  intention  of  the  parties  that  the 
safe  should  pass  to  the  claimants  witli  the  other  goods;  then 
they  ninst  find  the  safe  to  belong  to  the  claimants,  and  not  sub- 
ject to  the  claims  of  plaintiffs,  if  they  find  for  the  claimants  as 
to  the  other  goods  in  controversy."  To  this  charge,  also,  the 
plaintiff's  excepted. 

The  charges  given,  and  the  refusal  of  the  charges  asked,  are 
now  assigned  as  error. 

■  W.  F.  Foster,  and  Abercrombie  &  Bilbro,  for  the  appel- 
lants.— A  hmia  Jide  creditor,  knowing  that  his  debtor  is  insol- 
vent, or  in  failing  circumstances,  may  lawfully  procure  the 
payment  of  his  own  debt,  although  the  known  effect  of  the 
transaction  may  be  to  hinder  or  delay  other  creditors.  But 
satisfaction  of  his  own  debt  is  the  limit  to  which  he  may 
lawfully  go,  and  this  must  be  secured  without  the  reservation 
of  any  benefit  to  the  debtor,  or  any  interference  with  the  equal 
rights  of  other  creditors.  Any  payment  of  money  to  the 
debtor,  over  and  above  the  purchasing  creditor's  own  debt,  se- 
cures a  benefit  to  the  debtor,  and  allows  him  to  make  an  un- 
lawful preference  among  his  other  creditors.  An  express  stip- 
ulation between  the  parties,  at  the  time  the  payment  is  made, 
that  the  money  shall  be  used  in  paying  other  debts  particularly 
specified,  can  not  change  the  principle  ;  since  the  creditor  has 
no  means  of  enforcing  it,  and  the  debtor  may,  notwithstanding, 
use  the  money  as  he  pleases.  The  transaction  must  be  judged 
by  its  legal  effects,  and  the  opportunities  which  it  places  in  the 
hands  of  the  debtor  to  defraud  other  creditors,  or  to  benefit 
himself;  and  his  subsequent  application  of  the  money  as  stipu- 
lated, can  not  change  its  legal  effect.  The  adjudged  cases 
show  that  payment  of  his  own  debt  is  the  utmost  limit  to  which 
the  creditor  may  go. — Br}rland  v.  Mayo,  8  Ala.  104;  CWiw- 
ford  V.  Kirksey,  55  Ala.  282 ;  Ijihman^  Durr  cfc  Co.  v.  Kelly, 
69  Ala.  192 ;  Hodges  v.  Coleman  &  Carroll,  76  Ala.  103  ;  Levy 
V.   Williams,  at  present  term. 

E.  P.  MoRRissErr,  and  Troy,  Tompkins  &  London,  contra. 
(1.)  The  claimants  might  lawfully  take  goods,  at  a  fair  and 
reasonable  valuation,  in  absolute  payment  of  their  own  debt; 
and  the  fact  that  they  also  stipulated  for  and  procured  the  pay- 
ment of  another  honafide  debt,  to  which  the  debtor  himself 
might  have  applied  the  remnant  of  his  goods,  does  not  affect 
the  legality  of  the  transaction.  The  test  is,  whether  or  not  any 
benefit  was  reserved  to  the  debtor  himself. —  Youncj  v.  Dumas, 
39  Ala.  60 ;  Crawford  v.  Kirksey,  55  Ala.  282 ;  Chamberlain 
V.  Dorrance,  69  Ala.  40  ;  Eskridge  v.  Abrahams,  61  Ala.  134  ; 
Wood  V.  Shaw,  29  111.  444;  Bump  Fraud.  Conv.  195,  205, 
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207;  Bank  v.  Carter,  38  Penn.  St.  446;  Grego'ry  v.  Harring- 
ton., 33  Vt.  241;  Broion  v.  Sinith,  7  B.  IVIoi).  361;  Ford  v, 
Williams,  3  B.  Mori.  550.  (2.)  The  iron  safe  might  pass  to 
the  purchaser  under  the  general  descriptive  words  of  tlie  hill 
of  sale,  if  so  intended  by  the  parties. — 2  Whar.  155 ;  2  Mo, 
App.  61;  20  Mich.  353;  Evans  v.  Roberts,  5  B.  &  C.  829; 
0  B.  cfe  C.  561.  If  the  words  were  general  and  uncertain,  they 
could  be  rendered  certain  by  parol  evidence. — Sykes  v.  Shoios, 
74  Ala.  382 ;  Guihnartin  v.  Wood,  76  Ala.  209  ;  Jones  v.  An- 
derson, 76  Ala.  427 ;  Acher  v.  Bender,  33  Ala.  230. 

SOMERVILLE,  J.— All  the  charges  requested  by  the  ap- 
pellants, and  refused  by  the  court  below,  attack  for  fraud  the 
sale  of  goods  made  by  Duke  to  the  appellees  on  November 
18th,  1885.  The  transaction  is  claimed  to  be  fraudulent,  as 
one  made  by  the  seller  or  debtor  with  intent  to  hinder,  delay, 
or  defraud  his  creditors,  he  being  at  the  time  insolvent  and  in 
failing  ciroumstances.  It  is  not  denied  that  the  price  or  con- 
sideration paid  for  the  goods  was  fair  and  adequate,  nor  that  it 
was  in  fact  paid.  Tlie  only  objection  urged  to  vitiate  the  sale 
is,  that  the  purchasers  paid  to  the  seller,  as  a  part  of  the  con- 
sideration, the  sum  of  two  thousand  dollars  cash,  the  remainder 
of  the  consideration  only,  or  about  three  thousand  dollars,  being 
the  payment  of  an  antecedent  debt. 

No  doubt  can  be  entertained  as  to  the  proposition,  that  the 
transaction  would  have  been  entirely  unassailable  for  fraud,  as 
an  authorized  preference  of  creditors  by  a  failing  debtor,  but 
for  the  payment  of  a  portion  of  the  consideration  in  money. 
Our  past  decisions  fully  settle  this. —  Hodges  v.  Coleman, 
76  Ala.  103,  120;  Meyer  c6  Co.  v.  Sulzhaeher,  76  Ala.  120. 

It  is  manifest  that  the  only  sound  reason,  upon  which  it  can 
be  urged  that  the  payment  of  money  or  cash  to  the  vendor 
would  vitiate  the  sale,  must  be,  that  it  is  a  retention  of  a  ben- 
fit  in  his  fayor.  The  conversion  of  a  failing  debtor's  property 
into  cash,  which  is  more  readily  "shuffled  out  of  sight''  than 
property,  is  often  a  potent  fact  to  prove  that  it  was  paid  by  the 
purchaser  for  the  purpose  of  aiding  him  in  executing  a  pur- 
pose to  defraud.  If  such  was  this  case,  without  more,  we 
might  hold  that  many  of  the  charges  requested  by  the  appel- 
Isnts  should  have  been  given  in  the  form  requested. — Lehman 
V.  Kelly,  58  Ala.  192,  200 ;  Borland  v.  Mayo,  8  Ala.  104 ; 
Covanhoven  v.  Hart,  21  Penn.  St.  495  ;  Eskridge  v.  Ahrahams, 
61  Ala.  134;  Benedict  v.  Renfro,  75  Ala.  121;  s.  c, 
51  Amer.Rep.  429. 

But  the  facts  of  this  case  are  different  from  those  of  any  one 
which  has  been  heretofore  presented  to  this  court  for  decision. 
It  is  shown  that  the  vendor  of  these  goods — the  debtor,  Duke 
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— owed  the  sum  of  two  thousand  dollars  to  certain  specified 
creditors,  three  in  number,  who  were  pressing  him  for  pay- 
ment of  their  demands  ;  that  this  fact  was  made  known  to  the 
vendees  at  the  time  of  the  sale,  and  that  they  expressly  stipu- 
lated with  the  debtor  that  he  was  not  to  retain  this  money,  but 
was  to  pay  it  over  to  these  named  creditors,  whose  claims  are 
shown  to  have  been  honestly  due.  This  payment  is  shown  to 
have  been  faithfully  made  as  was  stipulated.  If  Duke,  by  way 
of  preference,  had  transferred  the  goods  to  the  three  other 
named  creditors,  jointly  with  the  appellees,  in  payment  of  their 
debts,  and  these  three  purchasers  had  afterwards  sold  their 
interest  in  the  goods  to  appellees  for  the  same  sum  of  two 
thousand  dollars  in  money,  no  one  would  say  that  any  interest 
had  been  reserved,  benefit  secured,  or  secret  trust  created  in 
Duke's  favor.  Yet  the  present  case  is  obviously,  in  substance, 
precisely  the  same  as  that,  saving  only  the  circuity  of  the 
transaction.  If  one  is  fraudulent,  the  other  must  be.  This 
mere  indirection  could  not  remove  the  taint  of  fraud,  were  it 
present ;  for,  as  has  been  forcibly  said,  "  the  law  so  abhors 
fraud  that  it  will  not  allow  technical  difficulties  of  any  kind  to 
interfere  to  prevent  the  success  of  justice  and  truth." — /Rogers 
V.  HadUy,  32  L.  J  Exch.  248. 

It  is  our  opinion,  that  the  payment  of  the  money  to  the 
debtor  by  the  appellees  did  not  render  the  purchase  fraudulent, 
in  view  of  the  fact  that  it  was  expressly  agreed  that  it  should 
be  paid  to  the  other  hona  fide  creditors,  and  was  so  paid  to 
them.  There  was  no  semblance  of  any  locking  up  of  the  prop- 
erty from  creditors,  for  the  use  of  the  debtor,  nor  one  dollar's 
worth  of  benefit  or  profit  retained  by  him.  The  creditors  were 
no  more  hindered,  defrauded,  or  delayed  by  the  disposition  of 
this  money,  than  by  that  of  the  goods.  A  sale  made  with  in- 
tent to  make  a  lawful  preference,  under  the  facts  in  evidence, 
is  not  a  fraudulent  sale. 

There  was  no  error  in  the  rulings  of  the  court  touching  this 
phase  of  the  case. 

The  iron  safe  would  certainly  fall  within  the  descriptive 
phrase,  "goods,  wares,  and  merchandise,"  as  used  in  the  bill  of 
sale,  and  would  pass  to  the  purchasers,  if  such  was  the  inten- 
tion of  the  contracting  parties,  as  inferred  from  the  surround- 
ing facts  and  circumstances.  The  charge  given  by  the  court 
at  the  request  of  the  claimants,  in  effect,  only  announced  this 
principle,  and  was  properly  given. 

We  discover  no  error  in  the  record,  and  the  judgment  must 
be  aftirmed. 
Vol.  Lxxvm. 
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South  &  Korth  Ala.  Railroad    Co.  v. 
Schafner. 

Action  against  Railroad  Company^  for  Injury  to  Stock. 

1.  Sufficiency  of  complaint,  in  arerment  of  time  and  place. — In  an  ac- 
tion against  a  railroad  company,  to  recover  damages  for  injuries  to  live 
stock  caused  by  the  defendant's  cars  or  locomotives,  the  complaint 
must  allege  with  reasonable  certainty  "the  time  when  and  the  place 
where  the  killing  or  injury  occurred  "  (Code,  §  1711) ;  but,  where  the 
complaint  <loes  not  show  that  the  injury  was  caused  by  the  defendant's 
cars  or  locomotives,  the  statute  does  not  apply,  and  a  complaint  as  at 
common  law  is  sufficient. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  James  Aiken. 

Tliis  action  was  brought  by  Jolin  Schafner  against  the  ap- 
pellant, a  domestic  corporation,  and  was  commenced  on  the 
17th  February,  1885.  In  the  original  complaint,  the  plaintiff 
claimed  "one  hundred  dollars  as  damages  for  negligently  kill- 
ing a  valuable  mule,  the  property  of  plaintiff,  on  the  day 
of  December,  1884  ;"  and  an  amended  complaint  seems  to  have 
been  tiled,  though  it  is  not  mentioned  in  any  minute-entry  or 
judgment,  alleging  that  the  injury  occurred  "on  the  1st  day  of 
January,  1885."  The  defendant  demurred  to  the  complaint, 
"  because  it  does  not  show  the  time  when  the  alleged  injury 
occurred;"  and  "  because  it  does  not  allege  the  place  where 
the  alleged  injury  occurred."  The  court  overruled  the  de- 
murrer, and  judgment  on  verdict  was  rendered  for  the  plain- 
tiff. The  overruling  of  the  demurrer  is  the  only  matter  as- 
signed as  error. 

Hamill  &  LusK,  for  appellant. 

CLOPTON,  J.— The  only  assignment  of  error  relates  to  the 
overruling  of  a  demurrer  to  the  amended  complaint.  The  as- 
signed causes  of  demurrer  are,  that  the  complaint  does  not  al- 
lege the  time  or  place,  when  and  where  the  injury  occurred. 
In  Fast  Tenn  ,  Va.  cfe  Ga.  E.  R.  Co.  v.  Carloss,  77  Ala.  443, 
it  was  held,  that  where  suit  is  instituted  to  recover  for  damages 
to  live  stock  or  cattle  of  any  kind,  by  locomotives  or  railroad 
cars  in  this  State,  the  complaint  must,  under  the  statute,  allege 
with  reasonable  certainty  "  the  time  when,  and  the  place  where 
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the  killing  or  injur}'  occurred."  The  ruling  relates  to  a  suit 
brought  under  the  statute,  which  is,  in  terms,  restricted  to  an 
injury  eaused  by  locornoiives  or  raih'oad  cars.  If  the  killing 
or  injury  is  occasioned  in  any  manner  other  than  by  a  locomo- 
tive or  cars,  the  statute  is  not  applicable,  and  a  complaint  as  at 
common  law,  without  conforming  to  the  requirements  of  the 
statute  as  to  the  averments  of  time  and  place,  will  be  sufficient. 
The  complaint  does  not  allege  that  the  mule  was  killed  by  the 
locomotive  or  cars  of  the  defendant,  and  such  is  not  a  neces- 
sary implication.  The  demurrer  was  properly  overruled  on 
the  causes  assigned. 

Whether  the  plaintiff  is  entitled  to  recover,  under  the  com- 
plaint as  framed,  if  the  evidence  disclosed  that  the  mule  wa« 
in  fact  killed  by  the  locomotive  or  cars,  is  a  question  not  raised 
by  the  record,  and  which  we  do  not  decide.  It  does  not  appear 
from  tlie  record  in  what  manner,  or  by  what  means,  the  killing 
occurred. 

Affirmed. 


IVooldridge  v.  Holmes. 

Garnishment  on  Judgment. 

1.  Garnishnwnt  against  stockholder,  as  debtor  of  corporation. — A  stock- 
holder's unpaid  subscription  for  stock,  for  which  he  has  given  his  note 
to  the  corporation,  is  a  legal  liability,  on  which  an  action  of  debt  or 
indebitatus  assumpsit  may  be  maintained  by  the  corporation  ;  and  which 
may,  therefore,  be  reached  and  subjected  by  garnishment  at  the  suit  of 
a  creditor  of  the  corporation. 

2.  Same;  transfer  of  n»te  as  collateral  security. — If.  a  corporation 
transfers  a  stockholder's  note  for  his  unpaid  subscription,  as  collateral 
security  for  a  loan  of  money,  and,  the  lender  becoming  bankrupt,  the 
debt  and  note  are  sold  by  his  assignee  in  bankruptcy ;  the  purchaser  at 
the  sale,  having  obtained  a  judgment  against  the  corporation,  may  by 
garnishment  subject  the  debt  due  by  the  stockholder,  although  he 
might  also  maintain  an  action  on  the  note. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Tiios.  M.  Arrington. 

The  appellants  in  this  case,  Oscar  Wooldridge  and  others, 
suing  for  the  use  of  li,  W.  Clark,  obtained  a  judgment  in  said 
City  Court,  at  the  February  term,  1881,  for  $32,293.65, 
against  the  Masonic  Temple  Association,  a  private  domestic 
corporation ;  and  sued  out  process  of  garnishment  against 
George  B.  Holmes  and  others,  as  the  debtors  of  said  corpora- 
tion. Wooldridge  ei  aJ.  were  the  assignees  in  bankruptcy  of 
Vol.  Lxxviii. 
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tlie  Southern  Life  Insurance  Company,  of  Memphis,  Tennes- 
see, which  had  been  adjndicated  a  bankrupt ;  and  they  had  re- 
covered a.  former  judgment,  as  such  assignees,  against  the 
Masonic  Temple  Association,  on  a  debt  for  money  loaned.  This 
del)t  was  evidenced  by  the  notes  of  the  Masonic  Temple  Associa- 
tion, executed  under  powers  conferred  by  its  charter;  and  the 
notes  of  said  Ilolmesand  others,  given  for  their  unpaid  subscrip- 
tions for  stock,  were  also  transferred  as  collateral  security  for  the 
loan.  Afterwards  this  judgment  was  sold,  with  the  notes  held 
as  collateral  security,  by  the  assignees  in  bankruptcy,  and  was 
bought  by  M.  P.  LeGrand,  who  sold  and  transferred  them  to 
said  H.  W.  Clark  ;  and  this  judgment  was  the  cause  of  action 
on  which  the  subsequent  judgment  was  rendered.  On  these 
facts,  the  plaintiffs  asked  for  judgment  against  the  garnishee 
on  his  answer,  which  the  court  refused  to  grant;  and  an  issue 
being  formed  between  the  parties,  the  jury  returned  a  verdict 
for  the  garnishee,  under  the  charge  of  the  court.  The  refusal 
to  render  judgment  for  the  plaintiffs  on  the  answer,  and  the 
judgment  discharging  the  garnishee,  are  now  assigned  as  error. 

Troy,  Tompkins  &  London,  for  the  appellants,  cited  Duval 
V.  McLoskey,  1  Ala.  .08;  Morawetz  on  Corp.,  §§  575,  589, 
599 ;  Jones  on  Pledges,  §§  600,  663,  681 ;  Railroad  Co.  v. 
Whitney,  39  Ala.  468 ;  Hawks  v.  Uinchcliff,  17  Barb.  492 ; 
Bingham  v.  Rushing^  5  Ala.  403 ;  Curry  v.  Woodward,  53 
Ala.  371  ;  DeMony  v.  Johnson,  7  Ala.  51  ;  Henry  v.  Murjyhy^ 
54  Ala.  256 ;  King  v.  Elliott,  9  S.  &  M.  428. 

Sayre  ife  Graves,  contra. — Clark  had  the  possession  of  the 
notes,  and  such  a  legal  title  as  would  have  maintained  an  action 
on  them ;  and  he  can  not  collect  them  by  process  of  garnish- 
ment.— -Heiiderson  v.  Gold  Life  Ins.  Co.,  72  Ala.  38 ;  Jones  v. 
Crews,  64  Ala.  368;  Russell  v.  //^iv^er,  10  Ala.  535 ;  Tfare, 
Murphy  (&  Co.  v.  Russell,  54  Ala.  43  ;  Po^vell  v.  Henry,  27  Ala. 
612;  WinsUrw  v.  Bracken,  57  Ala.  368;  Hirchsf elder  v. 
Mitchell,  54  Ala.  419  ;  Colebrooke  Col.  Securities,  §§  1,  90,  113, 
154. 

STONE,  C.  J. — The  Masonic  Temple  Association,  a  corpo- 
ration, made  sale  of  its  capital  stock,  and  Geo.  B.  Holmes  be- 
came the  purchaser  of  twenty  shares,  amounting  to  one  thou- 
sand dollars.  Payment  for  the  shares  was  secured  by  promis- 
sory notes,  of  which  three  remain  unpaid,  amounting  to  three 
hundred  dollars,  with  interest.  The  Masonic  Temple  Associa- 
tion borrowed  money  from  the  Southern  Life  Lisurance  Com- 
pany of  Memphis,  Tennessee,  another  corporation,  and,  among 
other  securities,  placed  Holmes'  notes  in  its  custody,  as  collat- 
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eral  security  for  the  payment  of  the  loan.  The  loan  has  never 
been  repaid  ;  bnt,  after  exhausting  other  securities,  a  large  bal- 
ance remains  unpaid.  The  Southern  Life  Insurance  Company 
was  adjudged  bankrupt,  and  Wooldridge  and  others  were  ap- 
pointed its  assignees.  Under  a  decree  of  the  court  in  bank- 
ruptcy, the  unpaid  balance  of  the  debt,  together  with  the  col- 
laterals, was  sold,  and  one  L.  became  the  purchaser.  The 
paper  evidences  of  the  debt,  and  the  said  collateral  securities, 
were  turned  over  to  him.  He  subsequently  sold  and  trans- 
ferrred  them  to  H.  W.  Clark.  Clark  then  brought  suit  in  the 
names  of  the  assignees,  for  his  use,  against  the  Masonic  Temple 
Association,  and  recovered  judgment  for  a  large  sum, — over 
thirty  thousand  dollars.  He  made  the  statutory  affidavit,  and 
sued  out  process  of  garnishment  against  Holmes.  The  answer 
and  other  evidence  show  that  Holmes  still  owes  the  notes,  and 
that  Clark  held  them  under  the  circumstances  disclosed  above 
when  the  garnishment  was  sued  out,  and  when  the  trial  was 
had  in  the  City  Court.  The  garnishee  was  discharged  ;  and 
the  sole  question  is,  whether,  under  tiie  circumstances,  the  debt 
of  Holmes  can  be  collected  by  garnishment  in  this  suit. 

K  there  had  been  no  hypothecation  of  the  notes  as  collateral 
security  by  the  Masonic  Temple  Association,  there  can  be  no 
question  that  garnishment  would  lie.  Holmes  clearly  owes  the 
debt  ;  it  is  a  legal,  not  an  equitable  liability,  and  can  be  en- 
forced in  an  action  of  debt,  of  indebitatus  a^isiiinpsit. — Henry  v. 
Murphy^  54  Ala.  246 ;  Winslow  v.  Bracken^  57  Ala.  368 ; 
Jones  V.  Crews,  64  Ala.  368  ;  Henderson  v.  Ala.  Gold  Life  Ins. 
Co.,  72  Ala.  32 ;  Drake  on  Attachment,  §§  457,  463,  544. 

It  can  not  be  disputed,  that,  under  our  statute,  which  allows 
the  beneficial  owner  of  a  contract  for  the-  payment  of  money 
to  sue  and  recover  in  his  own  name,  Clark  could  have  main- 
tained an  action  on  the  Holmes  notes. — Colebrooke  on'  Collat- 
eral securities,  §§  1,  90,  113, 154.  He  had  such  lien  on,  and  right 
to  the  notes  and  their  proceeds,  as  that  no  one  could  deprive 
him  of  them,  without  paying  the  debt  for  which  they  stood 
pledged.  From  these  undisputed  postulates  it  is  contended, 
that  garnishment,  or  trustee  process,  as  it  is  known  in  other 
States,  can  not  reacii  or  condemn  the  liability,  as  a  debt  due 
to  the  Masonic  Temple  Association.  There  are  authorities 
which  hold,  that  an  attaching  creditor  can  constitute  himself 
trustee  or  garnishee,  and  condemn  to  the  payment  of  his  de- 
mand a  debt  due  from  himself  to  his  debtor. — Lyman  v.  Wood, 
44  Verm.  113.  We  do  not  think  them  sound. — Belknap  v. 
Gibbons,  13  Mete.  471;  Braisdell  v.  Ladd,  14  N.  H.  129; 
Hoag  V.  Hoag,  55  N.  H.  172. 

But,  does  it  follow  from  the  principles  above  stated,  that  this 
suit  can  not  be  maintained  ?     The  ownership  of  collateral  pa- 
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per,  or  of  a  chattel  pledged,  is  not  in  the  creditor.  He  holds 
them  as  the  agent  or  trustee  of  his  debtor,  to  be  collected  or 
utilized  for  the  latter,  in  discharge  of  the  principal  debt,  and 
to  be  surrendered  whenever  such  principal  debt  is  paid. 
Hawks  V.  TTiiich cliffy  17  Barb.  492.  He  has  but  a  lien  upon 
them,  and  who  besides  himself  has  any  interest  in  the  assertion 
of  that  lien?  In  Stoett  v.  Brown^  5  Pick.  178,  the  facts  were, 
that  Brown  was  indebted  to  Peirsons,  and  left  the  State. 
Peirsons'  agent  attempted  to  obtain  security,  and  did  obtain 
possession  of  some  of  Brown's  furniture,  which  he  held,  and 
claimed  the  right  to  hold,  as  security  for  Peirsons'  benefit. 
Swett  thereupon  sued  Brown,  and  the  agent  who  held  the  fur- 
niture was  summoned  and  served  as  trustee,^corresponding  to 
our  process  of  garnishment.  On  the  next  day,  the  furniture 
was  attached  at  the  suit  of  J^eirsons,  and  taken  from  the  pos- 
session of  the  agent,  who  had  thus  been  sought  to  be  charged 
as  trustee,  in  Swett's  suit.  It  was  contended  for  Peirsons,  that 
his  agent  had  tirst  and  rightfully  acquired  possession  of  the 
furniture,  and  that  he  had  thereby  acquired  a  lien  prior  and 
paramount  to  that  asserted  by  Swett.  The  court,  Parkp:r,  C 
J.,  held,  that  the  agent  did  not  obtain  possession  of  the  furni- 
ture from  any  one  authorized  to  surrender  it.  The  court  ad- 
ded :  "But  suppose  him  (the  agent)  to  have  acquired  a  lien  on 
behalf  of  Peirsons,  he  was  nevertheless  liable  to  the  process ; 
so  that  the  plaintiflf's  attachment  would  hold,  and  then,  upon 
the  surrender  of  the  lien,  the  attachment  was  disembarassed  of 
the  claim  of  Peirsons,  whose  subsequent  attachment  can  not 
avail  against  that  previously  made  by  the  plaintiff.  The  at- 
tachment of  the  furniture  on  the  suit  of  Peirsons  must  be  pre- 
sumed to  have  been  made  by  consent  of  the  respondent,  and  he 
thus  relinquished  the  lien  which  he  claims  to  have  held  by  de- 
livery of  the  goods  as  a  pledge."  In  Coble  v.  ]Vofie?naker,  78 
Penn.  St.  501,  Coble  held  a  chattel  mortgage  on  merchandise, 
executed  by  one  Eves,  to  secure  payment  for  the  merchandise. 
Eves  sold  the  ujerchandise  to  Nonemaker,  who  gave  his  note 
for  the  purchase-money.  Nonemaker,  when  he  made  the  pur- 
chase, knew  of  the  debt  to  Coble,  and  of  the  mortgage  to  se- 
cure its  payment.  Coble  attached,  and  summoned  JSTonemaker 
as  trustee  or  garnishee.  It  was  held  the  action  would  lie.  The 
court,  after  remarking  that,  "  undoubtedly,  the  most  obvious 
remedy  of  the  plaintiff -would  have  been  an  action  of  replevin," 
said  :  "  It  can  not  be  questioned,  that  the  plaintiff  could  liave 
maintained  this  foreign  attachment,  if  the  effort  to  transfer  the 
title  had  not  been  attempted.  He  could  have  waived  the  right 
to  seize  and  sell  the  goods,  which  the  mortgage  conferred." 
The  case  of  WhittaJcer  v.  Siimner,  20  Pick.  399,  was  as  follows  : 
Property  was  placed  in  pledge  as  security  for  a  debt  due.     The 
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pledgor  afterwards  conveyed  the  property  by  assignment  to  an- 
other. Of  course,  the  assignee  took  subject  to  the  pledge,  and 
could  only  acquire  an  absolute  title  to  the  property  by  redeem- 
ing the  pledge.  At  this  stage  an  attachment  was  sued  out  by 
a  stranger,  and  the  property'  being  pointed  out  by  the  pledgee, 
it  was  seized  under  the  attachment.  The  assignee  thereupon 
sued  for  tiie  conversion  of  the  property,  and  it  was  contended 
in  defense  that  the  pledgee  had  paramount  right  to  the  posses- 
sion, until  the  debt,  for  the  security  of  which  it  had  been 
pledged,  was  paid.  The  defense  was  disallowed,  the  court 
holding  that,  although  the  assignee  acquired  by  the  assignment 
only  a  qualified  right  to  the  property,  subject  to  the  pledge, 
yet,  when  the  property  was  pointed  out  for  levy  by  the  pledgee, 
he  thereby  waived  and  forfeited  his  lien,  and  the  assignment 
took  effect  as  a  transfer  of  a  complete  title. 

As  we  liave  shown  above,  Clark  had  the  right  to  sue  on  the 
Holmes  notes,  by  virtue  of  his  possession  and  the  interest  he 
had  in  their  collection  and  proceeds.  They  were  not  abso- 
lutely his  property.  He  had  but  a  lien  on  them.  When  col- 
lected, their  proceeds  were  to  go  in  exoneration,  j^ro  tanto^  of 
the  Masonic  Temple's  indebtedness,  now  the  property  of 
Clark.  So  far  as  any  right  disclosed  by  this  record  informs 
us,  no  one  except  Clark  is  interested  in  enforcing  the  lien. 
Without  approving  all  that  is  said  in  the  authorities  collated 
above,  we  may  safely  assume  that  Clark  had  the  unquestioned 
right,  if  he  chose  to  take  the  risk,  of  waiving  his  lien  on  the 
notes,  and  proceeding  for  their  condemnation  as  debts  due  to 
the  Masonic  Temple  Association.  He  thereby  neither  in- 
creased nor  varied  the  nature  or  extent  of  Holmes'  liability. 
He  only  exposed  himself  to  the  possibility  of  an  intervening 
lien  or  transfer,  which  would  dominate  his  attachment  lien. 
None  such  is  asserted.  And  Holmes,  paying  in  the  gar- 
nishment suit,  will  be  no  more  exposed  to  a  second  suit  or 
recovery,  than  if  he  paid  voluntarily,  or  in  an  ordinary  suit  on 
the  note.  One  recovery  and  collection  by  Clark,  even  in  gar- 
nishment, will  bar  any  suit  he  might  bring  on  the  notes. 

To  illustrate  onr  views,  suppose  the  Holmes  notes  had  been 
held  in  pledge,  or  as  collaterals,  by  an  outside  party,  and 
Holmes,  answering  as  garnishee,  had  disclosed  the  fact  that  he 
had  been  notified  of  such  holding.  Clark  would  have  had  the 
right,  under  our  statutes,  to  have  notice  issued  and  served  on 
such  outside  claimant,  requiring  him  to  come  in  and  contest 
the  hona  fides  of  the  transfer.  Being  so  notified,  suppose  the 
avouched  transferree  failed  to  come  in  and  assert  his  claim. 
The  result  would  necessarily  be  a  judgment  against  the  gar- 
nishee. Why?  Because  the  garnishee  is  shown  to  be  in- 
debted in  that  form  which  will  maintain  debt,  or  indebitatus 
Vol.  lxxviii. 


1885.]  OF  ALABAMA.  573 

[McAbee  v.  Parker.] 

assumpsit ;  the  debt  has  been  due  and  payable  to  the  defend- 
ant in  judgment  or  attachment,  and  no  outsider  asserts  claim 
to  the  ownership  of  the  demand.  Is  it  not  equally  clear,  in 
this  case,  that  Holmes  owes  a  debt  which,  in  form,  will  main- 
tain debt  or  indebitatus  a8Stim2)sit ;  that  in  its  origin  it  was 
due  to  the  Masonic  Temple  Association,  and  that  no  outsider 
has  asserted,  or  can  assert  ownership  of  said  demand  I 

On  the  facts  sliown  in  this  record,  judgment  should  have 
been  given  against  the  garnishee. 

lleversed  and  remanded. 

Clopton,  J.,  not  sitting. 


McAbee  /;.  Parker,  • 

Attachment  Suit;    Judgment   hy  Default. 

1.  Presumption  as  to  defendant's  residence,  in  support  of  officer's 
return. — To  support  a  judgment  by  default,  in  an  action  comraenced 
by  attachment,  which  is  levied  on  land,  if  the  alieriff 's  return  statt'S 
that  he  left  notice  in  writing  of  the  levy  at  the  residence  of  the  defend- 
ant (Code,  §  3260),  it  will  be  presumed  that  the  defendant  resided  in 
the  county,  altliough  the  record  does  not  affirmatively  show  it. 

2.  ]'ariance  between  affidarit  and  complaint,  as  to  amount  of  debt. 
A  variance  between  the  affidavit  and  attachment  and  tlie  complaint,  as 
to  the  amount  of  the  plaintiff's  debt,  can  probably  be  taken  advantiige 
of  only  by  plea  in  abatement ;  and  it  is  not  available  on  error,  after 
judgment  by  default. 

3.  Intervention  of  third  persons  as  parties. — Third  persons,  acquiring 
an  interest  in  the  property  attached  pendente  lite,  are  neither  necessary 
nor  proper  parties  to  the  suit ;  and  they  can  not  claim  the  right  to  in- 
tervene for  the  protection  of  their  interests,  by  moving  a  dissolution  of 
the  attachment,  or  a  discharge  of  the  levy. 

4.  Same  ;  errors  not  prejudicial  to  appellant ;  when  bill  of  exceptions 
is  necessary. — The  defendant  in  attachment  can  not  complain  of  the 
refusal  to  allow  third  persons  to  intervene  as  parties,  since  he  can  not 
be  prejudiced  by  such  refusal;  nor  is  the  refusal  revisable  on  error  or 
appeal,  iniless  duly  excepted  to. 

f 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  lion.  James  Aiken. 

This  action  was  commenced  by  attachment,  sued  out  by 
W.  P.  Parker,  on  the  16th  February,  J885,  on  the  ground 
that  the  defendant,  A.  A.  McAbee,  secreted  himself  so  that 
the  ordinary  process  of  law  could  not  be  served  on  him.  The 
sheriff  returned  the  attachment,  February  17th,  ''Executed 
this  day,  for  want  of  personal  property,  by  levying  this  writ 
upon  the  following  lands,"  describing  them,  "as  the  property 
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of  said  defendant,  and  gave  him  notice  thereof  in  writing  left 
at  his  residence."  In  the  affidavit  for  the  attachment,  the 
plaintiff  claimed  as  his  debt  "  the  sum  of  $85,  and  also  the 
sum  of  $125,  due  on  the  1st  December,  1885 ;"  and  a  special 
affidavit  was  also  made,  which  stated  that  the  suit  was  "  insti- 
tuted on  two  certain  promissory  notes  under  seal,  both  dated 
February  9th,  1884;  and  that  said  A.  A.  McAbee,  in  both  of 
said  notes,  waived  his  right  of  exemptions  as  to  personal  prop- 
erty under  the  constitution  and  laws  of  Alabama."  At  the 
April  term,  1886,  a  complaint  was  filed,  in  which  the  plaintiff 
claimed  $310,  as  due  by  three  promissory  notes,  which  were 
particularly  described,  and  alleged  a  waiver  in  each  of  the 
right  of  exemption  as  to  personal  propertv.  At  the  same 
term,  on  the  15th  April,  a  judgment  by  default  was  rendered 
for  $345,  besides  costs ;  the  execution  was  ordered  to  issue 
indorsed  with  a  waiver  of  all  exemptions,  and  a  venditioni 
expona)<  was  ordered  for  the  sale  of  the  lands  levied.  The 
judgment-entry  recites,  also,  that  C.  F.  Hamill  appeared,  and 
suggested  to  the  court  that  he  and  Wm.  Copeland,  "since  the 
suing  out  of  said  attachment,  have  become  interested  in  the 
160  acres  of  land  first  described  in  the  levy,  which  was,  at  the 
time  of  the  suing  out  and  levy  of  said  attachment,  the  home- 
stead of  said  defendant  in  attachment,  who  actually  resided  on 
said  land  ;  and  that  said  defendant  has,  since  said  levy,  filed 
his  schedule  and  claim  of  exemption  to  said  land  as  his  home- 
stead ;"  and  he  thereupon  asked  that  they  be  allowed  to  inter- 
vene as  parties,  "for  the  purpose  of  propounding  their  respect- 
ive interests  in  and  to  said  land,  and  contesting  plaintiif's 
right  to  an  order  of  sale  thereof."  On  objection  by  the 
plaintiff,  the  court  overruled  and  refused  this  application. 

The  appeal  is  sued  out  by  McAbee,  who  assigns  the  following 
as  errors  in  the  judgment :  1st,  that  notice  of  the  levy  was 
not  given  as  required  by  law  ;  2d,  that  the  complaint  is  a 
departure  from  the  affidavit  and  attachment ;  3d,  that  the 
court  ought  to  have  allowed  Hamill  and  Copeland  to  intervene 
as  parties. 

Hamii-l  &  LusK,  for  appellant,  cited  Brinsfield  v.  Austin, 
39  Ala.  227  ;  Bow  v.  Whitman  <&  Oivdey,  36  Ala.  604 ;  Mar- 
shall <&  Mo  Leod  v.  White,  Q  Porter,  551;  Clark  v.  Spencer, 
75  Ala.  49. 

Waits  &  Son,  contra,  cited  Letondal  v.  Hiiguenin,  26  Ala. 
552  ;  Lucas  v.  Brooks  cfc  Goodwin,  6  Ala.  831 ;  Clark  v. 
Oary,  11  Ala.  98;  Jordan  v.  Flazzard,  10  Ala.  221;  Gill  v. 
Downs,  26  Ala.  670;  Cockrell  v.  McGraw,  33  Ala.  526; 
Hadley  v.  Bryan,''h%  Ala.  139 ;  Ritch  v.  Thornton,  69  Ala. 
473  ;    Walker  v.  Jones,  23  Ala.  448. 
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SOMERYILLE,  J. — The  suit  is  one  coniineiiced  by  attacli- 
nient,  which  was  levied  on  certain  described  lands  of  the  de- 
fendant, and  the  judgment  taken  in  the  cause   was  by  default. 

1.  The  first  objection  urged  is,  that  the  record  fails  to  show 
that  the  defendant  resided  in  the  county  of  Blount,  and  that 
the  judgment  can  not  be  supported  in  the  absence  of  this 
athrraative  showing  b}'  the  sheriff's  return.  Section  3260  of 
the  Code  of  1876  provides,  that  notice  of  the  levy  of  the  at- 
tachment shall  be  given  by  the  officer  making  the  levy,  l)y 
leaving  a  written  notice  at  the  residence  of  the  defendant,  if  he 
is  resident  of  the  county.  The  return  of  the  sheriff  shows  that 
he  gave  the  requisite  notice,  in  writing,  left  at  the  residence  of 
the  defendant.  The  presumption  is  always  in  favor  of  the  cor- 
rectness of  an  officer's  return,  unless  inconsistent  with  the  man- 
ifest probabilities  of  the  case. — Best  on  Ev.  (Morgan's  ed.), 
§  359.  This  is  generally  a  rule  of  convenience,  and  often  one 
of  necessity,  and  is  based  on  the  reasonable  presumption,  that 
a  sworn  officer  of  the  law  has  rightly  discharged  his  duty. 
Drake  on  Attach.  (6th  ed.),  §  210  f  CVrr/-^;  v.  Gray,  11  Ala.  98  ; 
King  V.  Bucks,  11  Ala.  217.  Upon  the  same  principle  that 
the  court  will  assume  that  property  levied  on  belongs  to  the 
defendant,  though  not  so  expressly  affirmed  in  the  officer's  re- 
turn, it  will  likewise  assume  that  the  defendant  was  a  resident 
of  the  county,  in  order  that  the  levy  may  be  sustained,  and  the 
judgment  supported. — 1  Brick.  Dig.  p.  161,  §  94.  This  is  not 
in  conflict  with  the  principle  settled  in  Brinsjield  v.  Austin, 
39  Ala.  227,  where  it  is  held  that,  to  sustain  a  judgment  by 
default  against  a  non-resident,  commenced  by  attachment,  the 
record  must  affirmatively  show  publication  was  made  as  re- 
quired by  statute  in  such  cases.  Ko  return  of  a  sheriff,  or 
other  sworn  officer,  was  involved  as  to  its  verity  in  the  latter 
case.  The  assignment  of  error  based  on  this  supposed  defect 
is  not  well  taken. 

2.  The  variance  between  the  amount  of  the  debt  claimed 
in  the  affidavit,  and  that  stated  in  the  complaint,  can  not  be 
raised  on  appeal  for  the  first  time  in  this  court.  It  could  prob- 
ably be  raised  only  by  plea  in  abatement  in  the  primary  court, — 
a  mode  shown    not   to  have   been    resorted  to  in    this   case. 

Wright  v.  Snedicor,  46  Ala.  92,  and  cases  cited  ;  Odom  v. 
Shackleford,  44  Ala.  3S1  ;  Roberts  v.  Burke,  6  Ala.  348 ; 
Drake  on  Attach.  (5th  ed.),  §  36. 

3.  It  would  seem,  even  were  the  point  properly  raised,  that 
there  was  no  error  in  refusing  to  allow  Hamill  and  Copeland, 
who  were  strangers  to  this  proceeding,  to  intervene  for  the 
purpose  of  protecting  any  interest  which  they  may  have  ac- 
qnired  pe7idente  lite  in  the  land  levied  on  b}"  attachment.  Their 
rights,  if  any,  were  acquired  after  the  levy  of  the  attachment, 
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and  they  were  neither  proper  nor  necessary  parties  to  tlie  suit. 
The  rule  seems  to  be  settled,  that  mere  strangers,  who  are 
neither  parties  to  the  suit,  nor  privies  to  the  process,  can  not 
intervene  in  attachment  proceedings,  to  move  a  dissolution  or 
vacation  of  the  levy,  or  to  interpose  other  like  defense. — May 
V.  Cornhray^  47  Ala.  185  ;  Rea  v.  Longstreet,  54  Ala.  291. 

4.  But,  however  this  may  be,  the  defendant  in  attachment 
was  not  prejudiced  by  the  action  of  the  court  in  refusing  to 
allow  tliese  strangers  to  intervene,  and  can  base  no  assignment 
of  error  on  it.  The  point,  moreover,  could  be  presented  only 
by  bill  of  exceptions,  and  there  is  none  in  the  record. 

Judo-raent  affirmed. 


The  State  v.  Houston. 

Action  on  Official  Bond  of  Tax- Collector. 

1.  Tax-collector^ s  liabilittj  on  bond,  under  statutory  provisions. — The 
statutory  provisions  prescribing  the  duties  of  tax-collectors,  requiring 
them  to  pay  into  the  treasury  the  moneys  collected  as  taxes  in  funds  of 
the  same  character  as  received,  and  prohibiting  their  use  or  conversion 
of  the  moneys  collected  (Code,  ^§414,  503,  4265,  4275),  are  not  recon- 
cilable with  the  theory  that  the  collector  is  a  debtor,  and  liable  abso- 
luteh^  for  the  public  moneys  collected,  and  show  that  he  occupies  a 
relation  analogous  to  that  of  bailee ;  yet  not  of  an  ordinary  bailee  for 
hire,  but,  on  considerations  of  public  policy,  charged  with  the  highest 
degree  of  care  and  diligence — such  as  a  very  cautious  and  prudent  man 
exercises  in  respect  to  the  most  important  matters. 

2.  Same;  loss  hy  robbery. — Jf  the  collector,  having  exercised  the 
highest  degree  of  care,  diligence  and  vigilance  to  prevent  loss,  is  robbed 
of  the  public  moneys  by  irresistble  force,  which  he  could  not  have  fore- 
seen or  guarded  against,  this  constitutes  a  good  defense  to  an  action  on 
his  official  bond  ;  but,  if  the  money  of  which  he  was  robbed  was  not  the 
same  money  which  he  had  collected,  or  if  he  had  committed  an  official 
default  by  his  failure  to  pay  the  money  into  the  treasury  as  by  law  re- 
quired, such  robbery  wovdd  be  no  defense. 

3.  Same  ;  monthly  pai/ments  into  treasury,  and  excuse  for  not  making 
In  requiring  the  tax-collector  to  make  monthly  payments  into  the  treas- 
ury, it  is  not  contemplated  that  he  shall  carry  it  to  the  capital  in  person  ; 
hence,  his  personal  illness,  disabling  him  to  travel,  does  not  excuse  his 
default,  unless  he  was  thereby  prevented  from  providing  for  the  safe 
transmission  of  the  money. 

4.  Same  ;  making  payments  to  county  superintendent. — It  is  the  duty 
of  the  tax-collector,  having  to  pay  a  warrant  to  the  county  superin- 
tendent, either  to  carry  or  to  send  the  money  to  the  county-site,  where 
the  superintendent  kept  his  office  ;  but,  if  he  carried  more  than  the  sum 
necessary  to  pay  the  warrant,  he  would  be  guilty  of  negligence. 

5.  Declarations  of  party  as  evidence  for  him. — The  declarations  of  the 
tax-collector,  detailing  the  circumstances  of  his  robbery,  not  constitu- 
ting a  part  of  the  res  gestir,  are  not  competent  evidence  for  him  and  his 
sureties,  when  sued  on  his  official  bond. 
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6.  To  what  v)itness  may  testify. — A  witness  may  testify  to  a  person's 
appearance,  as  "He  looked  excited;"  but  not  to  the  impression  made 
on  his  own  mind,  as  "He  impressed  me  with  the  belief  that  his  robbery 
was  real." 

7.  General  objection  to  evidence,  part  of  whichis  admi»nhle. — A  general 
objection  to  evidence,  a  part  of  which  is  admissible,  may  be  overruled 
entirely. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  in  the  name  of  tlie  State  of  Ala- 
bama, against  Samuel  D.  Houston  and  the  sureties  on  his 
official  bond  as  tax-collector  of  Lawrence  county ;  and  was 
commenced  on  the  9th  November,  1883.  The  bond  was  in 
the  penal  sum  of  $20,000,  •  dated  and  approved  August  19th, 
1882,  and  conditioned  as  follows:  "The  condition  of  the 
above  obligation  is  such,  that  whereas  the  above-bound  S.  D. 
Houston  has  been  required  to  give  new  bond  as  tax-collector  of 
said  county,  and  has  executed  this  as  such  new  bond  ;  now,  if 
the  said  Samuel  D.  Houston  shall  faithfully  discharge  the  du- 
ties of  such,  office  during  the  time  he  continues  therein,  or  dis- 
charges any  of  the  duties  thereof,  then  the  above  obligation  to 
be  void."  The  complaint  set  out  the  bond,  and  alleged  as  a 
breach  that,  after  its  execution  and  approval,  said  Houston 
collected,  of  the  taxes  for  the  year  1882,  the  sum  of  $3,305.05, 
which  he  failed  and  neglected  to  pay  over  or  account  for;  and 
claimed  this  sum,  with  interest  from  the  1st  May,  1883.  The 
defendants  pleaded  performance  of  the  condition  of  the  bond, 
nil  debet,  and  a  special  plea  averring  that  the  collector  was 
robbed  of  the  money  by  violence  and  irresistible  force.  A 
demurrer  was  interposed  to  the  special  plea,  l)ut  was  overruled  ; 
and  the  cause  was  tried  on  issue  joined  on  all  of  the  pleas. 

As  to  the  circumstances  attending  the  robbery,  said  Houston, 
testifying  as  a  witness  for  the  defendants  on  the  trial,  stated 
that,  on  the  afternoon  of  February  13th,  1883,  between  two  and 
three  o'clock,  he  started  from  Courtland,  on  horseback,  to  go 
to  Moulton,  the  county-site,  for  the  purpose  of  paying  to  the 
county  superintendent  the  balance  due  on  a  warrant  drawn  in 
his  favor  by  the  State  Auditor;  that  he  went  alone,  and  un- 
armed, carrying  about  $4,500  inclosed  in  several  envelopes, 
some  of  them  in  the  inside  breast-pockets  of  his  coat,  and  two 
(containing  $1,000)  in  his  boot-legs;  "  that  while  he  was  riding 
along  the  public  road  on  the  mountain,  about  six  miles  from 
Courtland,  as  he  ascended  a  slight  elevation  in  the  road,  he 
saw  a  man  about  fifty  yards  in  advance  of  him,  walking  near 
the  side  of  the  road  in  the  same  direction  he  was  going  ;  that 
when  he  had  approached  within  a  few  steps,  the  man  suddenly 
wheeled  around,  attempted  to  seize  the  bridle  of  his  horse  with 
his  left  hand,  and  presented  a  pistol  with  his  right ;  that  wit- 
37 
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ness  then  discovered  the  man's  face  was  covered  with  a  black 
mask,  and  his  person  with  a  gum  or  rubber  overcoat ;  that  his 
horse  reared  up,  almost  throwing  him,  and  his  assailant  com- 
manded him  to  dismount ;  that  his  assailant,  as  witness  dis- 
mounted, put  iiis  pistol  in  his  left  outside  pocket,  and  proceeded 
to  search  witness  for  arms,  and,  finding  that  he  had  none,  first 
took  out  of  witness'  side  pocket  the  packet  of  mortgages," 
which  he  was  carrying  to  Moulton  for  one  Pippen  for  record, 
''  and  threw  it  on  the  ground,  after  biting  otf  the  end  of  the 
envelope,  and  then  took  out  the  packages  containing  $3,315, 
which  he  broke  open,  and,  mounting  witness'  horse,  rode 
away  ;"  and  that  he.  witness,  then  walked  to  the  house  of  one 
Walker,  about  a  mil«  or  inore  distant,  and  got  Walker  to  carry 
him  to  Hillsboro.  lie  stated,  also,  that  the  warrant  in  favor  of 
the  county  superintendent  was  drawn  in  October,  1882,  and 
was  for  S4,700,  but  only  about  $2,700  was  unpaid  ;  that  the 
money  which  he  carried,  or  most  of  it,  was  collected  in  Janu- 
ary, 1883  ;  and  that  he  had  made  no  monthly  report  of  the 
taxes  collected  in  January,  because  he  had  been  sick  for  several 
weeks,  and  unable  to  attend  to  his  business. 

Said  Walker,  being  examined  as  a  witness  for  the  defendants, 
was  allowed  to  testify,  against  the  objection  of  the  plaintiff, 
that  Houston,  on  arriving  at  his  house,  "  told  him  he  had  been 
robbed  about  a  mile  and  a  half  from  there,  and  wanted  to  go 
to  Hillsboro,  so  that  he  could  telegraph  up  "and  down  the  rail- 
road, and  try  to  have  the  robber  caught;"  and  to  the  admission 
of  this  evidence  the  plaintiff  excepted.  The  witness  was 
allowed  to  state,  also,  against  the  objection  of  the  plaintiff, 
"that  Houston  looked  very  much  excited  and  disordered  when 
he  arrived  at  his  house,  and  impressed  him  with  the  belief  that 
his  robbery  was  real ;  to  all  of  whicli  the  plaintiff  excepted." 
A.  W.  Bailey,  who  kept  a  hotel  at  Hillsboro,  "  was  allowed  to 
testify,  against  the  objection  of  the  plaintiff,  that  Houston, 
when  he  arrived  at  his  hotel  on  the  night  of  February  13th, 
told  him  he  had  been  robbed,  and  pulled  a  package  out  of  his 
boot-leg,  saying  there  was  $1,000  he  had  saved ;  and  to  the  ad- 
mission of  this  evidence  the  plaintiff  duly  excepted.  Said 
witness  further  stated,  against  the  objection  of  the  plaintiff, 
that  said  Houston  looked  very  much  prostrated,  and  impressed 
him  with  the  belief  that  his  robbery  was  real ;  to  all  of  which 
plaintiff  excepted,"  There  were  other  exceptions  to  evidence, 
but  they  require  no  notice. 

The  plaintiff  requested  the  court  to  instruct  the  jury  as  fol- 
lows:  (1.)  ''The  measure  of  the  liability  of  a  tax-collector  is 
his  bond  ;  and  if  he  collects  money  as  taxes,  and  fails  to  pay  it 
over  as  required  by  law,  he  and  the  sureties  on  his  bond  are 
liable  for  it,  notwithstanding  he  has  been  robbed  of  it." 
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(2.)  "  If  the  jury  believe,  from  the  evidence,  that  said 
ITouston,  as  tax-collector  of  Lawrence  county,  collected  $3,305 
on  the  taxes  of  the  year  1882,  which  he  failed  to  pay  over  to 
the  State  as  by  law  required,  then  he  and  the  sureties  on  his 
bond  would  be  liable  for  it,  with  interest  from  the  time  he 
ought  to  have  paid  it  over,  notwithstandino;  he  may  have  been 
robbed  of  it."  (3.)  "If  the  jury  believe  the  evidence  in  this 
case,  they  must  find  for  the  plaintiff,  for  the  amount  of  money 
which  ITouston,  as  tax-collector,  collected  for  the  year  1882, 
and  failed  to  pay  over  to  the  State,  with  interest  from  May 
1st,  1883."  The  court  refused  each  of  these  charges,  and  the 
plaintiff  excepted. 

The  court  gave,  at  the  instance  of  the  defendants,  the  follow- 
ing with  other  charges:  (1.)  "If  the  jury  believe,  from  the 
evidence,  that  said  Houston  left  the  town  of  Courtland,  for  the 
purpose  of  going  to  Moulton,  the  county-site,  to  pay  over  to 
the  county  superintendent  the  money  sued  for  ;  and  that  while 
travelling  the  public  highway,  between  Courtland  and  Moulton, 
he  was  suddenly  beset  by  some  unknown  man,  and  violently 
robbed  of  the  money  :  and  that  said  robbery  was  not  occasioned 
by  any  fault,  procurement,  or  negligence  of  the  said  Houston, 
— then  they  must  find  for  the  defendants."  (2.)  "If  the  jury 
believe,  from  the  evidence,  that  Houston's  failure  to  pay  over 
the  money  in  suit  by  the  last  Saturday  in  January  was  due  to 
severe  sickness,  rendering  him  unable  to  travel  and  attend  to 
business,  he  was  guilty  of  no  default  in  thus  failing  to  make 
said  settlement  on  that  day."  To  each  of  these  charges  as 
given  the  plaintiff  excepted. 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  the 
charges  given,  and  the  refusal  of  the  charges  asked,  are  now 
assigned  as  error. 

Tnos.  N.  McClellan,  Attorney-General,  and  W.  P.  Chit- 
wood,  for  the  appellant. — (L)  A  tax-collector,  or  other  receiver 
of  public  moneys,  does  not  stand  in  tiie  position  of  an  ordinary 
bailee,  but  the  condition  of  his  bond  imposes  on  him  an  abso- 
lute obligation  to  make  payment  as  and  when  required  by  law; 
and  on  considerations  of  public  policy,  neither  larceny,  embez- 
zlement, nor  robbery  under  any  circumstances,  can  excuse  his 
default.  This  is  the  rule  laid  down  by  the  most  approved  text- 
writers  and  adjudged  cases,  though  some  respectable  authorities 
to  the  contrary  may  be  found. —  United  States  v.  Prescott^ 
3  Howard,  560;  Boyden  v.  United  States,  13  Wallace,  17; 
United  States  v.  Morgan,  11  Howard,  580;  United  States 
V.  Dashiel,  4  Wallace,  182 ;  United  States  v.  Keehler,  9  Wal- 
lace, 83  ;  Bevans  v.  United  States,  13  Wallace,  56  ;  The  State 
V.  Poioell,  29  Amer.  Rep.  512 ;  State  v.  Moore,  41  Amer.  Rep. 
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322;  Murfree  on  Official  Bunas,  §  464.  See.  also,  McBride 
V.  The  State,  76  Ala.  51 ;  Stfde  v.  Lott,  69  Ala.  147;  Timher- 
laks  V.  Brewer,  59  Ala.  10 >.  (2.)  If  the  collector  occupied 
tike  position  of  a  bailee  at  all,  it  was  that  of  a  bailee  of  whom 
the  highest  degree  of  care  and  diligence  is  exacted,  as  of  a 
common  carrier,  who  is  not  excused  for  the  loss  of  goods  by 
robbery. — 2  Kent's  Com.  778 ;  Boon  <&.  Co.  v.  St.  Belfast, 
40  Ala.  184 ;  41  Ala.  50.  The  statute  requiring  the  tax- 
collector  to  pay  into  the  treasury  the  identical  funds  received, 
was  not  intended  to  lessen  the  degree  of  his  liability,  nor  to 
change  his  relation  towards  the  State ;  but  was  enacted  to 
guard  against  a  temporary  evil,  and  to  prevent  speculation  in 
depreciated  currency.  (3.)  If  robbery  can  be  admitted  as  a 
defense  or  excuse  under  any  circumstances,  it  certainly  can  not 
be  when  it  is  shown,  as  here,  that  the  collector  was  already  in 
default,  by  his  failure  to  make  monthly  reports,  and  pay  over 
the  money  as  required  by  law. — Falls  v.  Weisinyer,  11  Ala. 
804;  Glover  v.  Taylor,  41  Ala.  124;  Newsom,  v.  Thornton, 
66  Ala.  311;  Bevans  v.  United  States,  13  Wallace,  56. 
(4.)  The  declarations  of  Houston  to  Walker  and  Bailey,  as  to 
the  alleged  robbery,  not  being  a  part  of  the  res  gestw,  were  not 
admissible  evidence  for  the  defendants. — Ross  v.  The  State, 
62  Ala.  224 ;  Birdsong  v.  The  State,  47  Ala.  68  ;•  Burns 
V.  The  State,  49  Ala.  370.  (5.)  Nor  was  it  permissible  for  the 
witnesses  to  state  that  he  seemed  very  much  excited  and  pros- 
trated, and  impressed  them  with  a  belief  that  the  robbery  had 
actually  occurred. — Johnson  v.  The  State,  17  Ala.  618;  Gas- 
senheimer  v.  The  State,  52  Ala.  313. 

R.  O.  PicKEiT,  and  Emmet  O'Neal,  co7itra. — (1.)  The  con- 
dition of  a  tax-collector's  bond  does  not  impose  on  him  the  ob- 
ligation to  pay  absolutely,  and  at  all  events,  the  public  moneys 
which  come  to  his  hands ;  nor  is  he  the  debtor  of  the  State, 
bound  to  pay  at  all  hazards,  and  having  the  right  to  pay  in  any 
kind  of  funds.  A  creditor  could  not  reach  and  subject  the 
funds  standing  in  his  name  as  tax-collector,  nor  would  they 
pass  as  assets  to  his  personal  representative.  His  liability  is 
that  of  a  bailee  for  hire,  and  he  is  not  responsible  for  a  loss  by 
robbery,  or  other  overruling  necessity. —  Ignited  States  v. 
Thomas,  \h  Wallace,  352;  Cumberland  v.  Pennell,  69  Maine, 
357,  or  31  Amer.  Rep.  284;  Bank  of  Huntsville  v.  Hill, 
1  Stew.  201  ;  Yorh  Co^mty  v.  Watson,  40  Amer.  Rep.  675 ; 
Glenn  v.  United  States,  4  Court  of  Claims  Rep.  501 ;  Whittle- 
sey V.  United  States,  5  lb.  452;  Malone  v.  UniUd  States, 
5  lb.  486 ;  Christian  v.  United  States,  7  lb.  431 ;  Reynolds 
V.  United  States,  15  lb.  314;  Browning  v.  Ilansfwd,  5  Hill, 
Vol.  lxxviii. 
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N.  y.  5!)1.     (2.)  There  is  no  error  in  the  rulings  on  evidence. 
Clark's  Manual  Crim.  Law,  §§  763-4 ;  12  Ga.  293 ;  1  Leach,  139. 

CLOPTON,  J.— In  United  States  v.  Prescott,  3  How.  578, 
the  action  was  brought  against  the  principal  obligor  and  his 
sureti(;s,  on  a  bond  given  for  the  faithful  performance  of  his 
duties  as  receiver  of  ])ublic  moneys.  In  the  condition  of  the 
bond  there  was  an  express  stipulation,  that  the  receiver  should 
well,  truly  and  faithfully  keep  safely,  without  loaning  or  using, 
ali  uioncys  collected  or  received  by  him,  until  ordered  to  pay 
them  out  by  the  proper  department  or  officer,  and,  when  so 
orciered,  payment  should  be  promptly  made.  The  defense 
plc:ided  was,  that  the  money  had  been  stolen  from  the  posses- 
sion of  the  receiver,  without  fault  or  negligence  on  his  part, 
and  that  he  used  ordinary  care  and  diligence  in  keeping  the 
money,  and  preventing  it  from  being  stolen.  The  court  held, 
that  it  was  not  a  case  of  bailment,  and,  consequently,  the  law  of 
bailment  did  not  apply ;  that  the  liability  of  the  receiver 
arose  out  of  his  official  bond,  and  principles  founded  on 
public  policy ;  and  that  the  defense  is  not  within  the  condi- 
tion of  the  bond.  It  is  said  :  "  The  obligation  to  keep  safely 
the  public  money  is  absolute,  without  any  condition,  express 
or  implied  ;  and  nothing-  but  the  payment  of  it,  when  required, 
can  discharge  the  bond."  The  same  ruling  was  substantially 
repeated  in  the  following  cases  :  United  States  v.  Dashiel,  4 
Wall.  182;  United  States  v.  Morgan.  11  How.  154;  United 
States  V.  Keehler,  9  Wall.  83 ;  Boy  den  v.  United  States,  13 
Wall.  17 ;  and  it  has  been  followed,  with  perhaps  some  imma- 
terial modifications,  by  several  of  the  State  courts :  Halbert  v. 
Martin  County^  22  Ind.  125  ;  Muzzy  v.  Shattuck,  1  Denio,  233  ; 
State  V.  Harper,  6  Ohio  St.  609  ;  County  of  Redwood  v.  Tower, 
28  Minn.  45  ;  StaU  v.  Moore,  74  Mo.  413  ;  41  Amer.  Rep.  322. 

In  United  States  v.  Thomas,  15  Wall.  337,  the  suit  was  on 
the  official  bond  of  the  surveyor  of  customs  for  the  port  of 
Nashville.  The  defense  was,  that  the  moneys  in  question  were 
seized  by  the  Confederate  authorities  by  the  use  of  force,  which 
the  surveyor  was  unable  to  resist,  and  against  his  will.  It  was 
held,  that  a  public  officer,  having  the  custody  of  property  in 
his  official  capacity,  is  a  bailee,  and  the  rules  which  grow  out 
of  that  relation  are  applicable  in  the  absence  of  legislation  ;  but 
by  the  acts  of  Congress  a  more  stringent  accountability  is  ex- 
acted, the  measure  of  which  is  found  in  the  condition  of  the 
bond,  that  requires  the  payment  of  moneys  in  their  custody,  as 
and  when  directed,  and  the  performance  of  which  can  only  be 
excused  by  an  overruling  necessity.  Such  officers  are  said  to 
be,  under  the  statutes,  "  special  bailees,  subject  to  special  obli- 
gations."    The  rule,  that  nothing  but  performance   can   dis- 


582  SUPREME  COURT  [Dec.  Term, 

[Tlie  State  v.  Houston.] 

charge  the  obligation  of  the  bond;  was  repudiated.  In  Cutii- 
herlandv.  Pennell,  69  Me.  357  (31  Amer.  Rep.  284),  the  de- 
fense to  a  suit  on  the  official  bond  of  a  county  treasurer  was, 
that  he  was  suddenly  besot  and  overpowered  by  robbers,  who 
took  and  carried  away  the  money,  for  the  recovery  of  which 
the  action  was  brought.  After  reviewing  the  various  cases, 
yirgin,  J.,  says  :  "Our  conclusion  therefore  is,  that  the  treasu- 
rer's degree  of  responsibility  was  simply  that  which  the  com- 
mon law  imposed  upon  him  ;  that  the  statute  of  this  State  did 
not  extend  nor  enlarge  it ;  that  his  official  bond  does  not  in- 
crease his  responsibility,  but  simply  affords  security  for  the 
performance  of  his  legal  obligations  ;  that  if,  without  fault  or 
negligence  on  his  part,  the  county  treasurer  is  violently  robbed 
of  money  belonging  to  the  county,  it  is  a  valid  defense,  pro 
tanto,  to  an  action  upon  his  official  bond."  The  condition  of 
the  bond  was,  "  shall  well  and  faithfully  attend  to  the  duties  of 
said  office,  and  perform  all  things  required  by  said  office  to  be 
performed,"  during  his  term  of  office.  A  similar  ruling  was 
made  in  York  County  v.   Watson^  40  Amer.  Rep.  675. 

An  analysis  of  the  various  cases  will  show,  that  in  some  of 
them  the  decision  turns  on  the  principle,  that  a  public  officer, 
on  the  receipt  of  public  money,  under  the  statutes,  becomes  a 
debtor,  and  that  he  and  his  sureties,  by  the  bond,  are  abso- 
lutely liable  for  the  money,  as  for  a  debt. — Hancock  v.  Haz- 
zard,  12  Gush.  112;  Muzzy  v.  ShaUuck,  supra.  In  some 
others,  the  decisions  rest  on  the  construction  of  the  bond,  as  a 
special  contract,  enlarging  the  liability  of  the  officer  by  stipula- 
tions to  pay  without  exception  or  qualification  ;  and  on  the  rule, 
that  in  such  case,  if  performance  is  possible  at  the  time  of  the 
making  of  the  contract,  the  condition  must  be  performed,  un- 
less rendered  impossible  by  the  act  of  God,  or  by  the  law,  or 
by  the  obligee. 

The  present  suit  is  brought  by  the  State,  on  the  official 
bond  of  a  tax-collector,  to  recover  money  collected  by  liim, 
which  he  has  failed  to  pay  over.  The  defense  pleaded  is,  that 
the  tax-collector  was  robbed  of  the  money  sued  for,  without 
fault  or  neglect  on  his  part.  The  question  of  the  validity  of 
such  defense,  in  the  case  of  a  public  officer,  comes  before  the 
court  for  the  first  time.  Its  decision  involves  the  considera- 
tion and  ascertainment  of  the  relation  which  a  tax-collector 
sustains  to  the  State  in  respect  to  taxes  collected  by  him,  and 
of  the  measure  of  his  liability,  as  established  by  the  statutes, 
and  as  found  in  the  condition  of  his  bond  ;  the  inquiry  keeping 
in  view  considerations  of  public  policy.  The  statute  makes  it 
the  duty  of  the  tax-collector  to  pay  to  the  proper  receiving 
officers  the  identical  money  collected  in  payment  of  taxes.  The 
failure  to  pay  over,  under  oath,  all  iiipneys  (joUected,  in  the 
Vol.  Lxxvni. 
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same  churacter  of  funds  which  he  receives,  is  declared  to  be  a 
inisdeineanor ;  and  the  conversion  of  any  of  the  revenues  of 
the  State,  knowingly,  to  his  own  use,  or  to  the  use  of  any 
other  person,  is  made  a  felony. — Code  of  1876,  §§  414,  503, 
4265,  4275.  These  statutory  provisions  are  irreconcilable  witii 
the  theorj'',  that  the  tax-collector  becomes,  on  the  receipt  of  the 
public  revenues,  a  debtor,  and  liable  as  such.  The  money  re- 
ceived for  State  taxes  is  the  money  of  the  State,  and  any  per- 
son receiving  it  from  the  officer,  for  any  purpose  not  author- 
ized by  law,  with  notice  of  its  character,  is  liable  therefor. 
Under  the  provisions  of  the  statutes,  the  relation  of  tax-collec- 
toi's,  in  respect  to  the  public  money,  is  analogous  to  that  of 
bailees.  As  said  in  United  States  v.  Thomas,  supra,  "  to  call 
them  anything  else,  when  they,  are  expressly  forbidden  to 
touch  or  use  the  public  money  except  as  directed,  would  be  an 
abuse  of  terms."  At  common  law,  the  general  rule  is,  that  a 
bailee  is  exonerated  from  liability,  if  the  subject  of  bailment  is 
lost  by  inevitable  casualty,  or  by  an  irresistible  force,  when  he 
has  exercised  ordinary  care  to  prevent  loss  or  accident. 

The  tax-collector  is  required,  before  entering  upon  the  dii- 
ties  of  his  office,  to  execute  a  bond  with  sureties,  for  double  the 
probable  amount  of  taxes  at  an}^  one  time  in  his  hands,  with 
condition  to  perform  all  the  duties  of  his  office,  which  are  or 
may  be  required  by  law. — Code,  §  403.  In  Walker  v.  Brit.  (& 
Guar.  Asso.,  18  Ad..&  El.  N.  S.  277,  tlie  action  was  on  the 
bond  of  a  treasurer  of  a  Benefit  Building  Society,  conditioned 
that  he  will  faithfully  discharge  the  duties  of  treasurer,  duly 
obey  the  direction  of  the  trustees  in  relation  to  such  duties, 
and  punctually  account  for  all  money,  bills,  notes,  securities, 
goods  and  chattels,  which  he  shall  receive  as  such  treasurer  ; 
being  also  bound,  by  the  rules  of  the  society,  to  pay  over  in  a 
given  time  the  same  moneys  which  he  received.  It  was  held, 
that  he  did  not  violate  his  obligation,  if,  after  receiving  moneys, 
and  before  he  has  an  opportunity  of  paying  them  over,  he  is 
robbed  by  irresistible  violence,  without  fault  of  his  own.  It 
was  contended,  that  as  soon  as  the  treasurer  received  any  money, 
he  eo  instanti  became  a  debtor  to  the  society.  Lord  Campbell 
said :  "  We  think  this  must  be  confined  to  such  moneys  re- 
ceived by  him  as  he  migiit  use  as  his  own,  he  being  at  liberty 
to  pay  the  debt  Math  other  moneys.  He  can  not,  in  respect  to 
one  receipt  by  him  as  treasurer,  be  considered  at  the  same  time 
as  bailee  of  specific,  ear-marked  moneys,  and  a  debtor  to  the 
same  amount,  with  the  power  of  discharging  his  engagement 
by  payment  of  an  equivalent  sum  from  any  source,  or  in  any 
denomination  of  coin,  or  in  any  paper  securities  which  pass  as 
cash."  In  Plan.  (&  Mer.  Bank  v.  Bill,  1  Stew.  201,  it  was 
held,  in  a  suit  on  the  bond  of  a  cashier  of  a  bank,  with  condi- 
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tion  that  he  shall  with  fidelity,  punctuality  and  attention,  to 
the  best  of  his  skill,  judgment,  and  ability,  conduct  himself  in 
his  office,  well  and  truly  discharging  all  its  duties,  and  safely 
and  securely  keeping  all  moneys  deposited  in  his  hands,  and 
funding  and  paying  over  the  same  when  properly  required, 
that  he  and  his  sureties  are  not  chargeable  for  loss  by  robbery. 
These  are  cases  of  officers  of  private  corporations  ;  but  they  are 
important,  as  establishing  that  bonds  with  such  conditions  and 
stipulations  do  not  impose  absolute  and  unqualified  lial)ility. 
We  are  unable  to  discover  any  substantial  reason,  why  the 
same  rule  of  construction  is  not  applicable  to  the  bonds  of  pub- 
lic officers,  having  substantially  the  same  or  more  general  con- 
ditions. 

The  condition  of  the  bond.sued  on  is  not  expressed  in  the 
words  of  the  statute,  but  the  legal  eftect  is  substantially  the 
same.  "  The  real  intent  of  the  officiail  bond,  expressed  in  the 
few  words  in  which  the  statute  requires  the  condition  to  be 
written,  is,  that  the  collector  will  with  fidelity,  skill,  and  dili- 
gence, perform  the  duties  of  the  office,  and  keep  inviolable  the 
trusts  reposed  in  him." — State  v.  Lott^  69  Ala.  147.  While 
the  bond  is  not  an  agreement  to  pay  over  the  moneys  at  all 
events,  its  obligations,  when  considered  in  connection  with  the 
correlative  statutory  provisions,  is  more  than  a  mere  security 
that  the  duties  of  the  office  will  be  performed  with  the  degree 
of  care  and  diligence  required  of  an  ordinary  bailee  for  hire. 
The  manifest  intention  of  the  statutes,  providing  for  the  col- 
lection of  the  taxes  and  safe-keeping  of  the  money,  imposing 
penalties  for  its  unauthorized  use,  and  for  a  failure  to  make 
returns  and  pay  over  as  and  when  required  by  law,  and  re- 
quiring bond  with  sureties  for  the  faithful  performance  of  their 
duties,  is  to  hold  tax-collectors  to  a  very  strict  accountability. 
While  the  bond  may  be  regarded  as  a  s-pecial  contract,  it  does 
not  undertake  to  define  or  prescribe  what  is  a  faithful  dis- 
charge of  duties.  It  is  a  special  contract,  guaranteeing  the 
faithful  performance  of  duty,  as  fixed  and  measured  by  the 
law.  The  perception  of  the  degree  of  responsibility  will  be 
contracted  and  inadequate,  if  restricted  within  the  limits  of  the 
law  of  ordinary  bailment,  to  the  exclusion  of  considerations  of 
the  peculiar  position  of  the  collector  as  a  public  officer.  Se- 
lected by  the  elective  or  appointing  power,  the  law  devolves  on 
the  tax-collector  duties  to  be  performed,  and  trusts  to  be  exe- 
cuted, which  materially  affect  the  public  weal  and  the  due  ad- 
ministration of  government.  The  degree  of  care  and  vigilance 
exacted  should  be  regarded  as  commensurate  with  the  impor- 
tance of  the  duties,  and  the  urgency  of  the  demand  and  exi- 
gency of  prompt  and  faithful  discharge. 

Vol.  Lxxvin. 
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From  the  course  and  character  of  the  legislation,  construed 
on  principles  of  public  policy,  the  only  reasonable  inference 
is,  that  it  was  the  intention  to  exact  of  officers  charged  with 
collecting,  keeping,  and  paying  over  the  public  revenue,  the 
highest  care,  vigilance  and  diligence  known  to  the  law,  such  as 
a  very  prudent  and  cautious  man  exercises  in  respect  to  the 
most  important  matters.  Our  conclusion  is,  that,  while  the 
official  bond  does  not  impose  absolute  and  unconditional  liabil- 
ity, the  statutory  provisions,  and  considerations  of  public 
policy,  enlarge  the  degree  of  responsibility  beyond  that  of  a 
mere  bailee  for  hire;  and  if,  having  observed  the  highest  care, 
vigilance,  and  diligence  to  prevent  loss,  the  collector  is  robbed 
of  money  belonging  to  the  State  by  irresistible  force,  it  consti- 
tutes a  valid  defense  to  an  action  on  his  bond  for  the  recovery 
of  such  money.  We  say  money  helongirig  to  the  State,  for,  if 
it  appears  that  the  specitic  funds  received  by  the  collector  have 
been  used  or  changed  for  any  unauthorized  purpose,  he  be- 
comes CO  instanti  a  debtor,  and  he  and  his  sureties  are  bound  to 
absolute  payment,  as  for  a  debt.  In  such  case,  subsequent 
robbery  of  money  substituted  for  the  amount  misused,  is  no 
defense.  The  robbery  must  be  of  money,  the  property  of  the 
State.  We  purposely  limit  the  decision  to  the  case  of  irresist- 
ible force. 

The  collector  can  not  be  said  to  be  without  fault  or  neglect, 
if  there  has  been  previously  an  omission,  without  exonerating 
cause,  to  discharge  any  duty,  the  performance  of  which,  as  and 
when  required,  would  have  prevented  the  money  from  being 
subject  to  loss  by  robbery.  If  there  was  such  failure  of  duty, 
the  condition  of  the  bond  was  then  broken,  and  such  default  of 
the  collector,  co-operating  with  the  robbery,  contributed  to  the 
loss  of  the  money. —  Bevans  v.  United  States,  13  Wall.  56; 
Halliburton  v.  United  States,  13  Jlj.  63.  The  warrant  in  favor 
of  the  county  superintendent  of  education,  to  pay  which  the 
collector  was  taking  the  money  when  he  was  robbed,  had  been 
drawn,  and  in  the  hands  of  the  superintendent,  since  the  pre- 
vious October.  It  was  the  duty  of  the  collector  to  pay  the 
warrant,  as  and  whenever  he  received  money  legally  applica- 
ble to  its  payment.  Moreover,  the  collector  is  required,  by 
the  last  Saturday  in  each  and  every  month,  to  pay  the  State 
treasurer  all  the  taxes  due  to  the  State ;  and  a  failure  to  do 
so,  without  good  and  sufficient  cause,  to  be  decided  by  the  gov- 
ernor, subjects  him  to  suspension  from  the  further  perform- 
ance of  the  duties  of  his  office. — Code,  §  418.  No  decision 
was  made  by  the  governor,  and,  in  consequence,  it  is  unneces- 
sary to  consider  the  effect  of  such  decision,  if  one  had  been 
made.  The  policy  of  requiring  monthly  payments  is,  that  the 
State  may  promptly  receive  funds  to  meet  current  demands, 
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and  its  financial  engagements,  and  to  prevent  the  accumula- 
tion, at  any  one  time,  of  a  large  sum  in  the  hands  of  the  tax- 
collectors,  which  might  tempt  to  conversion  or  embezzlement. 
The  evidence  tends  to  shovr,  that  an  amount  of  money,  exceed- 
ing the  sum  of  which  he  was  robbed,  was  in  the  safe  in  which 
it  was  kept,  prior  to  and  on  the  last  Saturday  in  January  pre- 
ceding, which  was  not  paid  on  the  warrant,  Hor  forwarded  to 
tiie  treasurer  of  the  State.  The  statutes  do  not  contemplate 
that  the  collector  shall  make  monthly  trips  to  the  capitol  for 
this  purpose.  The  taxes  may  be  sent  or  forwarded.  It  is  in- 
cumbent upon  the  collector,  that  he  may  be  acquitted  of  fault 
or  neglect,  to  show  that  he  had  no  opportunity,  after  the 
money  was  received,  to  pay  over  the  taxes,  either  on  the 
warrant,  previous  to  the  robbery,  or  to  the  treasurer  by  the 
time  required  by  law.  An  overruling  necessity  may  be  re- 
garded as  sufficient  to  exempt  him  from  fault  or  neglect,  other- 
wise arising  from  an  omission  to  perform  those  duties;  but 
sickness,  which  disables  to  travel,  and  to  attend  personally  to 
business,  is  not,  of  itself,  sufficient.  It  must  be  further  shown, 
that  by  reason  of  the  sickness,  oy  from  other  causes,  he  was 
unable  to  provide  a  safe  transmission  of  the  money  to  the 
proper  receiving  officers.  Less  than  this  does  not  answer  the 
requirements  of  his  strict  accountability. 

The  court  instructed  the  jury  to  tind  for  the  defendants,  if 
they  believed  that  the  collector  was  actually  robbed  ;  that  he 
was  in  the  discharge  of  his  duty,  and  exercised  both  care  and 
prudence  in  the  management  and  safe-keeping  of  the  money, 
as  a  prudent  and  a  reasonable  man  would  in  the  management 
of  his  own  funds,  and  made  such  resistance  to  the  robbery  as  a 
prudent  man  would.  The  charge  is  in  conflict  with  the  fore- 
going rules,  in  respect  to  the  stringency  of  accountability ; 
withdraws  from  the  consideration  of  the  jury  the  evidence 
tending  to  show  previous  omissions  of  duty,  and,  when  consid- 
ered in  reference  to  such  evidence,  ignores  essential  elements 
of  the  defense. 

We  are  of  opinion,  that  under  the  circumstances  it  was  the 
duty  of  the  collector,  either  to  carry  or  send  the  money  to  the 
county-site,  wliere  tlie  superintendent  kept  his  office,  provided 
the  necessity  to  do  so  was  not  caused  by  previous  failures  to 
discharge  his  duty.  But  it  would  be  negligence  in  keeping 
the  money,  if  he  carried  more  than  was  necessary  to  pay  the 
balance  due  on  the  warrant.  Whether  it  was  negligence  to 
fail  to  provide  means  of  resistence,  is  a  question  to  be  deter- 
mined by  the  jury  on  the  circumstances  proved,  and  on  the 
probability  of  an  attempt  at  robbery,  if  it  were  known  or  sus- 
pected that  he  was  carrying  so  large  an  amount  of  money  ;  the 
legal  test  being,  would  a  very  prudent  and  cautious  man  have 
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provided  means  of  protection  and  resistance  under  tlie  same 
circumstances. 

It  is  unnecessary  to  designate  specifically  the  otiier  charges 
given  and  refused,  wliicli  are  in  conflict  with  the  principles  ex- 
pressed in  this  opinion.  A  comparison  will  readily  discover 
wherein  they  conflict. 

The  statements. of  the  collector  to  the  witnesses  Walker  and 
Bailey,  as  to  the  facts,  of  the  robbery,  are  narrations  of  a  past 
transaction,  and  too  remote  to  constitute  a  part  of  the  res 
gestcB,  and  should  have  been  excluded. — Ala.  G.  So.  R.  R. 
Co.  V.  Hawk,  72  Ala.  112.  A  witness  may  testify  that  a  per- 
son was  excited,  but  not  to  the  impression  made  on  his  mind. 
But  the -objection  was  to' the  entire  evidence,  part  of  which  is 
admissible.     Such  objection  may  be  properly  overruled. 

Reversed  and  remanded. 


South  4&  North  Alabama  Railroad  Co. 
V.  Wilson, 

Action  against  Railroad  Company  as  Common  Carrier. 

1.  Iniplifd  adtnissio7i  of  injury,  by  failure  to  deny. — When  compensa- 
tion is  (leniiinded  of  a  railroad  conii)any  for  damages  to  goods  trans- 
ported, and  the  demand  is  refused  on  the  ground  that  the  goods  were 
carried  at  the  "owner's  risk;"  this  is  a  circumstance  from  which  the 
jury  may  infer  a  waiver  of  all  other  grounds  of  defense,  and  an  admis- 
sion that  tiie  goods  were  damaged  wliile  in  possession  of  the  carrier. 

2.  Liability  of  carrier  for  yoods  arried  at  "owner's  risk." — When  loss 
or  damage  to  goods  occurs  while  they  are  in  the  custody  of  the  carrier, 
though  carried  at  "owner's  risk,"  the  carrier  must  make  at  least  a 
prima  facie  showing  that  it  was  not  caused  by  his  negligence. 

3.  Variance;  loss  of  yood,^,  and  damage. — Under  a  complaint  in  the 
form  prescribed  for  the  non-delivery  of  goods  by  a  carrier  (Code,  p.  703, 
Form  No.  13),  a  recovery  can  nut  be  had  on  proof  that  they  were  de- 
livered in  a  damaged  condition. 

Appeal  from  the  Circuit  Court  of  Chilton. 

Tried  before  the  Hon.  James  E.  Coub. 

This  action  was  brought  by  PI.  A.  Wilson  against  the  ap- 
pellant, a  domestic  corporation,  clainjing  $85  "  as  damages  for 
certain  goods,"  which  were  particularly  described,  "received 
by  the  South  and  North  Alabama  Railroad  Company  as  a  com- 
mon carrier,  to  be  delivered  to  the  plaintiff  at  Lomax,  in  the 
county  of  Chilton,  State  of  Alabama,  for  a  reward  ;  which  the 
South  and  JS^orth  Ala.  Railroad  Company  as  aforesaid  failed  to 
do."    On  all  the  evidence  adduced,  which  is  set  out  out  in  the 
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bill  of  exceptions,  and  the  substance  of  which  is  stated  in  the 
opinion  of  this  court,  the  defendant  asked  the  court  to  instruct 
the  jury,  "that  they  must  find  for  the  defendant,  if  they  be- 
lieved the  evidence  ;  "  and  the  refusal  of  this  charge  is  now 
assigned  as  error. 

Thos.  G.  Jones,  and  J.  M.  Falkner,  for  appellant. 

W.  A.  Collier,  contra. 

STONE,  C.  J. — Wilson,  the  appellee,  shipped  furniture  by 
the  appellant  corporation,  from  Mont<)^omery,  to  be  delivered  at 
Lomax,  a  flag  station  on  the  railroad.  There  was  proof  that 
the  furniture  was  well  packed,  and  in  a  sound  condition,  when 
it  was  placed  on  a  dray  to  be  delivered  on  the  railroad  ;  that  on 
the  next  day,  a  few  or  several  hours  after  the  unloading,  as 
testified  by  the  several  witnesses,  the  furniture  was  lying  on  the 
platform  used  for  such  purpose  at  Loir)ax,  and  was  damaged. 
Claim  of  compensation  for  the  injury  was  made  on  the  rail- 
road ;  and  the  testimony  tends  to  show  that  the  claim  was  re- 
ferred to  the  general  freight  agent,  who  declined  to  pay,  giv- 
ing as  the  only  expressed  reason  that  the  furniture  was  shipped 
at  the  "owner's  risk."  No  bill  of  lading  was  produced,  nor' 
was  it  shown  whether  any  was  given.  The  foregoing  is  the 
substance  of  all  the  testimony,  except  that  which  relates  to  the 
extent  of  the  injury.  The  single  question  presented  for  our 
consideration  springs  out  of  the  refusal  of  the  court  to  charge 
the  jury,  that  if  they  believed  the  evidence,  they  must  find  for 
the  defendant. 

If  there  was  a  correspondence  between  the  allegations  and 
the  proof,  there  is  one  hypothesis — only  one — on  which  the 
charge  asked  could  have  been  properly  given.  That  hypothe- 
sis is,  that  there  was  no  testimony,  either  of  fact  or  circum- 
stance, upon  which  the  jury  could  have  fonnd  that  the  furni- 
ture was  injured  through  the  railroad's  want  of  care.  — 1  Brick. 
Dig.  335 ;  Hall  v.  Posey,  at  present  term.  Is  that  the 
condition  of  this  case,  as  shown  by  the  record  ?  We 
think  not.  When  demand  was  made  on  the  railroad, 
for  compensation  for  injury  done  to  the  furniture,  the  re- 
fusal to  pay  was  placed,  not  on  general  grounds,  nor  on  a  de- 
nial that  the  furniture  was  injured  while  in  transit  on  the  rail- 
road, but  on  the  specific  ground  that  the  furniture  had  been 
shipped  at  the  owner's  risk.  Placing  the  refusal  on  this  ground 
was,  at  least,  a  circumstance  the  jury  might  consider,  in  deter- 
mining whether  all  other  grounds  were  waived,  or  did  not  ex- 
ist. Such  is  the  rule  in  analogous  questions.  Then,  if  the 
jury  inferred  from  the  character  of  the  refusal  that  the  corpo- 
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ration  did  not  controvert  tlie  breaking  while  the  furniture  was 
in  its  custody,  but  claimed  exemption  from  liability  by  force 
of  the  special  agreement  that  the  shipment  was  at  the  owner's 
risk,  this,  without  more,  did  not  exempt  the  railroad  from  lia- 
i)ility.  lu  Steele  V.  Tmvnsend,  ?>1  Ala.  247,  253,  this  court, 
speaking  of  this  question,  said  :  "The  correct  view  is,  that  the 
loss  is  not  brought  within  the  exception,  unless  it  appears  to 
have  occurred  without  negligence  on  the  part  of  the  cai-rier  ; 
and  as  it  is  for  the  carrier  to  bring  hiir)self  within  the  excep- 
tion, he  must  make  at  least  2l p7"ima  facie  showing  that  the  in- 
jury was  not  caused  by  his  neglect." — S.  <J&  N.  Ala.  li.  R. 
Co.  V.  Henlein,  52  Ala.  606.  Xo  testimony  was  offered  to  ex- 
culpate the  railroad  from  neglect.  Other  reasons  might  be 
given  in  support  of  the  position  taken  above. 

There  is,  however,  another  view  of  this  question.  The  grav- 
amen of  the  complaint  is  the  non-delivery  of  the  furniture  at 
the  depot  of  its  destination.  Its  language,  after  describing  the 
furniture,  is,  "  Received  by  the  South  and  North  Ala.  Railroad 
Company  as  a  common  carrier,  to  be  delivered  to  the  plaintiff 
at  Lomax,  in  the  county  of  Chilton,  State  of  Alabama,  for  a 
reward  ;  which  the  South  and  North  Alabama  Railroad  Com- 
pany as  aforesaid  failed  to  do."  This  is  a  substantial  copy  of 
form  No.  13,  p.  703  of  the  Code  of  1876,  and  is  appropriate 
and  sufficient  when  the  complaint  is  that  the  goods  were  not 
delivered.  In  such  case,  the  gravamen  is  the  breach  of  the 
contract  to  deliver.  In  the  present  case,  the  goods  were  de- 
livered, and  the  complaint  is  that  they  were  broken  and  dam- 
aged in  transit  by  the  negligence  of  the  carrier.  This  was  no 
breach  of  the  contract  to  deliver,  but  may  have  been  a  breach 
of  the  duty  or  agreement,  express  or  implied,  to  deliver  in  good 
order,  or  such  order  as  the  contract  of  affreightment  required. 
The  averment  shows  a  non-feasance,  while  the  proof  tends  to 
show  a  malfeasance.  There  was  a  material  variance  between 
the  allegations  and  proof — such  as  required  an  amendment  of 
the  complaint  to  justify  a  recovery. — 1  Greenl.  Ev.  §§  63,  64, 
66;  Hutch,  on  Car.  §  750;  FaircMld  v.  Slocum^  19  Wend. 
329 ;  Hall  v.  Penn.  Company,  90  Ind.  459. 

The  evidence  did  not  sustain  the  allegations,'  and  for  this 
reason  the  charge  asked  should  have  been  given. 

Reversed  and  remanded. 
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Williamson  v.  Baker. 

Action  on  Common  Counts,  and  Special  Count  for  Rent. 

1.  Action  for  rent  of  wife's  lands;  who  is  proper  j)arty  plaintiff.— When 
tlie  rents,  income  and  profits  of  the  wife's  statutory  estate  are  the  mere 
incident  of  a  suit  for  the  recovery  of  the  corpus,  the  action  is  properly 
brought  in  her  name  as  soIh  phiintiff ;  but,  wlien  they  are  the  subject 
of  a  separate  suit,  and  accrue  after  marriatre,  the  husl)and  may  recover 
them  bj'  action  in  his  own  name ;  and  the  fact  that  the  lease  was  made 
by  the  wife  dum  sola  does  not  affect  his  right  of  action.  (OverruHng 
Boggs  v.  Price,  64  Ala.  514.) 

Appeal  from  tlie  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  originally  in  the  names  of  Colon  I). 
Baker  and  his  wife,  Gilley  L.  Baker,  against  Henry  W.  Wil- 
liamson, and  was  commenced  on  the  29th  October,  1883 ;  bnt 
the  name  of  Mrs.  Baker  was  afterwards  struck  out  by  amend- 
ment. The  original  complaint  contained  only  the  common 
counts,  and  two  other  counts  were  added  by  amendment;  the 
first  claiming  $110  "  for  rent  of  land  for  the  year  1882,  which 
land  was  the  separate  statutory  estate  of  plaintiff's  wife,  Gilley 
Baker;"  and  the  second  claiming  $110,  "the  amount  of  rent 
which  Burrell  Hnguly  owes  for  the  rent  of  land  for  the  year 
1882.  belonging  to  the  statutory  estate  of  plaintiff's  wife,  Gilley 
Baker,  and  whose  crop  said  defendant  bought,  assuming  as  part 
of  the  purchase  to  pay  the  rent  due  by  said  Burrell  to  plaintiff, 
which  was  $110."  The  general  issue  was  the  only  plea.  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
introduced  his  wife  as  a  witness,  who  testified  that  she  and  the 
plaintiff  were  married  on  the  16tli  December,  1881 ;  that  at  the 
time  of  the  marriage  she  was  possessed  of  a  tract  of  land,  which 
she  had  rented,  in  the  early  part  of  the  year  1881,  ft»r  the  years 
1881  and  3  882,  to  Burrell  Hugnly  ;  that  the  contract  was  not 
reduced  to  writing;  that  the  rent  for  1881  was  to  be  paid  in 
improvements  on  the  land,  and  the  rent  of  1882  was  to  be  $100 
if  paid  in  money,  or  two  bales  of  cotton  ;  that  she  did  not  see 
Tluguly,  after  her  marriage  with  plaintiff,  until  some  time  in 
the  summer  of  1882,  when  she  introduced  him  to  her  husband, 
"  and  told  him  that  he  now  had  a  new  boss  ;"  that  in  October, 
1882,  defendant  bought  said  Iluguly's  crop,  assuming  the  pay- 
ment of  the  rent,  and  sent  her  a  postal  card  stating  the  fact ; 
that  soon  afterwards,  in  the  same  month  of  October,  she   and 
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her  husband  went  to  see  the  defendant  and  said  Ilngnl}'  about 
the  matter,  and  had  a  conversation  with  tlie  defendant,  in  which 
he  agreed  to  purchase  tlie  crop,  and  to  pa)'  the  stipulated  rent ; 
that  this  was  done  in  the  presence  of  lier  husband,  who  said 
nothing;  and  that  the  money,  when  paid,  was  to  go  to  one 
Pearson,  to  pay  off  a  mortgage  executed  by  her  before  her  mar- 
riage with  plaintiff.  This  being  all  the  evidence,  the  court 
charged  the  jury,  on  request  of  the  plaintiff,  that  they  must 
find  for  the  plaintiff,  if  they  believed  the  evidence.  The  de- 
fendant excepted  to  this  charge,  and  he  here  assigns  it  as  error. 

DowDELL  &  Denson,  for  appellant,  cited  Boggs  v.  Price,  64 
Ala.  514  ;  Boynton  v.  Sawyer,  35  Ala.  497  ;  Cahalan  v.  Monroe, 
'.0  Ala.  271;  Vincent  v.  The  State,  74  Ala.  274;  Irwin  v. 
Bailey,  72  Ala.  467. 

Wm.  H.  Barnes,  contra. 

SOJVIERVILLE,  J. — In  this  case,  the  husband  recovered 
the  rents  of  the  wife's  statutory  separate  estate,  he  suing  as 
sole  plaintiff  in  the  action.  It  is  insisted  for  appellant,  that 
the  wife  should  have  been  the  sole  party  plaintiff,  and  that  she 
alone  was  entitled  to  sue,  because  the  land  in  (piestion  was 
leased  by  her  prior  to  her  marriage,  and  that  this  fact  consti- 
tuted such  rents  a  part  of  the  corpus  of  her  separate  estate,  al- 
though they  accrued  or  became  due  after  marriage.  The  case 
of  Boggs  v.  Price,  64  Ala.  514.  is  relied  on  to  support  this 
view,  and  seems  to  sustain  it.  We  do  not  concur  in  this  view, 
being  of  opinion  that  the  distinction  sought  to  be  made  hi  the 
case  last  cited  is  unsound. 

The  rule  is  clearly  and  definitely  settled  to  be,  that  whi-le 
the  income,  rents,  and  profits  of  the  wife's  statutory  sep- 
arate estate,  may  be  recovered  in  her  name  as  sole  plaintiff, 
when  they  are  a  mere  incident  to  the  recovery  of  the  corpus 
of  such  estate ;  yet,  when  they  are  the  subject  of  a  separate 
suit,  and  accrue  after  marriage,  the  husband  is  entitled  to  sue 
for  them  in  his  name,  because  he  takes  them  as  trustee  of  the 
wife  under  the  statute,  and  is  not  liable  to  account  for  them  to 
any  one. — Pickens  v.  Oliver,  29  Ala.  528 ;  Lee  v.  Tannen- 
haum,  62  Ala.  501 ;  Code,  1876,  §§  2706,  2892. 

The  question  is  reduced  to  the  inquiry,  whether  this  statu- 
tory right  of  the  husband  can  be  abrogated  by  the  mere  mak- 
ing of  a  lease  by  the  wife  prior  to  marriage.  If  so,  she  may, 
just  on  the  threshold  of  entering  into  such  relationship,  lease, 
her  lands  for  twenty  years,  and  claim  the  control  of  the  rents, 
to  the  dispossession  of  the  husband's  claim.  We  perceive  no 
reason   why  the  making  of  a  lease  can  change  or  destroy  the 
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husband's  rights,  where  the  rents  become  dne  after  marriage. 
They  do  not  for  this  reason  cease  to  be  rents,  income,  and  prof- 
its. Tiie  only  difference  between  a  lease  made  before  and 
after  marriage,  consists  in  the  fact  that  the  wife  alone  makes 
the  contract  in  the  former  case,  and  the  husband  and  wife 
jointly  in  the  latter.  A  sale  of  the  land  after  the  lease  would 
carry  to  the  vendee  all  rents  not  due,  but  would  not  transfei 
such  as  were  already  due. — Gayle  v.  Randall^  71  Ala.  469.  If 
they  become  due  after  marriage,  we  think  the  husband  is  enti- 
tled to  sue  for  and  recover  them  in  his  own  name  as  sole  party 
plaintiff.  The  Circuit  Court  so  ruled,  and  the  judgment  must 
be  atilrmed. 


Turner  v.  Robbins. 

Actio?i  by  Material' Man  to  enforce  Statutory  Lien. 

1 .  Statutory  lien  on  buildings  and  land,  or  on  buildings  aJone. — Under 
the  statutory  provisions  declaring  a  lien  in  favor  of  contractors  and  ma- 
terial-men, upon  lands  and  improvements  thereon  erected  (Code, 
^§  3440-61),  if  the  improvements  are  erected  on  mortgaged  lands,  the 
contractor  or  material-man  may  perfect  his  lien  on  the  buildings  and 
improvements  alone,  not  including  the  land  on  whicli  they  are  erected  ; 
and  if  the  tract  of  land  on  which  they  are  erected,  containing  several 
acres,  is  described  with  sufficient  certainty  to  identify  it  and  them,  the 
lien  on  the  buildings  and  improvements  may  be  perfected  and  enforced, 
although  it  fails  as  to  the  land  for  w'ant  of  a  sufficient  description  of  the 
"one  Skc.re  "  on  which  they  are  erected. 

2.  Description  of  dwelling-house  and  improvements. — Where  the  build- 
ing and  improvements  are  described,  in  the  verified  claim  filed  for  rec- 
ord, as  "  the  recently  erected  two-story  frame  dwelling  and  improA-t- 
ments  of  the  said  M.  C.  R.,  which  are  now  occupied  as  a  dwelling-house 
by  him  and  his  family,"  the  description  is  sufficient  as  to  the  dw'elling- 
house,  but  not  as  to  the  other  imi)rovements. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

This  action  was  brought  by  Mrs.  Marcia  II.  Turner,  suing 
as  the  executrix  of  the  last  will  and  testament  of  her  deceased 
husband,  Jarvis  Turner,  against  Martin  C.  Robbins  and  otliers ; 
and  was  commenced  on  20th  May,  1885.  The  complaint  con- 
tained the  common  counts,  and  a  special  count,  which  sought 
to  enforce  a  statutory  lien  for  materials  furnished  by  said  de- 
cedent in  the  erection  of  a  dwelling-house  and  other  improve- 
ments on  a  tract  of  land  wiiich  belonged  to  said  M.  C.  Rob- 
bins, with  whom  the  contract  was  made;  the  amount  claimed 
being  $172.10,   with  interest  from  15th  day  November,  1884. 
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The  claim,  duly  verified  by  affidavit,  and  specifying  particn- 
larly  the  materials  furnished,  witli  dates,  &c.,  was  tiled  for  rec- 
ord in  the  office  of  the  judge  of  probate  on  the  6th  March, 
1885.  The  building  and  impovements  were  described  in  tlie 
affidavit  as  "the  recently  erected  two-story  frame  dwelling  and 
improvements  of  the  said  Martin  C.  Robl)ins,  wiiicli  are  occu- 
pied as  a  dwelling-house  by  him  and  his  family,  and  are  situ- 
ated just  north-east  of  an  old  battery  which  is  located  on  said 
above  described  lands;"  and  the  complaint  contained  the  same 
descriptive  words.  The  tract  of  land  on  which  the  building 
and  improvements  were  erected  was  also  particulary  described 
in  the  affidavit,  and  said  to  contain  38.35  acres;  l>ut  it  was 
further  stated  that  the  particular  portion  on  which  the  building 
and  improvements  were  erected  was  unknown  to  tlve  person 
who  made  the  affidavit;  while  the  complaint  alleged  that  the 
"portion  of  said  land  on  which  said  building  and  improve- 
ments are  erected  contains  one  acre,  being  part  of  the  Espejo 
tract,  and  part  of  sub-divisions  40,  48  and  39  of  said  tract." 
The  affidavit  also  stated  that,  before  and  at  the  time  said  ma- 
terials were  furnished,  the  Battle-House  Company  held  and 
owned  a  mortgage  on  the  land  ;  and  said  company  was  made  a 
defendant  to  the  suit,  under  a  similar  averment  in  the  com- 
plaint. The  defendant  Robbins  filed  several  pleas,  alleging  the 
insufficiency  of  the  claim  and  affidavit  in  the  description  of  the 
land  and  improvements;  and  the  cause  was  tried  on  issue 
joined  on  these  pleas.  There  was  no  controversy  as  to  the 
facts.  The  plaintiff  asked  the  court  to  charge  the  jury  "that, 
if  the  land  described  in  the  claim  filed  for  record  was  nnder 
mortgage  to  the  Battle-House  Company  at  the  time  said  l)uild- 
ing  and  improvements  were  commenced  and  erected,  then'  it 
would  be  unnecessary  to  describe  any  specific  acre  in  said  veri- 
fied claim,  and  the  description  in  said  claim  is  sufficient  to 
give  plaintiff  a  lien  on  said  building  and  improvements."  The 
court  refused  this  charge,  and  instructed  the  jur}^  on  the  re- 
quest of  the  defendant,  "  that  tlie  verified  statement  filed  and 
recorded  by  plaintiff  does  not  sufficiently  describe  any  prop- 
erty of  the  defendant  Robbins,  upon  which  a  lien  in  favor  of 
plaintiff  can  attach."  The  charge  given,  and  the  refusal  of  the 
charge  asked,  to  which  plaintiff  duly  excepted,  are  now  as- 
signed as  error. 

W.  E.  Richardson,  for  appellant. 

Deshon  &  Lay,  contra. 

CLOPTON,  J. — The  statute  declares,  that  every  mechanic, 
or  other  person,  who  shall  furnish  any  materials  for  any  build- 
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ing,  erection,  or  iiuproveineiit  upon  land,  or  for  repairing  the 
same,  under  or  b}'  virtue  of  any  contract  with  the  owner  or 
proprietor  thereof,  shall  have  for  the  wiaterials  furnished  a 
lien,  to  the  extent,  and  in  the  manner  provided,  upon  such, 
building,  erection,  or  iuiprovement,  and  upon  the  land  belong- 
ing to  such  owner  or  proprietor  on  which  the  same  are  situ- 
ated, to  the  extent  of  one  acre,  or,  if  situated  in  any  city, 
town,  or  village,  on  the  lot  of  land.  As  respects  the  land,  the 
lien  exists  to  the  extent  of  all  the  right,  title  and  interest, 
owned  therein  by  the  owner  or  proprietor  of  sucli  building, 
erection,  or  itnproveinent;  thus  limiting  the  lien  to  the  estate 
of  the  party  contracting  for  the  materials.  The  lien  is  in- 
choate and  defeasible— dependent  for  its  completion  upon 
compliance  with  the  statutory  requirements.  It  is  defeated 
and  lost,  if  the  mechanic,  within  six  months,  or  other  person 
within  four  months,  after  the  indebtedness  has  accrued,  fails 
to  file  with  the  judge  of  probate,  of  the  county  in  which  the 
property  is  situated,  a  just  and  true  account  of  the  demand 
due  him,  after  all  just  credits  have  been  given,  and  a  true 
description  of  the  property,  or  so  near  as  to  identify  the  same, 
upon  which  the  lien  is  intended  to  apply,  or  for  which  the 
materials  were  furnished,  with  the  name  of  the  owner  or  coti- 
tractor,  if  known  ;  which  statement  shall  be  verified  by  the 
oath  of  the  claimant,  or  some  other  person  having  knowledge 
of  the  facts.— Code,  1876,  §§  3440,  3444  ;  Welch  v.  Porter, 
63  Ala.  225. 

The  claim  of  the  plaintiff  is  for  materials  furnished,  under  a 
contract  with  the  defetidant,  Robbins,  for  a  dwelling-house 
and  other  improvements  on  land  belonging  to  him.  The 
claim  was  verified,  aud  filed  with  the  judge  of  probate,  in  the 
manner  and  within  the  time  required  i)y  the  statute;  giving  a 
description  of  the  entire  tract  of  land,  on  which  the  improve- 
ments are  situated,  but  not  describing  or  attempting  to  de- 
scribe any  "one  acre"  of  the  entire  tract,  which  consisted  of 
about  thirty-eight*acres.  The  claim  as  filed  shows  that  there 
is  a  mortgage  on  the  land,  which  was  executed  by  Robbins  to 
the  Battle-House  Company  prior  to  the  erection  of  the  build- 
ing and  other  improvements,  and  whicii  is  unsatisfied.  It  is 
insisted,  that  the  lien  on  the  dwelling-house  and  other  im- 
provements is  defeated  and  lost,  by  the  failure  of  the  claimant 
to  give,  in  the  claim  filed,  a  description  of  the  acre  of  land,  to 
which  the  statute  extends  the  lien  upon  compliance  with  its 
provisions. 

The  contention  is  founded  on  the  common-law.  doctrine,  that 

all   buildings,  annexed   to   land,  become   part  of  the  freehold. 

As  a  general  rule,  a  bi'.ilding  erected  upon  land  becomes  a  part 

of  the  realty,  and  the  property  of  the  owner  of  the  land  ;  but. 
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hj  express  agreement,  another  may  have  a  separate  property 
in  such  building,  with  the  right  of  removal ;  and  a  mortgage 
may  be  given  on  improvements,  without  conveying  any  title 
to  the  land,  which  operates  to  pass  a  right  to  the  improvements. 
On  like  principle,  a  lien  may  be  created  by  statute  on  the  im- 
provements, without  its  extension  to  the  realty.  There  is,  in 
this  respect,  no  inseparable  connection  between  the  buildings 
and  the  land. 

It  may  be  conceded  that  the  earlier  acts,  creating  mechanic's 
liens,  secured  the  lien  exclusively  to  real  estate.  Later  legis- 
lation has  been  governed  by  a  more  liberal  policy,  and  has 
proceeded  on  principles  more  effectual  to  prevent  the  owner 
of  land  from  appropriating  the  labor  and  capital  cf  others  to 
the  enhancement  of  its  value  without  compensation.  Its  ten- 
dency and  effect  are  to  abrogate,  in  favor  of  the  lien,  the 
common-law  rule ;  and  to  extend  it  to  the  improvements  and 
the  land,  both  or  either.  It  is  conoeded,  it  was  not  the  inten- 
tion of  the  statutes  to  give  a  lien  on  the  materials  as  such,  but 
on  the  buildings  in  the  construction  of  which  they  are  used, 
which  must  be  erected  on  land,  under  or  by  virtue  of  a  con- 
tract with  the  owner  or  proprietor  thereof.  The  lien  attaches 
only  to  such  building,  erection,  or  improvement,  as  constitutes, 
under  the  common-law  doctrine,  a  part  of  the'  realty.  Not- 
withstanding, when  a  prior  lien,  incumbrance  or  mortgage 
exists  on  the  land,  a  lien,  not  necessarily  connected  with,  nor 
dependent  upon  a  lien  on  the  realty,  for  materials  furnished, 
is  secured  to  the  buildings,  erections,  or  improvements.  By 
section  3442,  the  lien  attaches,  and  is  preferred  to  all  other 
incumbrances,  which  may  be  attached  to  or  upon  such  build- 
ings, erections,  or  other  improvements,  on  the  ground,  or 
either  of  them,  subsequent  to  the  commencement  of  such  im- 
provements ;  and  attaches  to  the  improvements  for  which  they 
are  furnished,  in  preference  to  any  prior  lien,  incumbrance  or 
mortgage  on  the  land,  upon  which  such  improvements  are 
erected  ;  "  and  any  person  enforcing  such  lien,  where  there  is 
a  prior  mortgage  or  lien  upon  the  land,  may  have  suck  build- 
ing, erection  or  improvement  sold  under  execution,  ss  provided 
in  this  chapter,  and  the  purchaser  may  remove  the  same  within 
a  reasonable  time  thereafter."  An  available  lien  on  the  im- 
provements is  secured  to  the  person  furnishing  the  materials, 
although  it  may  be  unavailing  as  to  the  realty.  The  operation 
of  this  section  is  to  dissever,  in  the  case  of  a  prior  mortgage 
on  the  land,  the  improvements  and  the  realty,  by  giving  a 
superior  lien  on  the  buildings,  and  conferring  on  the  purchager 
the  right  to  remove. 

The  material-man  may  waive  the  lien  as  to  the  entire  prop- 
erty, by  not  filing  a  claim,  or  bringing  suit,  as  required  by  the 
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statute  ;  and  we  see  no  reason  why  it  may  not  be  waived  as  to 
a  part,  and  claimed  as  to  the  residue  of  the  property.  Tlie 
loss  of  the  lien  on  both  the  land  and  improvements  is  not  the 
sequence  of  a  claim  of  lien  on  improvements  only.  The  stat- 
utory lien,  ISO  far  as  relates  to  the  realty  and  improvements,  is 
necessarily  not  an  entirety.  In  Montgomery  Iron  Works  v. 
Dorman,  at  the  last  term  (ante,  218),  we  held  that,  to  complete 
the  lien  on  the  realty,  the  claim  filed  must  contain  a  true  de- 
scription, or  so  near  as  to  identify  the  same,  of  the  lot  of  land, 
or  of  the  ''  one  acre,"  as  the  same  may  or  may  not  be  situated 
in  any  city,  town,  or  village.  If  the  claim  contains  such  de- 
scription, and  conforms  in  other  respects  to  the  requirements 
of  the  statute,  it  can  not  be  controverted,  that  a  lien  on  the 
land  18  secured.  But  section  3-i44,  after  requiring  the  filing 
of  a  verified  account  of  the  demand,  and  a  description  of  the 
property  upon  which  the  lien  is  intended  to  apply,  provides, 
''which  statement  of  account  aiid  description,  when  so  tiled, 
shall  be  a  lien  upon  the  building  or  other  improvements,  with 
all  the  rights  aiul  privileges  under  this  chapter,  from  and  after 
such  filinij."  The  real  estate  is  omitted  in  this  declaration  of 
the  propei'ty,  upon  which  there  shall  l)e  a  lien.  To  hold  that 
this  omission  operated  to  exclude  the  lien  upon  the  land, 
secured  by  section  8440,  would  do  violence  to  the  spirit  and 
policy  of  the  statute,  and  would  disregard  the  intention  of  the 
legislature.  Some  meaning,  therefore,  must  be  assigned  to  the 
words  of  the  statute — "which  statement  of  account  and  de- 
scription, when  so  filed,  shall  i)e  a  lien  upon  the  building  or 
other  improvements" — which  is  not  in  conflict  with  the  con- 
structioti  that  a  lien  may  also  be  charged  on  the  land.  The 
operation  of  these  words,  and  their  only  operation,  is  to  de- 
clare and  authorize  a  lien  upon  the  building  or  other  improve- 
ments, independent  of  a  completed  lien  on  the  land.  If  this  is 
not  their  meaning  and  operaticm,  it  was  unnecessary  to  have 
incorporated  them  in  the  statute ;  for,  without  them,  filing 
the  account  and  description  of  the  property,*ias  required  by 
section  3444,  would  have  operated  to  complete  thfe  inchoate 
•  lien  upon  both  the  builditi'gs  and  the  land,  created  by  sec- 
tion 3440. 

Construing  the  sections  of  this  chapter  of  the  Code  in  pari 
materia,  we  hold  that,  when  there  is  a  prior  mortgage  on  the 
land,  the  person  furnishing  materials  for  a  building,  erection 
or  improvement  thereon,  may  complete  a  lien  on  the  hiilding, 
erection  or  other  improvements,  Without  completing  it  on  the 
land.  In  such  case,  the  buildings  and  the  improvements  being 
the  only  property  upon  wdiich  the  lien  is  intended  to  apply, 
he  need  only  describe  the  building  and  other  improvements 
and  the  tract  of  land  on  which  they  are  situated.  It  is  not 
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necessary  to  descrilje  the  "  one  acre,"  when  it  is  not  intended 
to  apply  the  lien  thereon.  The  description  of  the  dvvelling- 
honse,  as  stated  in  the  claim  filed,  and  in  the  complaint,  is 
sntficient  to  identify  the  same;  but  there  is  no  sufficient  de- 
scription of  the  improvements,  other  than  the  dwelling-house. 
The  description  should  be  sufficient  to  identify  them  as  the 
imjiruvements  for  which  the  materials  were  furnished,  and  to 
shdw  that  they  were  improvements  of  the  kind  contemplated 
by  the  statute.  The  failure,  however,  to  sufficiently  describe 
the  other  improvements,  does  not  invalidate  the  lien  on  the 
dwelling-house.  The  lien  on  the  property  sufficiently  de- 
scribed is  valid,  the  other  requisitions  of  the  statute  being 
coniplied  with. 

On  the  agreed  statement  of  facts,  the  plaintiff  is  entitled  to 
have  a  lien  charged  on  the  dwelling-house,  for  the  materials 
furnished  therefor. 

Reversed  and  remanded. 


Louisville  &  Xashville  Railroad  Co. 
V.  Meyer. 

Action  against  Railroad  Company  as  Common  Carri&i\ 

1.  Demand;  xohen  unnecessary. — A  demand  and  refusal  being  only  a 
method  of  proving  a  default,  and  the  law  not  reiiiiiring  a  useless  thing, 
an  action  may  be  maintained  against  a  carrier  for  the  loss  of  goods, 
without  proof  of  a  demand  at  the  place  of  destination,  when  the  evidence 
shows  that  the  goods  never  reached  that  place. 

2.  Liability  of  carrier  for  goods  consigned  beyond  terminus  of  his  route. 
When  a  common  carrier  receives  goods  consigned  to  a  place  beyond  the 
terminus  of  his  own  line,  and  does  not  limit  his  liability  by  express 
contract,  he  assumes  the  duty  and  obligation  to  deliver  them  safely  at 
the  place  of  destination,  and  is  liable  for  a  loss  occurring  on  any  part  of 
the  route. 

3.  Same;  limitation  of  liability  by  express  stipulation. — The  carrier 
may,  by  express  contract,  limit  his  liability  to  losses  or  damage  occur- 
ring on  his  own  route;  but  such  limitation  must  be  shown  to  have  been 
brought  to  the  notice  of  the  consignor,  and  to  have  been  accepted  by  or 
acquiesced  in  by  him. 

4.  Same. — If  the  consignor,  contemporaneously  with  the  delivery  of 
the  goods  to  the  carrier,  receives  a  bill  of  lading  limiting  the  liability 
of  the  carrier  to  losses  occurring  on  his  own  route,  "  possibly  he  would 
be  conclusively  presumed  to  have  read  it,  and  to  have  acquiesced  in 
it ;  "  but  this  principle  does  not  apply,  where  it  is  shown  that  the  car- 
rier, receiving  the  freight  for  the  entire  route,  made  out  a  bill  of  lading, 
which,  being  incomplete  as  to  the  amount  of  the  charges,  was  not  de- 
livered to  the  consignor  at  the  time,  but  was  afterwards  forwarded  to 
him  by  mail  at  the  place  of  destination. 
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Appeal  from  the  Circuit  Court  of  Cullman. 

Tried  before  the  Hon.  James  Aiken. 

This  action  was  brought  by  Henry  Meyer,  against  the  appel- 
lant corporation,  as  a  common  carrier,  to  recover  damages  for 
the  loss  of  certain  goods  delivered  by  him  to  the  defendant,  at 
Cullman,  to  be  carried  and  delivered  to  him  at  Blutfton,  in  In- 
diana. On  the  evidence  adduced,  the  defendant  requested 
seven  charges  in  writing  to  the  jury,  each  of  which  the  court 
refused  to  give.  The  defendant  duly  excepted  to  thf>  refusal 
of  these  charges,  and  the  several  assignments  of  error  are  based 
on  their  refusal.     The  opinion  states  the  material  facts. 

Geo.  H.  PAR«i:R,  for  the  appellant. — (1.)  A  common  carrier 
may  limit  his  liability  to  losses  occurring  on  his  own  route, 
when  goods  are  consigned  to  a  point  beyond  his  terminus. — M. 
&  G.  Railroad  Co.  v.  Copeland,  63  Ala.  221  ;  S.  cfc  N.  Ala. 
Railroad  Co.  v.  Wood,  71  Ala.  215 ;  M.  <&  E.  Railroad  Co. 
V.  Culver.,  75  Ala.  594:;  Hutchinson  on  Carriers,  §§  237-8, 
240 ;  Angell  on  Carriers,  §§  220,  233,  237.  (2.)  The  bill  of 
lading  contained  an  express  stipulation  so  limiting  the  de- 
fendant's liability,  and  the  plaintiff  can  not  be  heard  to  say 
that  he  did  not  read  it,  when  he  had  an  opportunity  to  do  so. 
Goetter,  Weil  cfe  Co.  v.  Pickett,  61  Ala.  390 ;  Dawson  v.  Bur- 
rus  cfe  WiUimns,  73  Ala.  113.  Printed  forms  are  necessary 
for  the  dispatch  of  business,  and  the  carrier's  agents  can  not 
be  required  to  explain  and  call  the  attention  of  the  shipper  to 
each  stipulation  in  a  bill  of  lading. 

H.  L.  Watlington,  contra. — A  common  carrier,  receiving 
goods  for  transportation  beyond  the  terminus  of  his  own  route, 
is  res[)onsible  for  their  loss,  though  it  occurred  beyond  its  ter- 
minus, in  the  absence  of  an  express  stipulation  to  the  contrary. 
III.  Cent.  R.  R.  Co.  V.  Copeland,  24  111.  332 ;  III.  Cent.  R.  R. 
Co.  V.  Johnson,  34  111.  389;  JVoyes  v.  R.  d;  B.  R.  R.  Co., 
27  Yt.  110;  Mosher  v.  So.  Express  Co.,  38  Ga.  37;  So.  Ex- 
press Co.  V.  Shea,  38  Ga.  519;  Bennett  v.  Filyon,  1  Fla.  403  ; 
Angle  v.  M.  ds  M.  Railroad  Co.,  9  Iowa,  487 ;  Muschamp 
V.  L.  i&  P.  Railway,  8  Mees.  &  W.  421 ;  M.  A  G.  Railroad 
Co.  V.  Copeland,  63  Ala.  219  ;  Lotspeich  v.  Cent.  R.  R.  &B.  Co., 
73  Ala.  206;  Little  v.  Semple,  8  Mo.  99;  Hill  Man.  Co.  v.  B. 
&  L.  R.  R.  Co.,  104  Mass.  122,  or  6  Amer.  Rep.  202 ;  Rail- 
road Co.  V.  Pratt,  22  Wall.  123;  45  N.  Y.  524.  Having 
charged  and  collected  freight  for  the  whole  route,  the  defendant 
is  liable  for  a  loss  on  any  part  of  the  route. — 19  Wend.  534; 
17  N".  Y.  315;  24  N.  Y.  269;  18  Penn.  St.  224;  21  Wise. 
582;  31  Cal.  52;  4  Sneed,  203;  48  K  H.  339;  23  Yt.  IK); 
47  Maine,  573;  2  Parsons'  Contracts,  212,  218  ;  2  Redf.  Rail- 
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way  Cases,  280,  318.  To  limit  this  liability  by  special  con- 
tract, as  attempted  here,  the  defendant  must  show  that  plaintiff 
had  notice  of  the  stipulation  in  the  bill  of  lading,  and  accepted 
it.  There  can  be  no  implied  assent  to  an  express  contract. 
Angell  on  Carriers,  §  242 ;  Cole  v.  Goodwyn,  32  Amer.  Dec. 
501,  notes;  So.  Express  Co.  v.  Crook,  44  Ala.  46S ;  So.  Express 
Co.  V.  Ar7nistead,  50  Ala.  350 ;  Grey's  Ex.  v.  Mob.  Trade  Co., 
56  Ala.  399;  56  Amer.  Dec.  Q^\  IloUister  v.  NovMn, 
32  Amer.  Dec.  468;  Railroad  Co.  v.  Reynolds,  17  Kans.  251  ; 
Games  v.  Transpartation  Co.,  28  Ohio,  418;  16  Wall.  318; 
Steam  JVav.  Co.  v.  Bank,  6  How.  344 ;  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357;  Jones  v.  Voorhees,  10  Ohio,  145  ;  39  Miss. 
822;  42  Mo.  91. 

STONE,  C.  J. — The  appellant  railroad  company  i-eceived, 
at  one  of  its  depots,  a  package  of  freight,  consigned  to  the  ap- 
pellee at  Bluftton  in  the  State  of  Indiana,  a  point  beyond  the 
terminus  of  its  own  line  of  railroad.  It  received  pre-paid 
freight  for  the  whole  distance,  and  executed  a  bill  of  lading, 
binding  itself  to  deliver  the  freight  at  the  place  of  consign- 
ment. The  consignee  brought  this  action,  and,  averring  that 
the  goods  were  not  delivered,  sued  to  recover  their  value. 
There  were  verdict  and  judgment  for  the  plaintiff. 

The  tirst  charge  asked  by  the  defendant,  and  refused  by  the 
court,  asserts  the  proposition,  that  unless  the  plaintiff  demanded 
the  goods  at  the  point  of  destination — Bluft'ton,  Indiana — from 
the  carrier  at  that  point,  then  thei'e  can  be  no  recovery.  This 
charge  was  rightly  refused.  The  law  does  not  require  a  useless 
thing;  and  there  is  testimony  tending  to  prove  that  the  goods 
were  lost  before  they  reached  their  destination.  If  that  be 
true,  a  demand  would  have  been  fruitless,  and  need  not  have 
been  n)ade.  Demand  and  refusal  are  but  a  method  of  proving 
a  default ;  and  that  default  may  be  proved  by  other  methods, 
as  well  as  by  demand  and  refusal. 

The  rule  is  settled  in  this  State,  that  "  where  a  carrier  re- 
ceives goods  directed  [consigned]  to  a  place  beyond  the  ter- 
minus of  his  own  route,  without  limiting  his  liability  by  ex- 
press agreement,  by  the  acceptance  of  the  goods  he  assumes 
the  duty  and  incurs  the  obligation  to  deliver  them  safely  at  the 
point  of  destination." — M.  dc  G.  R.  R.  Co.  v.  Copeland,  63  Ala. 
219.  And  this  is  the  declared  rule  in  a  majority  of  the  best 
considered  cases. — III.  Cent.  R.  R.  Co.  v.  Copeland,  24  111. 
332;  III.  Cent.  R.  R.  Co.  v.  Johnson,  34  111.  389;  So.  Express 
Co.  V.  Shea,  38  Ga.  519 ;  Little  v.  Semple,  8  Mo.  99 ;  Hill 
Man.  Co.  V.  B.  &  L.  R.  R.  Co.,  104  Mass.  122 ;  Railroad  Co. 
V.  Pratt,  22  Wall.  123  ;  Weed  v.  S.  (&  S.  R.  R.  Co.,  19  Wend. 
534 ;  Burtis  v.  B.  db  S.  L.  R.  R.  Co.,  24  N.  Y.  269 ;  Quinlry 


600  SUPREME   COURT  [Dec.  Term, 

[Louisville  &  Nashville  Kuilroad  Co.  v.  Meyer.] 

V.  VanderbiU,  17  N.  Y.  315  ;  Lock  Co.  v.  R.  R.  Co..  48  N.  H. 
339;  Noyes  v.  R.  R.  Co.,  27  Verm.  110;  PerUns  v.  R.  R. 
Co.,  47"  Mo.  573 ;  Carter  v.  PecK  4  Sneed,  203 ;  Mosher  v. 
So.  Express  Co..  38  Ga.  37. 

We  do  not  nnderstand  the  rule  stated  above  to  be  contro- 
verted in  this  ease ;  bnt  it  is  contended  for  appellant,  that 
there  is  an  express  exception  from  the  operation  of  the  rule, 
embodied  in  the  bill  of  lading  given  in  this  case,  and  that  the 
railroad  company  has  brought  itself  within  the  exception. 
The  doctrine  may  be  regarded  as  settled,  that  a  common  carrier 
may  by  contract  lessen  the  stern,  if  not  severe  liability,  which 
rested  upon  him  by  the  rules  of  the  common  law.  The  right, 
however,  must  not  be  so  exercised  as  to  be  unreasonable  in  its 
demands,  nor  to  excuse  want  of  proper  care  and  diligence  in 
the  carrier  and  the  agencies  he  employs.  IS^o  man  can,  in  such 
service,  bargain  for  immunity  from  the  effects  of  a  want  of 
that  degree  of  diligence  the  nature  of  the  service  demands. 
And  to  render  such  limitation  of  liability  available  as  an  excuse 
or  defense,  it  must  be  shown  to  have  been  accepted,  or  ac- 
quiesced in  by  the  consignor.  Courts  scrutinize  such  asserted 
exceotions  with  a  watchful  eye. — Steele  v.  Townsend,  37  Ala. 
247 ;'  S.  S  JV.  R.  R.  Co.  v.  Henlein.  52  Ala.  606 ;  R.  R.  Co. 
V.  Man.  Co.,  16  Wall.  318;  R.  R.  Co.  v.  Lockwood.  17  Wall. 
357;  Chouteaux  v.  Leech,  18  Penn.  St.  224;  F.  (&  Mech.  Bank 
V.  C.  Transp.  Co.,  56  Amer.  Dec.  68,  and  note ;  Note  to  Cole 
V.  Goodwin,  32  Amer.  Dec.  495  to  507 ;  Hutch,  on  Car., 
§§  240  et  8e(p\  Ang.  on  Car.  §§  220  et  seq. 

The  facts  of  this  case  are  substantially  as  follows  :  Meyer, 
the  consignor,  delivered  the  goods  to  the  freight  agent  of  the 
defendant  company,  at  Cullman,  one  of  its  shipping  stations. 
They  were  directed,  or  consigned,  to  Bluffton  in  Indiana,  and 
Meyer  proposed  to  pre- pay  freight  for  the  entire  route.  The 
agent  was  not  able  to  tell  him  the  rate,  but  accepted  as  a  de- 
posit a  sufficient  sum  of  money  to  pay  the  freight  when  the 
rate  should  be  ascertained.  He  gave  him  no  bill  of  lading,  but 
filled  up  one  of  the  printed  forms,  making  it  complete  except 
the  freight  rate  ;  but  it  was  not  then  delivered  to  Meyer.  The 
freight  agent  testified,  that  "the  bill  of  lading  was  open  before 
plaintiff  at  the  time"  [the  time  it  was  filled  up],  "  and  he  could 
have  known  the  contents,  if  he  had  desired  ;"  "could  not  say 
plaintiff  read  the  paper."  Its  contents  were  not  explained  to 
him.  On  the  next  day,  the  agent,  having  learned  the  rate,  in- 
serted it  in  the  bill  of  lading,  which  he  forwarded,  together 
with  the  surplus  of  money,  to  Meyer,  at  Bluft'ton,  Indiana. 
The  testimony  tended  to  show  the  box  of  goods  was  safely 
transported  to  a  point  beyond   the  defendant  railroad's  termi- 
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mip,  and  that,  it"  lost,  il  must  have  been  after  it  liad  left  de- 
fendant's personal  custody. 

One  clause  in  the  bill  of  lading  reads  as  follows:  '' It  is 
further  stipulated  and  agreed,  that  in  case  of  any  Iqss,  detri- 
ment, or  datnage  done  to,  or  sustained  by  any  of  the  property 
herein  receipted  for,  during  such  transportation,  whereby  any 
legal  liability  or  responsibility  shall  or  may  be  incurred,  that 
company  alone  shall  be  held  answerable  therefor,  in  whose 
actual  custody  the  same  may  be  at  the  time  of  the  happening 
of  such  loss,  detriment,  or  damage."  It  is  contended,  that 
Meyer  could  and  should  have  read  the  bill  of  lading  when  it 
was  being  tilled  up,  and  that  therefore  he  must  be  charged 
with  a  knowledge  of  its  terms,  and  held  to  have  acquiesced  in 
them.  On  this  theory,  several  charges  were  asked  and  I'cfused. 
We  think  this  position  untenable.  Possibly,  if  contempora- 
neously with  the  delivery  of  the  goods  to  the  railroad  he  had 
received  the  bill  of  lading  containing  such  stipulation,  he 
would  be  conclusively  presumed  to  have  read  it,  and  to  have 
acquiesced  in  it. — Goeiter  v.  Pickett^  61  Ala.  387  ;  Dmvson  v. 
Barrus^  73  Ala.  111.  And  this  would  have  been  no  hardship, 
for  he  would  then  have  had  it  in  his  power  to  reject  the  terms. 
Failing  to  read  the  contract  he  was  accepting,  might  be  fairly 
interpreted  as  an  expression  of  full  contidence,  and  an  agree- 
ment to  accept  the  terms  they  would  offer.  That  is  not  tiiis 
case.  The  railroad  company,  through  its  agent,  agreed  to  ac- 
cept, and  did  accept  the  freight,  knowing  it  was  consigned  to  a 
point  beyond  its  terminus.  It  agreed  to  accept,  and  did  ac- 
cept, payment  of  freight  charges  for  the  entire  route.  These, 
without  more,  bound  the  railroad  company,  as  a  common  car- 
rier, to  deliver  the  freight  at  the  point  of  destination.  That 
liability  could  have  been  limited  by  special  contract — stipula- 
ted terms  acquiesced  in  by  the  shipper.  There  is  nothing  in 
this  record  to  show  that  Meyer  was  informed  of  any  proposed 
limitation  of  the  carrier's  accustomed  liability,  nor  is  any  thing 
shown  which  cast  on  him  the  duty  of  informing  himself.  The 
charges  asked  were  properly  refused. 

Affirmed. 
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Watson  1?.  Kent. 

Statutory  Actum  in  nature  of  Ejectment^  hy  Purchaser 
at  Tax  Sale. 

1.  Acts  of  Feb.  12th  and  Feb.  IStJi,  1879,  relating  to  sale  of  land  for  de- 
linquent taxes. — The  act  approved  February  13tli,  1879,  entitled  "An  act 
relating  to  land  sold  for  payment  of  taxes,"  being  of  later  date  than  the 
act  approved  February  12th,  entitled  "An  act  to  provi<le  for  the  sale  of 
laud  and  other  real  estate  for  delincjuent  taxes,  and  the  redemption 
thereof"  (8ess.  Acts  1878-9,  pp.  ;^-8,  8-9),.  necessarily  supersedes  and 
repeals  it,  so  far  as  there  is  any  conflict  between  the  two. 

2.  Same ;  conclusiveness  of  judgment  ordering  sale. — Under  the  said 
statute  of  February  12th,  1879,  as  construed  in  Driggers  r.  Cassadg 
(71  Ala.  529),  where  lands  have  been  judicially  condemned  to  the  pay- 
ment of  taxes  by  a  judgment  of  the  Probate  Court  rendered  in  con- 
formity to  the  provisions  of  the  statute,  the  record  prima  facie  showing 
jurisdiction,  such  judgment  is  conclusive  on  the  tax-payer,  as  a  general 
rule,  and  can  not  be  impeached  on  any  ground  which  would  have  been 
a  goo<l  defense  against  its  rendition  ;  but,  under  the  later  statute,  the 
tax-payer  may,  nothwithstanding  the  judgment,  show  that  the  taxes 
had  been  jiaid. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  hy  Robert  Watson,  against  Ran- 
dolph Kent,  to  recover  the  possession  of  three  parcels  of  land, 
eacii  containing  forty  acres,  subdivisions  of  section  iive  (5),  in 
township  eleven  (11),  range  nineteen  (19)  ;  and  was  com- 
menced on  the  8th  September,  1884.  The  defendant  pleaded 
not  guilty,  and  the  cause  was  tried  on  issue  joined  on  that  plea. 
The  plaintiff  claimed  the  land  under  a  purchase  at  a  sale  for 
unpaid  taxes;  and  he  produced  in  evidence-  the  docket  of  the 
tax-collector,  which  showed  that  the  three  parcels  of  land  were 
assessed  for  the  year  1881  to  "nnknown  owner,"  and  that  a 
judgment  of  condenv'ition  in  regular  form,  declaring  a  lien, 
and  ordering  a  sale  of  the  lands,  was  rendered  by  the  probate 
judge  on  the  10th  April,  1882;  anda  deed  executed  to  him  by 
the  probate  judge  on  the  24th  May,  1884,  which  recited  that 
he  became  the  purchaser  at  a  sale  made  on  the  22d  May,  1882, 
and  that  the  laiids  had  never  been  redeemed  ;  and  he  also 
proved  that  legal  notice  of  the  sale  had  been  given  by  public 
advertisement  as  required  by  law.  The  defendant  then  intro- 
duced the  assessment-book  (Code,  §§  395-6),  which  showed  the 
assessment  of  taxes  against  him  for  the  year  1881,  amonnting 
to  $37.20,  the  subdivisions  of  his  lands  not  being  specified,  nor 
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other  description  of  tiiem  given;  and  the  book  required  by 
law  to  be  prepared  by  the  probate  judge,  and  by  him  delivered 
to  the  tax-collector  (Code,  §  435),  showing  the  taxes  assessed 
against  him  for  the  year  1881.  and  an  entry  by  the  collector 
showing  their  payment.  Pie  also  introduced  the  tax-collector 
as  a  witness,  who  testified  to  his  payment  of  the  taxes  assessed 
against  him  for  the  year  1881,  prior  to  the  1st  J\Iarcli,  1882; 
and  testified  to  the  same  fact  himself.  To  each  part  of  this 
evidence  the  plaintiff  objected,  on  the  ground  that  it  contra- 
dicted the  judgment  of  condemnation,  and  he  excepted  to  the 
overruling  of  his  several  objectione.  The  admission  of  this 
evidence,  and  a  general  charge  in  favor  of  the  defendant,  to 
which  the  plaintiff  also  excepted,  are  assigned  as  error. 

N.  W.  Griffin,  for  the  appellant. 

Wm.  H.  Parks,  contra. 

SOIVIERVILLE,  J.— In  Driggers  v.  CasmdyJlAh.  .529,  we 
construed  the  act  of  the  General  Assembly  approved  February 
12th,  1879,  entitled  "An  act  to  provide  for  the  sale  of  land 
and  other  real  estate  for  delinquent  taxes,  and  the  redemption 
thereof." — Acts  1878-9,  pp.  3-8.  We  there  laid  down,  as  a 
general  rule,  that  where  the  lands  of  an  owner  had  been  judi- 
cially condemned  to  the  payment  of  taxes,  by  a  judgment  of 
the  Probate  Court  rendered  in  conformity  to  the  provisions  of 
this  act,  the  record  prima  facie  showing  jurisdiction,  such 
judgment  would  be  conclusive  on  the  tax-payer,  and  could  not 
ordinarily  be  attacked  on  any  ground  which  could  have  been 
pleaded  in  defense  on  the  trial,  oi-  in  bar  of  the  rendition  of 
such  judgment  of  condenniation.  To  this  rule  there  seems  to 
be,  at  least,  one  exception,  which  is  specified  in  an  act  of  the 
General  Assembly  approved  February  13th,  1879 — one  day 
later  than  the  former  act — and  which  is  entitled  ''An  act  re- 
lating to  land  sold  for  the  payment  of  taxes."  This  statute 
provides,  among  other  things,  that  where  a  tax-sale,  from  any 
cause,  is  invalid  to  pass  the  title  of  land  to  the  purchaser,  it 
shall  nevertheless  operate  to  transfer  to  the  purchaser  the  lien 
of  the  State  or  county  on  the  property,  for  the  payment  of  the 
taxes  for  which  it  was  sold. — Acts  1878-9,  pp.  8-9.  The 
purchaser,  or  any  one  clainjing  under  him,  is  authorized  to  sue 
the  owner  to  recover  possession  of  such  lands;  and  it  is  de- 
clared that,  "if  final  judgment  be  rendered  that  the  plaintiff 
i^not  entitled  to  recover  possession,  on  the  ground  of  any  in- 
validity  in  such  sale,  except  for  the  reason  tJie  taxes  were  not 
due^''  the  court  shall  impanel  a  jury  to  ascertain  the  amount  of 
taxes  for  which  the  land  is  chargeable  in  the  plaintiff's  favor, 
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and  shall  render  judgment  for  him  in  this  sum,  with  interest 
at  the  rate  of  tweiity-tive  per  centum  j)er  annum,  with  costs  of 
suit;  which  is  made  a  lien  on  the  land,  and  may  be  enforced  by 
execution  as  in  other  cases. — Acts  1878-79,  §  3,  p.  9. 

We  can  place  but  one  construction  on  this  act,  whicii,  being 
more  recent  in  date  tlian  the  act  approved  February  12th,  1879 
— construed  l)y  us  in  Drlygers  v.  Cassady,  supra — must  operate 
to  repeal  it  so  fai"  as  there  is  any  conflict  between  the  two. 
Tlie  later  statute  recognizes  the  fact,  that  there  may  be  cases 
where  the  judgment  of  the  Proi)ate  Court,  ordering  the  sale  of 
lands  for  taxes,  under  the  provisions  of  the  older  statute,  is  not 
conclusive  on  the  owner  as  to  its  validity;  and  one  of  the  ex- 
ceptions, which  is  designated  eo  nomine,  is  where  "  the  taxes 
were  not  due.''''  It  is  true  that  the  judgment  itself  Unds  spe- 
cially that  such  taxes  were  due  and  unpaid,  and  any  proof  of 
such  payment  contradicts  the  judgment.  But  the  answer  to 
this  is,  that  the  statute  authorizes  this  to  be  done,  where  for 
any  reason  the  owner  did  not  owe  the  tax. 

The  evidence  introduced  in  the  present  case  shows  that  the 
owner  had  paid  his  tax,  and  nothing  therefore  remained  due 
from  him  to  the  State  or  county.  This  evidence  was  properly 
admitted,  under  the  influence  of  the  statute  under  discussion; 
and  the  judgment  must  be  attirmed. 


Crim  V.  Nelms. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Esloppt'l  between  landlord  and  tenant. — The  rule  which  holds  a  ten- 
ant esto])ped  from  disputing  the  title  of  his  landlord,  without  first  sur- 
rendering the  possession  which  he  has  received,  is  founded  on  consid- 
erations of  public  policy,  and  is  co-extensive  with  its  requirements 
and  purposes;  and  it  depends  on  the  existence  of  the  legal  relation, 
which  can  only  be  created  by  a  valid  contract. 

2.  Same;  alienation  of  homestead. — A  conveyance  of  the  homestead 
by  husband  and  wife,  the  voluntary  signature  and  assent  of  the  wife 
not  being  shown  and  certified  as  required  l)y  law  (Code,  §2822),  is  a  nul- 
lity, and  has  no  operation  against  the  husband,  by  estoppel  or  other- 
wise ;  and  a  subsequent  verbal  promise  by  him  to  pay  rent  to  the 
grantee,  no  surrender  or  change  of  possession  being  shown,  is  without 
consideration,  and  does  not  create  the  relation  of  landlord  and  tenant 
between  them.  • 
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Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  TL  D.  Clayton. 

This  action  was  brought  by  John  T.  Crim,  ngaiiist  Allen 
Nelms,  tenatit  in  possession,  to  recover  a  tract  of  land  contain- 
ing eigiity  acres;  and  was  commenced  on  18th  October,  18SL 
In  the  marginal  statement  of  the  parties'  names,  in  the  several 
minute-entries,  the  name  of  J.  J.  Yarbrongh,  as  landlord,  is 
entered,  and  he  seems  to  have  been  admitted  to  defend  in  that 
capacity;  but  the  fact  is  nowhere  stated  in  the  record.  The 
defendant  pleaded  not  guilty,  and- the  cause  was  tried  on  issue 
joined  on  that  plea.  On  the  trial,  as  the  bill  of  exceptions 
states,  the  plaintiff  read  in  evidence,  after  proving  its  execu- 
tion, a  deed  for  the  premises  sued  for,  executed  to  him  l)y  J. 
J.  Yarbrough  and  Matt  A.  P.  Yarl)rough  ;  which  deed  was 
dated  February  8th,  1875,  recited  as  its  consideration  the  pay- 
ment of  $725  in  cash,  and  was  acknowledged  l»y  the  grantors, 
on  the  day  of  its  date,  before  a  justice  of  the  peace,  whose  cer- 
tificate was  in  due  form  ;  but  there  was  no  certificate  of  the 
acknowledgment  by  said  Mntt  A.  P.  Yarbrough.  as  the  wife  of 
said  J.  J.  Yarbrough,  on  examination  separate  and  apart  from 
her  husband,  nor  is  it  any  where  stated  Matt  A.  P.  Yarl)rough 
was  the  wife  of  said  J.  J.  Yarbrough.  ''The  plaintiff  then 
introduced  evidence  tending  to  show  that,  immediately  after 
the  execution  of  said  deed,  said  Yarbrough  rented  said  land 
from  plaintiff  for  the  year  1875,  and  continued  to  rent  the  same 
annually,  either  in  person  or  for  atiother  person,  until  the  year 
1880,  agreeing  that  the  rent  should  be  paid  to  plaintiff",  until  a 
short  time  before  the  beginning  of  this  suit.  There  was  no 
evidence  of  tenancy  by  defendant,  except  while  he  resided  on 
the  land.  The  evidence  on  the  part  of  the  defendant  showed 
that  said  Yarbrough  was  a  married  man  at  the  time  of  making 
said  deed,  and  resided  on  the  said  land,  occupying  it  as  a  home- 
stead. There  was,  also,  evidence  tending  to  deny  the  renting 
of  said  land  l)y  said  Yarbrough  from  plaintiff,  and  on  this  sub- 
ject the  evidence  was  conflicting.  This  was  all  the  evidence, 
and  all  the  evidence  tended  to  prove,  except  as  to  the  value  of 
the  annual  rent.  On  this  state  of,  the  evidence,  the  court 
charged  the  jury,  on  the  request  of  said  Yarbrough,  that  they 
should  find  for  the  defendant,  if  they  believed  all  the  evidence 
in  the  case."'  The  plaintiff"  excepted  to  this  charge,  and  he 
now  assigns  it  as  error. 

Wm.  II.  Baknes,  for  appellant.- — The  question  is  not  wheth- 
er the  plaintiff  had  title,  but  whether  the  defendant  was  in  a 
condition  to  deny  or  dispute  the  fact ;  and  on  that  question 
the  appellant  cites  Pope  v.  IlarJeins,  16  Ala.  321  ;  Clark  v. 
Clark,  51  Ala.  498;  Milton  v.  Haden,  32  Ala.  30;  Millsr  v. 
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Bosandon,  9    Ala.    317;  Farris  tfe   MeCurdy    v.    Houston, 
74  Ala.  162. 

Wm.  J.  Samford,  and  Geo.  P.  Harrison,  contra. — The  deed 
on  which  plaintiff  sought  a  recovery  was  void — was  a  mere 
niiUitv,  having  no  legal  effect  or  operation. — Miller  v.  Marx, 
55  Ala.  322:  McGwire  v.  VanPelt,  55  Ala.  344;  rialso  v. 
iSeavjright,  65  Ala.  43;  Alfordv.  Lehman,  Diirr  &  Co.,  76  Ala. 
526.  The  relation  of  landlord  and  tenant  never  existed  be- 
tween hitn  and  Yarbrough,  and  the  latter  was  not  estopped  from 
showing  the  fact.— TaylorVs  Landlord  e%  Tenant,  §§  706-08. 

CLOPTON,  J. — The  sole  question  of  contention  is,  whether 
the  appellee,  Yarbrough,  who  appeared  and  made  himself  a 
defendant,  as  landlord  of  the  tenant  in  possession,  is  precluded 
to  show  title  in  himself,  by  the  general  rule,  which  estops  a 
tenant  from  disputing  the  title  of  his  landlord,  without  iirst 
surrendering  possession.  The  estoppel  is  founded  on  consid- 
erations of  public  policy,  and  is  co-extensive  with  its  require- 
ments and  purposes.  It  rests  on  the  equitable  doctrine,  that 
one  having  obtained  possession  of  another's  land,  by  recogniz- 
ing and  admitting  his  title,  shall  not  be  allowed  to  call  it  in 
question,  without  restoring  the  latter  to  the  vantage-ground  of 
possession,  on  which  to  litigate  his  title.  It  may  be  generally 
said,  that  the  estoppel  applies  in  ail  cases  where  the  tenant  is 
let  into  possession,  even  if  he  be  the  owner.  The  owner,  out 
of  possession,  will  not  be  suffered  to  obtain  it  by  the  artifice  of 
renting,  and  avail  himself  of  the  undue  advantage  in  the  as- 
sertion of  his  title.  The  estoppel  applies  whenever  there  has 
been  a  letting  into  possession,  either  actual  or  constructive,  and 
is  co-extensive  with  the  possession  received — a  delivery  of  cor- 
poreal possession,  or  circumstances  under  which  a  continuance 
in  possession  is  equivalent  to  a  fresh  letting. 

A  decision  of  the  case  does  not  require  the  consideration  of 
the  well  settled  exceptions  to  the  general  rule.  Unless  a 
tenancy  is  shown,  the  rule  has  no  operation.  To  the  enforce- 
ment of  the  estoppel,  the. relation  of  landlord  and  tenant  must 
be  established.  The  rule  does  not  prohibit  to  an  alleged  ten- 
ant the  right  to  show  that  such  relation  was. not  created.  The 
primary  and  controlling  question,  on  the  facts  shown  by  the 
record,  is,  does  such  relation  exist,  so  as  to  bring  the  defend- 
ant within  the  influence  of  the  rule? 

The  relation  of  landlord  and  tenant  depends  for  its  existence 
on  a  valid  contract,  express  or  implied.  If  the  contract  is  in  vi- 
olation of  law,  or  against  public  policy,  the  relation  is  want- 
ing.— Raineyv.  Capj)s,  22  Ala.  288.  On  like  principle,  where 
the  tenant  is  induced  to  accept  a  lease  bj  force,   fraud,  or  mis- 
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representation,  or  accepts  under  a  mistake,  or  in  ignorance  of 
liis  rights,  lie  may  impeach  the  title  of  iiis  landlord.  A  tenancy 
thus  obtained  is  not  valid,  and  being  avoided,  the  relation  of 
landlord  and  tenant  is  not  established.  And  the  tenant  is  not 
estopped  from  showing  that  the  title  of  the  landlord  has  ex- 
pired, or  been  extinguished,  whereby  the  relation  has  been  ter- 
minated. As  to  its  validity,  a  contract  of  lease  depends  on  the 
same  principles  as  the  validity  of  other  contracts.  Unless  sup- 
ported by  an  sufficient  legal  consideration,  it  is  invalid — in- 
capable of  enf(trcement.  Withoiit  a  legal,  valid  contract,  there 
is  nothing  from  which  the  relative  riglits,  lial)ilities,  and  duties 
of  landlord  and  tenant,  can  arise. 

Shelton  v.  Carroll^  16  Ala.  148,  was  an  action  of  ejectment 
against  the  tenant  in  possession.  Synott  and  his  wife  were  ad- 
mitted to  defend,  and  entered  into  the  usual  consent  rule.  The 
plaintiff  derived  title  to  the  prennses  as  the  alienee  of 
Hansford,  who  continued  in  possession,  paying  rent  to  the 
])laintiff  up  to  his  death.  His  widow  remained  in  possession 
after  his  death,  being  entitled  to  dower  and  (luarantine.  She 
afterwards  married  Synott,  who  entered  in  possession  in  right 
of  his  wife  ;  and  afterwards,  while  in  possession,  paid  rent  to 
the  plaintiff  for  a  short  time.  Chilton,  J.,  says:  "As  to  the 
payment  of  rent  by  the  defendant,  Synott,  to  the  lessor  of  the 
plaintiff,  it  is  shown  that  such  payment  was  gratuitous,  and 
was  doubtless  made  under  a  mistaken  view  of  his  rights.  The 
relation  of  landlord  and  tenant  did  not  in  fact  exist  by  any 
valid  contract.  Synott  having  the  right  to  occupy  the  prem- 
ises until  dower  was  assigned  to  his  wife,  the  gratuitous  pay- 
ment of  rent  could  not  estop  him  from  showing  the  true  char- 
acter in  which  he  held  the  premises.  Tie  entered  under  no 
lease,  but  held  in  right  of  his  wife;  and  although  the  pay- 
ment of  rent  raised  the  presumption  of  a  lease,  it  was  but  a 
presumption,  and  therefore  liable  to  be  rebutted." 

No  proof  of  title  is  recpiired  to  support  ejectment  by  a  land- 
lord against  the  tenant,  if  a  tenancy  is  shown.  A  verbal  agree- 
rtient  to  pay  rent,  if  not  within  the  statute  of  frauds,  or  its  act- 
ual payment,  may  be  sufficient  to  raise  a  presumption  of  the 
relation,  and  make  it  incumbent  on  the  defendant  to  show  the 
invalidity  of  the  agreement,  or  its  insufficiency  to  originate  the 
relation.  An  actual  letting  into  possession,  or  its  equivalent, 
is  a  sufficient  consideration  ;  and  if  no  other  valid  objection  to 
the  contract  exists,  the  lessor,  under  ordinary  circumstances, 
"must  be  put  in  datu  (juo,  before  the  lessee  can  assail  his  title. 
But,  where  the  landlord  is  out  of  possession,  and  has  no  title, 
really  or  prima  facie  sufficient  to  confer  possession,  or  enjoy- 
ment of  the  premises  by  his  permission,  and  his  condition  or 
position  is  not  changed  in  any  respect,  either  to  his  detriment, 
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or  to  the  advantage  of  the  tenant,  tlie  latter  may  prove  the 
true  character  of  the  transaction,  for  tlie  purpose  of  showing 
that  the  relation  of  landlord  and  tenant  has  no  foundation. 
Fuller  V.  Sioeet,  30  Mich.  237;  18  Atner.  Rep.  122;  Cornish 
V.  Seawell,  8  J3.  &  C.  471  ;  Grovenor  v.  Woodhouse,  1  Bing. 
38;  Farlss  &  McCardy  v.   Houston,  74  Ala.  162. 

Yarbrough  was  the  owner  of  the  land,  to  recover  which  the 
action  was  brought,  and  was  in  possession,  occupying  it  as  a 
homestead,  at  the  time  of  the  execution  of  the  deed  by  him- 
self and  wife  to  the  plaintiff,  in  February,  1875.  The  volun- 
tary signature  and  assent  of  the  wife  are  not  shown  by  an  ex- 
amination separate  and  apart  from  her  husband,  certified  to  in 
writing  upon,  or  attached  to  the  deed,  as  required  by  section 
2822  of  Code.  The  plaintiff'  was  out  of  possession,  with  no 
pretense  of  claim  or  title,  other  than  the  deed  ;  which,  by  our 
uniform  decisions,  is  a  nullity,  and  confers  no  rights.  It  is  not 
sutticient  to  support  ejectment  against  the  husband,  nor  does  it 
operate  against  him  by  estoppel  or  otherwise. — Miller  v. 
Marx,  55  AVa.  322  ;  MoGuire  v  Van  Pelt,  Ih.  344 ;  Tlaho  v. 
Seawright,  65  Ala.  43 ;  Alford  v.  Lehraan,  Durr,  <&  Co.,  76 
Ala!  523.  ■  As  the  evidence  is  conflicting  as  to  the  fact  of  rent- 
ing, we  must  concede  that,  immediately  after  the  execution  of 
the  conveyance,  Yarbrough  rented  the  land  from  tiie  plaintiff 
for  the  year  1875,  and  continued  to  rent  it  annually,  either  for 
himself  or  another,  until  1880.  At  the  time  of  the  making  of 
the  deed  there  was  no  ostensible  change  of  possession, or  of  the 
condition  of  the  parties.  It  does  not  appear  that  any  rent  was 
in  fact  paid  or  demanded,  nor  that  there  was  a  written  lease, 
or  a  written  promise  to  pay  rent. 

As  the  deed  conferred  no  rights,  the  plaintiff  was  without 
pretense  of  title  to  confer  possession,  or  make  a  new  letting 
to  the  owner  of  the  land  in  possession,  who  had  executed  the 
conve3'ance.  Plad  the  plaintiff  brought,  before  the  promise  to 
pay  rent,  an  action  to  recover  the  lands,  Yarbrough's  title,  pos- 
session, and  right  of  possession,  would  have  been  a  full  and 
complete  defense.  The  plaintiff  was  powerless  to  put  Yar- 
brough out,  or  even  to  disturb  his  possession.  If  he  had  entered 
into  possession  without  permission,  he  would  have  been  a  tres- 
passer. Had  the  defendant  been  in  possession  without  title, 
and  on  assertion  of  title  by  the  plaintiff,  which  was  conceded 
and  recognized  by  the  defendant,  his  promise  to  pay  rent,  and 
agreement  to  hold  thereafter  under  the  plaintiff,  would  have 
been  supported  by  a  sufficient  consideration.  But  even  a  con- 
troversy respecting  the  title  and  right  to  possession,  based  on  a 
claim  under  the  deed,  which  had  not  assumed  the  form  of  a 
pending  suit,  would  not  have  been  a  consideration  sufficient  to 
support  a  verbal  promise  to  pay  rent  as  a  compromise  and  set- 
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tlement,  there  being  no  reasonable  ground  for  snch  contro- 
versy.— Prater  v.  Miller,  25  Ala.  320  ;  Prince  v.  Prinoe,  67 
Ala.  565. 

The  land  was  the  homestead  of  the  defendant,  which  it  is  the 
policy  of  the  State  to  secure  from  the  reach  of  creditors,  for 
the  enjoyment  and  benefit  of  himself  and  family ;  and  the 
alienation  of  which  the  wife  is  invested  with  power  to  prevent 
The  deed,  purporting  to  alienate  this  homestead — a  mere  nul 
Hit)' — is  the  only  foundation  on  which  to  base  the  validity  of 
the  renting.  They  may  be  regarded  as  parts  of  one  transac- 
tion. The  case  is  one  of  a  naked  promise  by  the  owner  of  real 
property,  of  which  he  is  possessed,  and  which  is  his  homestead, 
to  pay  rent  for  the  use  and  ejijoyment  of  the  same,  to  a  third 
person,  without  any  element  of  detriment  or  inconvenience  to 
the  promisee,  or  of  benefit  to  the  promisor.  If  such  transac- 
tion can  impart  validity  to  the  relation  of  landlord  and  tenant, 
then  a  mere  unsupported  verbal  promise  may  defeat  the  pub- 
lic policy,  as  expressed  in  the  statute  and  organic  law.  The 
plaintiff  parted  with  nothing,  and  the  defendant  gained  noth- 
ing. Such  promise  is  gratuitous,  and  does  not  operate  to  pre- 
clude the  defendant  to  sho'v  the  true  state  of  facts,  and  the 
right  in  which  he  held  the  premises,  to  the  end  of  disproving 
the  relation  of  landlord  and  tenant.  Otherwise,  the  estoppel, 
which  was  designed  merely  for  the  protection  of  the  landlord, 
would  be  perverted  to  the  destruction  of  the  tenant.  Evi- 
dently the  deed  to  plaintiff  was  executed,  and  the  renting  was 
induced,  by  a  mistake,  or  in  ignorance  of  the  rights  of  the  par- 
ties, and  of  the  effect  of  the  deed. 

The  record  does  not  show  at  what  time,  under  whom,  or  by 
what  agreement,  Nelms,  the  tenant  in  possession,  entered  on 
the  premises.  But,  as  Yarbrough  appeared,  and  made  him- 
self a  defendant,  as  landlord  of  Nelms,  and  assumed  the  de- 
fense, without  objection,  so  far  as  appears,  and  as  couusel  have 
treated  and  argued  the  case  as  a  suit  between  plaintiff  and  Yar- 
brough, involving  their  rights  and  liabilities  alone,  we  have  so 
considered  it. 

Affirmed. 
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1.  Wlien  action  lies  for  rents  received. — A  person  wlio  receives  the  rents 

of  lunds,  while  in  possession  under  cliiiin  of  title  adverse  to  the 
plaintiff,  is  not  liable  to  the  plaintiff  in  an  action  for  money  had 
and  received,  although  a  suit  in  equity  was  at  the  time  pending 
to  hold  him  liable  as  trustee  of  the  lands  for  the  l)enefit  of  the 
plaintiff.     Lockard  r.  Barton,  189. 

2.  Action  hij  principal,  un  co)itract  of  agent. — AVhen  an  agent  makes 

a  contract  for  the  benefit  of  his  jirincipal,  whose  name  is  not  dis- 
close<l,  the  princi])al  may  sue  on  it  in  his  own  name.  Bell  r. 
Reynolds  d:  Lee,  511. 

3.  Action  for  fraud  ;  lies  when. — A  fraud  which  entitles  a  purchaserof 

property  to  a  right  of  action  for  deceit,  ordinarily  consists  in  the 
misrepresentation  or  concealment  of  a  material  fact,  on  which  he 
has  a  right  to  relj',  and  does  rely,  operating  an  inducement  to  the 
contract,  whereby  he  is  deceived  or  injured.  It  is  not  indispensa- 
ble that  it  should  be  the  sole  inducement ;  if  it  contribute  mate- 
rially, it  is  sufficient ;  and  in  case  of  active  representations,  knowl- 
edge of  its  falsity  is  not  essential.     Jordan  &  Son  r.  Pickett,  331. 

4.  Same. — Silence,  to  be  an  actionable  fraud,  must  relate  to  material 

matter,  known  to  the  party,  and  which  it  was  his  duty  to  CAim- 
umnicate  under  the  circumstances.  Though  a  concealment  may 
be  tantamount  to  a  misrepresentation,  every  omission  to  disclose 
facts,  though  material,  is  not  necessarily  fraudulent.  The  true 
rule  lies  between  the  civil  law,  requiring  the  seller  to  disclose 
every  defect  known  to  him,  and  the  rule  adopted  in  some  cases 
requiring  the  purchaser  to  make  inquiry,  omitting  it  at  his  peril. 
lb.  331. 

5.  Same. — The  concealment  must  be  for  the  purpose  of  continuing  a 

false  impression  or  delusion  under  which  the  purchaser  has  fallen, 
or  of  suppressing  inquiry  and  thereby  effecting  a  sale — with  in- 
tention to  conceal  or  suppress,  and  it  must  operate  an  induce- 
ment to  the  contract.     lb.  331. 

6.  Same. — When  the  means  and  sources  of  information  are  equally 

accessible  to  both  parties,  the  ignorance  of  the  purchaser  is  re- 
garded as  self-deception,  unless  art  or  artifice  is  employed  to  pre- 
vent investigation,  or  stifle  information.  If  this  be  not  the  case, 
when  it  rests  in  the  personal  knowledge  of  individuals  unknown, 
or  exclusively  within  the  knowledge  of  the  seller,  the  .conceal- 
ment of  a  material  fact,  though  without  art  or  artifice,  is  willful 
or  intentional,  and  sufficient  to  sustain  a  right  of  action.     lb.  331. 

7.  Same. — Fraud  and  damage  must  concur,  to  furnish  a  cause  of  ac- 

tion, the  damage  being  the  natural  and  proximate  consequence 
of  the  fraud.     The  concealment,  however  material,  which  is  not 
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a  moving  inducement  to  the  purchaser,  works  him  no  injury. 
lb.  SSI. 

8.  Action  on  account  for   price  of  liquors  sold;  production  of  license. 

Under  the  statute  which  declares  that  "no  person  must  obtain  a 
judgment  upon  any  account,  any  item  of  which  is  for  vinous  or 
spirituous  ]iqut)rs  in  less  quantities  than  a  (juart,  without  i)ro- 
ducing  to  the  court  a  license  showing  his  authority  to  retail  at  tiie 
date  of  such  item"  (Code,  §  1546)  ;  the  defendant  may  waive  the 
benefit  of  this  defense,  and  when  it  is  waived,  a  judgment  ren- 
dered on  such  account,  without  the  production  of  the  license,  is 
not  void.     Rasherry  v.  Pullidm,  191. 

9.  Same  ;  v;hen   st'itute  must  be  pleaded  ;  burden  of  proof. — "When  the 

action  is  founded  on  a  note,  which  does  not  disclose  that  any  part 
of  the  consideration  is  the  price  of  sucli  liquors,  the  statute  must 
be  specially  pleaded,  and  is  not  available  under  the  plea  of  want 
of  consideration,  or  failur.;  of  consideration;  but  the  plea,  though 
asserting  a  sale  of  spirituous  liquors  by  retail  without  license, 
does  not  impose  on  the  defendant  the  burden  of  i)roving  the  want 
of  license.     lb.  191. 

10.  Same;  eridence  as  to  consideration  of  note  or  account. — Tlie  action 

being  on  a  note,  and  the  j)laintiff' s  itemized  account,  for  which  it 
was  given,  I)eing  excluded  as  evidence,  on  the  <lefendaiit's  ob- 
jection, l)ecause  of  the  items  of  spirituous  liquors,  the  defendant 
can  not  use  those  items  as  evidence  sliowing  the  consideration  of 
the  note;  but  the  j)laiiitilf  testifying  as  a  witness  for  himself,  to 
the  sale  of  goods  and  merchandise,  as  the  consideration  for  the 
note,  the  defendant  mav  cross-examine  him  as  to  the  particular 
items.     lb.  191. 

11.  Action  against  partnership,  and  against  partners  indiridually;  service 

of  process,  and  recitals  as  to  appearance;  amendment  of  clerical 
misprision. — In  an  action  against  a  partnership  by  its  firm  name 
only,  ])rocess  bi'ing  served  on  one  or  more  f»f  the  partners,  a  judg- 
ment may  be  rendered  against  the  partnership,  which  will  bind 
tiie  j<Tint  property  of  all  the  associates  (Code,  §2904)  ;  but,  when 
the  indiviihial  partners  are  named  as  defendants,  tliough  they  are 
described  as  doing  business  under  the  partnership  name,  judg- 
ment can  only  be  rendered  against  those  who  are  served  with 
process,  and  a  recital  of  the  appearance  of  the  parties  will  be  con- 
strued to  apply  onlv  to  those  who  are  shown  to  have  been  servetl 
with  process;  and  if  judgment  is  entered  against  all,  the  error 
will  be  regarded  as  a  clerical  n.isprision,  and  will  be  amended  at 
the  cost  of  the  appellants.     Ladiga  Sau--Mill  Co.  r.  Smith,  108. 

12.  Action  at  lav  by  mortgagee. — The  mere  fact  that  a  creditor  holds  a 

mortgage,  or  other  like  security  for  his  debt,  does  not  interfere  in 
any  manner  with  his  rights  to  sue  at  law,  and  reduce  his  claim  to 
judgment.      Williams  v.  Co.r,  S25. 

13.  Same;  transfer  of  interest   in.  mortgaged  property. — When  the  plain- 

tiff" holds  an  undisputed  debt  against  the  defendants,  who  have 
executed  to  a  thinl  party  a  deed  of  trust  for  the  benefit  of  all  their 
creditors,  the  fact  that  the  plaintitF  has  sold  to  another  "all  his 
right,  title  and  interest  in  the  assigned  property"  and  given  a 
credit  on  the  note  for  the  amount  thus  received,  and  by  the  trans- 
fer expressly  reserved  his  claim  for  the  balance  due,  and  that  the 
property  conveyed  by  the  deed  of  trust  was  more  tluin  sufficient 
to  pay  all  the  debts  of  defendants,  can  not  defeat  his  right  of  re- 
covery at  law.  At  law,  these  facts  operate  only  as  a  lelease  of 
the  security,  which  would  enure  to  the  benefit  of  the  other  cred- 
itors, or,  when  they  were  fully  satisfied,  to  the  ultimate  benefit  of 
the  grantors  in  the  deed  of  trust.     lb.  325. 
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14.  Action,  against  married  woman,  reliered  of  disahilitien  of  coverture. 

A  decree  of  the  clrvncellor  relieving  a  married  woman  of  the  dis- 
abiUtiesof  coverture  (Code,  §|2731),  althougii  it  does  not  confer  on 
her  a  general  power  to  contract,  expressly  authorizes  her  to 
"buy,"  and  makes  her  liable  "to  be  sued  as  a  femnie  .sole;"  and 
liaving  bouglit  goods  on  credit,  she  ms^y  be  sued  at  law,  and  a 
personal  judgment  rendered  against  her.  Parker  v.  Rogirald  ct 
Stoll,  53(1. 

15.  Action  for  propertii  conveyed  hjj  husband  to  wife. — A  conveyance  of 

pro[)erty  by  the  husband,  to  the  wife  directly,  does  not  create  in 
her  any  legal  title,  and  is  not  available  to  support  an  action  at 
law  by  the  wife,  but  tiie  action,  if  founded  on  the  legal  title,  may 
be  brouiiht  by  the  husband  as  trustee;  "and  when  the  recovery 
rests  wholly  on  upholding  and  enforcing  the  ecpiitable  title  or 
claim  of  the  wife,  resort  must  be  had  to  a  court  of  e(juit\',  which 
alone  is  competent  to  give  effect  to  such  conveyances."  Loeb  tt 
Ih'o.  V.  Manasse.'i,  555. 

16.  .\ction  for  rent  ofirife's  lands;  vho  is  proper  partii  plaintiff. — When 

the  rents,  income  and  profits  of  the  wife's  statutory  estate,  are  the 
mere  incident  of  a  suit  for  the  recovery  of  the  corpus,  the  action 
is  properly  brought  in  her  name  as  sol"  plaintiff";  but,  wlien  they 
are  the  subject  of  a  separate  suit,  and  accrue  after  marriage,  the 
husl)and  may  recover  them  by  action  in  his  own  name  ;  and  the 
fact  that  the  lease  was  made  by  the  wife  dam  sola  does  not  affect 
his  right  of  action.  (Overruling  B'uggs  v.  Price,  64  Ala.  "oM.) 
Wclliamson  v.  Baker,  590. 

17.  Action  against  judicial  officer. — In  granting  or  refusing  a  license  to 

retail  spirituous  liquors,  under  the  provisions  of  the  act  approved 
February  17th,  1885  (Sess.  Acts  1884-5,  p.  179),  whether  the  ap- 
plication is  contested  or  not,  a  judge  of  probate  acts,  not  ministe- 
rially (as  under  former  statutes),  but  judicially,  or  in  a  (juasi- 
judicial  capacity.     Dunliar  r.  Frazer,  538. 

.ADVANCES  TO  MAKE  CROP. 

1.  Sufficiency  of  affidavit. — A  affidavit  for  an  attachment,  to  enforce  a 
statutory  lien  for  advances  to  make  a  crop  (Code,  §  3286),  must 
state  the  nature  or  kind  of  articles  advanceil,  whether  mules, 
horses,  oxen,  necessary  provisions,  tfcc.  ;  and  a  general  averment 
that  advances  were  made  to  enable  the  defendant  to  make  a  crop, 
is  insufficient.     Beard,  Wriglit  &  Hamil  v.  Woodard,  317. 

ADVERSE  POSSESSION. 

1.  Between     co-terminous    proprietors     separated    by    partition    fence. 

Where  a  partition  fence  is  extended  by  one  of  two  adjacent 
owners,  so  as  to  embrace  within  his.  inclosure  a  jwrtion  of  his 
neighbor's  land,  through  inadvertencte,  ignorance  of  tlie  location 
of  the  true  line,  or  for  purposes  of  convenience,  but  intending  to 
claim  only  to  the  true  boundary  line,  wherever  it  might  be,  such 
possession  of  the  excess  would  not  be  adverse  to  the  true  owner. 
Alexander  r.  Wheeler,  167. 

2.  Possession  under  verbal  contract. — Possession  of  land  taken  under 

a  verbal  sale  or  exchange,  and  held  under  claim  of  ownership, 
is  adverse,  and  may  ripen  into  a  title  under  the  statute  of  limita- 
tions,    lb.  167. 

3.  Proof  of  adverse  possession. — To  make  out  the  defense  of  adverse 

possession  for  ten  years  before  suit  brought,  it  is  not  necessary 
to  prove  actual  occupancy  by  the  defendant  himself — it  may  be 
by  himself,  or  by  tenants  holding  under  him.     Elliott  v.  Dycke,  150. 

4.  Adverse  possession,  as  between  laidlord  ant  tenant. — While  a  tenant 
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is  estopped  from  denying  the  title  of  his  landlord,  so  long  as  the 
relation  exists  and  is'recognized  between  them,  he  may  repudiate 
the  relation,  and  set  up  an  adverse  claim  and  possession  in  him- 
self, which  may  ripen  into  a  title  under  the  statute  of  limitations  ; 
but  such  hostile  claim  on  his  part  operates  a  forfeiture  of  the 
lease,  at  the  election  of  the  landlord,  who  may  at  once  eject  him 
as  a  trespasser.      Wells  r.  Sheerer,  14- • 

5.  Same. — When  the  tenant  sets  up  adverse  possession  in  himself,  in 

defense  of  an  action  l)y  the  landlord  under  whom  he  entered, 
knowledge  of  such  adverse  holding  must  be  brought  home  to  the 
landlord,  or  notice  of  collateral  facts  from  which  such  knowledge 
will  be  inferred.     lb.  14^. 

6.  What  constitutes  adverse  possession. — The  possession  of  a  mere  tres- 

passer, entering  and  holding  without  claim  of  right,  is  not  adverse 
to  the  rightful  owner,  and  does  not  ripen  into  a  title  by  lapse  of 
time,  nor  invalidate  a  conversance  by  the  owner  to  another  person. 
Bernstein  v.  Humes,  134. 

7.  Forfeiture  of  title  by  want  of  possessioii. — The  mere  fact  that  the 

owner  of  real  estate  "  has  not  had  possession  of  it,  claiming  title 
to  it,"  for  more  than  twenty  years,  in  the  absence  of  any  adver- 
sary claim  or  possession,  does  not  work  a  forfeiture  of  his  title. 
lb' 1.34. 

8.  Actual  and  constructive  possession. — Actual  possession  of  part  of  a 

tract  of  land,  under  claim  and  color  of  title  to  the  whole,  draws 
,  to  it  constructive  possession  of  the  entire  tract  within  the  boun- 
daries specifie<l ;  but  the  possession  of  a  mere  intruder  extends 
only  to  the  part  actually  occupied  by  him,  although  he  occasion- 
ally cuts  timber  from  the  uninclosed  portions  ;  and  a  purchaser 
from  him,  entering  under  a  writing  which  constitutes  color  of 
title  to  the  whole,  acquires  no  title  to  the  entire  tract  until  his 
own  possession  has  continued  ten  years.     Bxirke  r.  Mitchell,  61. 

9.  Title  acf/uired  bij  adverse  possession. — An   uninterrupted   adverse 

lH)Ssession  of  land  for  ten  years  clothes  the  possessor  with  a  title 
which  will  either  sustain  or  defeat  an  action  of  ejectment.     lb.  61. 

10.  Computation  of  time. — In   the  computation  of  time  necessary  to 

perfect  a  bar  under  the  statute  of  limitations,  only  the  time 
which  elapsed  before  the  commencement  of  the  suit  can  be  con- 
sidered.    Beard  v.  Ryan,  37. 

11.  Continuity  of  possession. — Unbroken  continuity  of  possession  is  an 

essential  element  of  an  adverse  holding,  such  as  will  ripen  into 
a  title  under  the  statute  of  limitations,  except  where  it  is  inter- 
rupted l)y  mere  intruders,  who  are  ejected  by  a  prompt  resort  to 
legal  remedies.     lb.  37. 

12.  Adverse  possession  by  purchaser  or  sub-purchaser. — "When   a   pur- 

chaser of  land,  under  an  executory  contract,  is  let  into  possession, 
not  having  paid  the  purchase-monej  ,  nor  received  a  conveyance, 
his  possession  becomes  adverse  when  he  pays  the  purchase- 
money,  and  not  before ;  but,  if  he  sells  and  conveys  to  a  third 
jierson,  who  pays  the  stipulated  price,  and  is  placed  in  posses- 
sion, the  possession  of  such  sub-purchaser  is  adverse  to  the  orig- 
inal vendor,  and  will  ripen  into  a  title  under  the  statute  of  limita- 
titms,  although  the  first  purchaser  never  paid  the  purchase- 
money,  and  never  acquired  any  title.     7ft.  37. 

13.  Rents  received  by  adverse  possessor. — A  person   who   receives  the 

rents  of  lands,  while  in  possession  under  claim  of  title  adverse  to 
the  plaintiff,  is  not  liable  to  the  plaintifi"  in  an  action  for  money 
had  and  received,  although  a  suit  in  equity  was  at  the  time  pend- 
ing to  hold  him  liable  as  trustee  of  the  lands  for  the  benefit  of  the 
plaintiff.     Lockard  v.  Barton,  189. 
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1.  Deed  of  corporation,  executed  by  agent. — A  corporation  can  not  ap- 

point an  anient  to  convey  lands,  except  by  tlie  vote  of  its  directors, 
or  other  managing  hoard,  in  whom  the  power  to  sell  is  rejmsed 
by  charter,  or  by  the  general  law  ;  and  without  legal  proof  of  such 
corporate  act,  a  deed  purporting  to  be  executed  in  its  name  bj' 
an  agent  is  noi  evidence  of  title.     Standifer  v.  Sirann  d:  Billnps,  88. 

2.  Same;  estoppel  by  ratification  of  agent's  act. — If  the  corporation  be 

held  to  have  ratified  the  acts  of  one  assuming  to  act  as  its  agent 
in  selling  and  conveying  lands,  bj'  its  knowledge  of  the  fact  that 
he  was  so  acting,  such  ratification  would  only  operate  as  an  e<iui- 
table  estoppel,  of  which  courts  of  law  can  not  take  cognizance 
in  an  action  inv(jlving  the  legal  title.     lb.  88. 

3.  Proof  of  agency. — As  a  general  rule,  the  fact  of  agency  can  not  be 

established  by  proof  of  the  acts  of  the  professed  agent,  in  the  ab- 
sence of  evidence  tending  to  show  the  principal's  knowledge  of 
such  acts,  or  assent  to  them ;  yet,  where  the  acts  are  of  such  char- 
acter, and  so  continuous,  as  to  justify  a  reasonable  inference  that 
the  principal  had  knowledge  of  them,  and  would  not  have  per- 
mitted them  if  unauthorized,  the  acts  themselves  are  competent 
evidence  of  the  agency.     Reynolds  v.  Collins,  94. 

4.  Same;  by  corporation. — Record  or  written  evidence  of  the  appoint- 

ment of  a  bank  cashier,  or  other  agent  of  a  corporation,  is  not 
required  ;  it  may  be  inferred  from  an  adoption  or  ratification  of 
his  acts,  as  in  the  case  of  a  natural  person.     lb.  94- 

5.  Married  uoman  as  agent. — A  married  woman   is   capable   of  being 

appointed  and  acting  as  the  agent  of  a  third  person,  without  the 
consent  of  her  husband :  she  may  execute  a  power  without  his 
co-operation,  and  her  acts  as  such  agent  impose  no  legal  liability 
on  him ;  and  the  knowledge  or  consent  of  the  husband  does  not 
confer,  by  operation  of  law,  any  authority  on  him  to  do  any  act, 
in  the  scope  of  the  wife's  agency,  so  as  to  bind  her  principal. 
Pullam  V.  The  State,  31. 

6.  Embezzlement  by  agent. — The  word  agent,  as  employed  in  the  stat- 

ute (Code,  §  4377),  is  used  in  its  pojmlar  sense;  meaning  one  who 
undertakes  to  transact  some  business,  or  to  manage  some  affair, 
for  another,  by  authority,  and  on  account  of  the  latter,  and  to  ren- 
der an  account  of  it;  it  imports  a  principal,  and  implies  employ- 
ment, service,  delegated  authority  to  do  something  in  the  name 
and  stead  of  the  principal ;  and  it  does  not  include  a  mere  naked 
bailee,  who  holds  possession  whollv  and  exclusively  for  the  ben- 
efit of  the  bailor,     lb.  SI. 

7.  Husband  as  agent  of  wife. — A  married  woman,  owning  an  equitable 

separate  estate,  may  authorize  her  husband  to  manage  it  as  her 
general  agent;  and  the  fact  of  such  agency  being  clearly  shown, 
the  same  incidents  attach  as  in  the  case  of  any  other  general 
agency,  and  she  is  bound  by  his  acts  as  any  other  principal  would 
be  bound.     Louisville  Coffin  Co.  v.  Stokes,  372. 

8.  Liability  of  vnfe's  equitable  estate,  for  debts  contracted  by  husband  as 

agent. — If  a  married  woman,  owning  an  equitable  separate  es- 
tate,, invests  her  money  in  a  particular  l)usiness,  which  she  au- 
thorizes her  husband  to  conduct  and  manage  as  her  general 
agent,  she  can  not  avoid  liability  for  debts  contracted  by  him  in 
the  purchase  of  m^chandise  within  the  scope  of  the  business,  in 
the  natural  and  usual  mode  of  conducting  such  business,  by  al- 
leging secret  authoritv  and  instructions  to  buy  for  cash  onlv. 
lb.  372. 

9.  Liability  of  principal  for  acts  of  agent. — The  authority  of  a  general 

agent  is  measured  by  the  usual  scope  and  character  of  the  busi- 
ness he  is  empowered  to  transact;  and  for  any  act  done  by  him, 
which  is  natural  and  customary  in  the  management  of  such  bust- 
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ness,  tlie  principal  can  not  avoid  liability  because  of  any  se- 
cret instructions  or  limitations  imposed  on  the  agent.     Ih.  372. 

10.  Ratification  of  assumed  agency. — AfKrmance  of  an  assumed  agency 

in  the  disposition  of  property,  when  made  with  full  knowledge  of 
the  facts,  is  a  single  act;  and  when  a  party  has  once  ratified  sucli 
transaction,  he  can  not  afterwards  be  heard  to  disaffirm  it,  when 
it  turns  out  dift'erent  from  his  expectations.  Whitfield  v.  Riddle, 
99. 

11.  Action  by  principal,  on  contract  oj  agent. — When  an  agent  makes 

a  contract  for  the  benefit  of  liis  principal,  whose  name  is  not  dis- 
closed, tlie  principal  may  sue  an  it  in  his  own  name.  Bellv.  Rey- 
nolds d:  Lee,  511. 

12.  Employment  and  compensation  of  agent,  iDider  special  contract  rcilh 

railroad  company. — A  written  instrument,  signed  only  by  a  rail- 
road company,  by  which,  in  consideration  of  a  promise  l>y  the 
owner  of  lands  to  convey  to  it  a  right  of  way  through  his  lands, 
the  company  binds  itself  (Ist)  to  pay  him  a  specified  sum  of 
mone.v,  (2d)  to  establish  a  station  or  depot  at  or  near  a  named 
road-crossing,  (3d)  to  fence  the  track  through  his  lands,  (4th)  to 
locate  the  houses  for  the  section  hands  at  or  near  the  station,  and 
(oth)  to  appoint  him  agent  for  said  station,  to  continue  him  as 
such  so  long  as  he  faithfullj^  discharged  the  duties  of  the  agency, 
and  to  pay  him  a  salary  as  agent  of  .$30  per  month,  should  the 
business  of  the  station  justify  the  same, — does,  not  of  itself,  con- 
stitute him  an  agent  of  the  railroad  company  at  said  station,  on 
the  completion  of  the  road,  but  gives  him  an  absolute  right  to 
demand  the  ai)pointment ;  nor  does  it  fix  his  compensation  as 
agent  at  $30  per  month,  but  leaves  it  to  be  determined  by  the 
amount  of  business  done  at  the  station,  as  computed  by  the  cus- 
tomary percentage  on  receipts ;  but  the  promise  of  the  company 
to  appoint  him  as  its  agent  is  supported  by  a  sufficient  consider- 
ation, although  there  is  no  promise  on  his  part  to  accept  the 
agency.     Evans  r.  Railroad  Co.  341. 

AMENDMENT. 

1.  Amendmetit  by. striking  out  party  defendant;  discontinuance. — In  an 

action  against  several  defendants,  founded  on  a  cause  of  action 
which  is  joint,  or  joint  and  several,  a  discontinuance  as  to  one 
who  is  gerved  with  process,  or  an  amendment  striking  him  out  as 
a  party,  except  on  some  groimd  of  personal  defense,  operates  a 
discontinuance  of  the  entire  action.     .Jones  r.  Engelhardt,  505. 

2.  Same. — In  an  action  against  two  or  more,  on  a  joint  cause  of  ac- 

tion, a  recovery  can  not  be  had  on  proof  of  a  separate  contract 
made  by  each  ;  but,  in  an  action  against  two,  if  tlie  complaint 
contains  only  the  common  counts,  and  the  evidence  shows  a  sep- 
arate contract  or  liability  on  the  part  of  one  only,  the  name  of  the 
other  may  ]>e  struck  out  by  amendment  (Code,  §  3156),  or  a  dis- 
continuance entered  as  to  him,  without  aflfecting  the  right  to 
judgment  against  the  first.     lb.  505. 

3.  Limitation    of    action;    amendmennt    bringing    in    new    defendant. 

Ninety  days  being  the  period  within  which  a  statutorj'  action 
nuist  l)e  brought  to  enforce  a  mechanic's  lien  (Code,  §  3454),  if 
the  action  is  commenced  against  the  husband  alone,  and  the  wife 
is  brouglit  in  as  a  defendant,  by  amendment,  after  the  expiration  of 
ninety  days  from  the  filing  of  the  lien,  the  statute  is  a  complete 
bar  in  her  favor.     Seibs  r.  Engelhardt,  508. 

4.  Amendment  of  defective  certificate. — AVhen  a  justice  of  the  peace  has 

ceased  to  till  that  office  in  the  county,  though  filling  the  same 
office  in  another  county,  he  has  no  authority  to  sign  his  name  to  a 
blank  or  defective  certificate  of  acknowledgment,  so  as  to  make 
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the  certificate  oi)erate  by  relation  as  of  the  day  of  its  date.  Car- 
lisle r.  Carlisle,  54^. 

5.  A  mendmenf  of  amiplaint,  on  appeal  from  County  Court. — A   state- 

ment of  the  cause  of  complaint  prepared  by  tlie  solicitor,  on  ap- 
peal from  the  County  Court,  is  amendable,  if  a  new  and  difrerent 
case  is  not  thus  introduced.     Perry  v.  The  State,  3si. 

6.  Amendment  of  judyment,  on  error  or  appeal. — On  the  trial  of  a  statu- 

tory claim  suit,  the  issue  being  found  in  favor  of  the  plaintiff  in 
execution,  the  judgment  should  be,  not  that  he  recover  the  prop- 
erty or  its  assessed  value,  but  that  the  property  is  subject  to  the 
execution;  but  this,  Ijeinga  clerical  misprision,  and  amendable  in 
the  court  below,  will  be  corrected  by  this  court  at  the  costs  of  the 
appellant.     Parker  v.  Wimberly,  64- 

7.  Same,  in  action  against  partner shi it. — In  an  action  against  a  part- 

nership V)y  its  firm  name  only,  process  being  served  on  one  or 
more  of  the  partners,  a  judgment  may  be  rendered  against  the 
partnership,  which  will  Ijind  the  joint  property  of  all  the  associ- 
ates (Code,  §2904);  V)ut,  when  the  individual  partners  are  named 
as  defendants,  though  tliey  are  described  a.s  doing  business  un<ler 
the  partnership  name,  judgment  can  only  be  rendered  against 
those  who  are  served  with  process,  an<l  a  recital  (jf  the  appearance 
of  the  parties  will  becoustiued  to  api»ly  only  to  those  who  are 
shown  to  have  been  served  with  process ;  and  if  judgment  is  en- 
tered agiiinst  all,  the  error  will  be  regarded  a§  a  clerical  mis- 
prision, and  will  bt  amended  at  the  costs  of  the  appellants.  La- 
diga  Saw-Mill  Co.  v.  Smith,  lOS. 

ARBITRATION,  AND  AWARD. 

1.  Submission  of  pending  suit  to  arbitmtion;  substitution  of  arbitrator. 

When  a  pending  suit  is,  by  agreement,  submitted  to  the  decision 
of  three  persons  named  as  arbitrators,  and  the  cause  is  continued 
to  await  their  award  (Code,  §  35::5()) ;  and  the  judgment-entry  at  a 
suljseijuent  term  recites  that  the  parties  came  by  their  attorneys, 
and  it  was  thereupon  "ordered  by  the  court"  that  another  person 
"be  appointed  arbitrator  instead  of"  one  of  the  three  first  ap- 
pointed ;  if  this  shows  an  apjiointment  by  the  court,  and  not  by 
the  parties,  the  irregularity  is  waived,  unless  objection  is  made  to 
it  in  the  court  below.     Chapman  v.  Amnwrrum  &  Ewing,  4'>3. 

2.  Continuance  beyond  next  term;  irairer  of  objection. — The  statute  pro- 

vides that  "such  continuance  nmst  not  extend  beyond  one  term, 
unless  for  good  cau.^ie  shown,  or  by  con.sent ;"  but,  if  the  parties 
are  present  when  an  order  is  made  at  the  second  ensuing  term 
after  the  submission,  and  do  not  object  to  it,  the  irregularity  is 
waived.     lb.  40 S. 

3.  Time  'within  ivhich  auard  may  be  made. — When  the  submission  is 

dated  September  1st,  and  provides  that  the  award  shall  be  ren- 
dered within  thirty  days,  an  award  rendered  on  the  1st  October  is 
within  its  terms.     lb.  403. 

4.  Conclusiveness  of  award;  parol  evidence  of  mistake.'^. — An  award,  made 

in  substantial  conformity  to  statutory  recjuirements,  and  determ- 
iiling  with  proper  certainty  all  the  matters  submitted,  is  final  and 
conclusive  between  the  parties,  unless  impeached  for  fraud,  par- 
tiality or  corruption  on  the  part  of  the  arbitrators  (Code,  §  3547) ; 
and  the  oral  testimony  of  the  arbitratoi's  themselves  can  not  be 
received,  on  motion  to  enter  up  tiie  award  as  the  judgment  of  the 
court,  to  show  errors  or  mistakes  in  their  decision.     lb.  403. 

5.  Befurrt  of  airard  to  court;  mandamus   to  compel. — When  an   award 

has  been  duly  made  and  signed  by  the  arbitrators,  the  party  in 
whose  favor  it  is  rendered  has  a  legal  right  to  have  it  returned  to 
the  clerk  of  the  court,  in  order  that  judgment  may  be  entered  upon 
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it;  and  if,  having  been  dnly  returned,  it  is  subsequently  with- 
drawn by  one  of  the  arbitrators,  before  judgment  has  been  en- 
tered upon  it,  mandamus  lies  to  compel  its  restoration  to  the 
files.     lb.  m. 

ASSAULT.     See  Ckimixal  Law,  4. 

ASSIGNMENT. 

1.  Of  note  for  rent. — Rent  is  an  incident  to  the  reversion,  and  passes  to 

a  purchaser  or  assignee,  unle^•s  severed;  but,  a  note  given  for 
rent  being  assignable,  and  being  assigned  before  a  sale  and  con- 
veyance of  the  premises  to  the  lessee  liimself,  the  rent  is  tliereby 
severed  from  the  reversion,  and  the  assignee  is  entitled  to  recover 
it.     Ala.  Gold  Life  Ins.  Co.  v..  Oliver,  158. 

2.  Of  v:itness-certificate. — A  witness-certificate,  not  being  commercial 

paper,  is  subject  in  the  hands  of  an  assignee,  when  transferred 
after  maturity,  to  a  set-oft'  which  was  available  against  the  wit- 
ness himself,     (^amphell  d*  Wnght  v.  Conner,  211. 

3.  Assignment  for  benefit  of  creditors;  trhat  passes  by. — An  assignment 

for  the  benefit  of  creditors,  conveying  all  of  the  debtor's  "goods 
and  chattels,  bonds,  notes,  books,  accounts,  claims,  demands, 
chases  in  action,  judgments,  evidences  of  debt,  and  property  of 
every  name  and  nature  whatevei,"  passes  to  the  assignee  money 
in  the  hands  of  the  sheriff  collected  under  execution.  Reynolds 
V.  Collins,  94- 

4.  Same;  proof  of  consideration. — In  a  contest  between  an  attaching 

creditor  and  the  trustee  in  an  assignment  for  the  benefit  of  cred' 
itors,  there  being  no  proof  of  actual  fraud  in  the  execution  of  the 
assignment,  and  the  debt  of  the  attaching  creditor  not  then  being 
in  existence,  the  recitals  of  the  assignment,  as  to  the  existence  of 
debts,  are  sufficient  to  sustain  it ;  but,  if  the  debt  of  the  attaching 
creditor  was  antecedent  and  existing,  the  existence  of  debts  must 
be  shown  by  the  assignee  by  evidence  other  than  the  recitals  of 
the  assignment,  and  the  existence  of  other  debts  than  that  of  the 
attaching  creditor  must  be  proved.     lb.  94. 

ATTACHMENT,  AND  GARNISHMENT. 

L  Sufficiency  of  affidavit. — An  affidavit  for  an  attachment  to  enforce 
a  statutory  lien  for  advances  to  make  a  crop  (Code,  §  3286),  must 
state  the  nature  or  kind  of  articles  advanced,  whether  mules, 
horses,  oxen,  necessary  provisions,  &c. ;  and  a  general  averment 
that  advances  were  made  to  enable  the  defendant  to  make  a 
crop,  is  insufficient.     Beard,  Wright  d;  Hamil  v.  Woodard,  -317. 

2.  Attachment  and  garnishment  on  foreign  debt. — A  debt  due  by  a  for- 

eign corporation  to  one  of  its  employees  at  the  place  of  its  dom- 
icile, not  being  within  the  jurisdiction  of  tlie  courts  of  Alabama, 
can  not  be  reac' cd  and  subjected  by  a  creditor  here,  by  attach- 
ment against  the  non-resident  debtor  and  garnishment  against  the 
corporation.     L.  it-  ^Y.  Railroad  Co.  r.  Dooley,  524- 

3.  Garnishment  against  stockholder,  as  debtor  of  corporation. — A  stock- 

holder's unpaid  subscription  for  stock,  for  which  he  has  given  his 
note  to  the  corporation,  is  a  legal  liability  on  which  an  action  of 
debt  or  indebitatus  assumpsit  may  be  maintained  by  the  corpora- 
ration  ;  and  which  may,  therefore,  be  reached  and  subjected  by 
garnishment  at  the  suit  of  a  creditor  of  the  corporation.  Wool- 
d ridge  v.  Holmes,  568. 

4.  Same;  transfer  of  note  as  collateral  security. — If  a  corporation  trans- 

fers a  stockholder's  note  for  his  unpaid  subscription,  as  collateral 
security  for  a  loan  of  money,  and,  the  lender  becoming  bankrupt, 
the  debt  and  note  are  sold  by  his  assignee  in  bankruptcy ;  the 
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purchaser  at  the  sale,  having  obtained  a  judgment  against  the 
corporation,  may  by  garnishment  subject  tiie  debt  due  by  the 
stockholder,  although  he  might  also  maintain  an  action  on  the 
note.     lb.  5G8. 

5.  Compelling  answer  by  garnishee  in  open  court. — A  garnishee  "  may, 
if  required  by  plaintiff,  be  examined  orally  in  the  presence  of  the 
court"  (Code,  §  3293);  and  this  statutory  provision,  whtch  is 
mandatory,  is  expressly  made  applicable  to  private  corporations 
(§  3267),  and  may  be  enfored  against  them  by  attachment,  or  by 
judgment  nisi  for  want  of  answer,  made  absolute  on  continued 
refusal.     Ex  parte  C,  S.  ct-  M.  Railway  Co.,  258. 

6;  Defects  available  to  garnishee,  or  to  assignee  as  claimant. — When  the 
attachment  is  regular,  and  issued  by  a  proper  officer,  detVcts  in 
the  garnishment,  or  in  the  service  thereof,  are  waived  by  the 
garnishee,  if  he  appears  and  answers  without  objection  ;  and  be- 
ing thus  waived  by  him,  an  assignee  or  claimant  of  the  fund  ad- 
mitted to  be  in  his  hands,  being  brought  in  by  notice,  can  not 
take  advantage  of  such  defects  or  irregularities.  Reynolds  v.  Col- 
lins, 94. 

7.  Answer   of  garnishee;  admissibility   as   evidence   against   claimant. 

Although  the  answer  of  the  garnishee,  admitting  a  fund  in  his 
hands  belonging  to  the  debtor,  may  not  be  necessary  evidence  on 
the  trial  of  a  contest  with  a  claimant  of  the  fund,  yet  its  admis- 
sion as  evidence  against  him  can  not  injure  him.     lb.  94. 

8.  Presumption  as  to  defendant's  residence,  in  support  of  officer's  return. 

To  support  a  judgment  by  default,  in  an  action  commenced  by 
attachment,  which  is  levied  on  land,  if  the  sheriff's  retux'n  states 
that  he  left  notice  in  writing  of  the  levy  at  the  residence  of  the 
defendant  (Code,  §  3260),  it  will  be  presumed  that  the  defendant 
resided  in  the  county,  although  the  record  does  not  affirmatively 
show  it.     McAbee  r.  Parker,  573. 

9.  Variance  between  affidavit  and  complaint,  as  to  amount  of  debt. — A 

variance  between  the  affidavit  and  attachment  and  the  complaint, 
as  to  the  amount  of  the  plaintiff's  debt,  can  probably  be  taken 
advantage  of  only  by  plea  in  abatement ;  and  it  is  not  available  on 
error,  after  judgment  by  default.     lb.  573. 

10.  Intervention  of  third  persons  as  parties. — Third  persons,  acquiring 

an  interest  in  the  property  attached  pendente  lite,  are  neither 
necessary  nor  proper  parties  to  the  suit ;  and  they  can  not  claim 
the  right  to  intervene  for  the  protection  of  their  interests,  by 
moving  a  dissolution  of  the  attachment,  or  a  discharge  of  the 
levy.     lb.  573. 

11.  Same;  errors  7iot  prejudicial  to  appellant;  tchen  bill  of  e.vceptions  is 
■   necessary. — The  defendant  in  attachment  can  not  complain  of  the 

I'efusal  to  allow  third  persons  to  intervene  as  parties,  since  he  can 
not  be  prejudiced  by  such  refusal ;  nor  is  the  refusal  revisable  on 
error  or  appeal,  unless  duly  excepted  to.     lb.  573. 

ATTORNEY  AT  LAW. 

1.  Argument  of  counsel;  discretionary  power  of  court  to  interrupt. — The 

court  has  a  discretionary  i)ower  to  require  all  legal  propositions 
to  be  argued  to  the  court,  and  not  to  the  jury  ;  and  may  properly 
interrupt  counsel  when  reading  from  a  text-book,  and  state  that 
the  princible  announced  is  not  correct.     Harrison  v.  The  State,  5. 

2.  Reading  extracts  from  adjudged  cases  to  jury. — Counsel  may  read  to 

the  jury,  in  the  presence  of  the  court,  as  part  of  their  argument, 
extracts  from  the  published  decisions  of  this  court,  when  perti- 
nent to  the  questions  involved  in  the  case,  and  containing  correct 
"    expositions  of  the  law.     Stewart  r.  The  State,  436. 

3.  Attorney's  fees  as  damages. — Since  any  suit  may,  if  undefended, 
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result  in  costs  against  the  defendant,  it  can  nxit  be  assumed  in 
an  action  on  an  injunction  bond,  hecause  there  is  no  proof  of 
present  injury  cjiused  by  the  injunction  and  restraining  order, 
that  there  was  no  occasion  to  employ  counsel  to  defend  against 
it;  nor  does  it  lie  in  the  complainant's  mouth,  when  sued  on  his 
,bond,  to  say  that  his  suit  was  so  frivolous  as  not  to  require  defense. 
Rosser  v.  Timhcrlake,  163. 
4.  Attorney's  fee  as  coxts. — An  attorney's  fee,  when  taxed  as  costs  in 
a  chancery  suit,  accrues  on  the  final  determination  of  the  cause, 
and  not  on  the  diss  ilution  of  a  preliminary  injunction,  and  be- 
longs to  the  complainant,  if  successful,  notwithstanding  the 
dissolution  of  t!ie  injunction.     lb.  162. 

BAIL.     See  Criminal  Law,  5,  6. 

BANKRUPTCY. 

1.  Exe'cution  lien,  as  affected  hi/  bankriiptcif. — The  lien  of  an  execu- 

tion in  the  hands  of  the  sheriff  is  not,  in  the  absence  of  fraud  or 
collusion,  destroyed  or  disphiccd  by  the  subsetiuent  bankruptcy 
of  the  defendant.      Chadwick  r.  Carson,  116. 

2.  Conveyances  by  haiikrnpt. — To  avoid  a  mortgage,  or  other  convey- 

ance, executed  by  a  bankrupt  within  four  months  before  the  filing 
of  the  petition  by  or  against  him  (U.  S.  Rev.  Stat.  §  5128),  he 
must  have  the  intent  there])y  "  to  give  a  preference,"  and  the 
grantee  must  have  "  reasonable  cause  to  l^elieve"  that  he  is  ii- 
solvent,  and  that  the  conveyance  is  made  "in  fraud  of  the  pro- 
visions of"  the  bankrupt  law.     lb.  116. 

3.  Same;  proof  of  notice  of  insolvency. — The  mortgage  being  executed 
■     on  the  1st  Janunry,  1S73,  and  the   mortgagor  being  then  in  fact 

insolvent,  the  admitted  facts,  that  it  was  known  in  November  and 
December,  1872,  in  the  business  ci immunity  where  he  lived,  that 
he  was  embarassed,  "  and  it  became  generally  known  from  the 
1st  to  the  10th  January,  1873,"  that  he  was  insolvent,  are  not 
sufficient  to  raise  the  presumption  tliat  the  mortgagee  had  notice 
of  such  insolvency  on  the  1st  January,  when  it  does  not  appear 
that  he  resided  or  was  in  the  county  at  the  time.     lb.  116. 

BARRATRY. 

1.  As  defense  to  action  on  policy. — A  plea  averring  that   the   vessel 

was  destroyed  by  the  willful  act  of  the  master  in  setting  fire  to  it, 
with  the  design  of  defrauding  the  insurers,  "  for  the  benefit  or 
advantage,  not  only  of  himself,  but  also  of  the  plaintiffs,"  the 
owners  of  the  insured  cargo,  is  fatally  defective  on  demurrer, 
since  it  does  not  show  that  the  act  was  not  barratrous.  Phcenix 
Insurance  Co.  v.  Moog,  284. 

2.  Same. — When  the  master  of  a  vessel  is  the  sole  owner  of  it,  he  can 

not  ccunmit  an  act  i  f  barratry  by  the  willful  destruction  of  the 
vessel  ;  but,  when  he  is  only  a  part-owner,  he  may,  by  the  will- 
ful destrnction  of  the  vessel,  commit  a  barratrous  act  against  the 
other  part-owners  of  the  vessel  or  cargo.     lb.  2?>4. 

BASTARDY. 

1.  Sufficiency  of  complaint  and  'warrant. — A  warrant  of  arrest  issued  by 
a  justice  of  the  peace,  which,  following  the  affidavit  or  complaint 
on  which  it  was  founded,  states  "  that  the  offense  of  bastardy 
has  been  committed,  and  that  A.  B.  is  guilty  thereof,"  is  void  on 
its  face,  and  will  not  support  proceedings  under  the  bastardy 
statute.     Collins  v.  The  State,  433. 
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1.  When  necessary. — In  ;i  suit  coiiimencod  l)y  attachment,  the  rcfnsal 

to  allow  third  persons  to  intervene  as  parties  is  not  revisable  on 
error  or  appeal,  unless  <luly  excepted  to.     McAbre  r.  Parker,  573. 

2.  Sxme;  in  criminal  case. — To  enable  this  court  to  revise  the  decision 

on  a  question  of  law  in  a  criminal  case  (Code,  §  4979),  which  does 
not  appear  distinctly  on  the  record,  it  nuist  he  reserved  by  bill  of 
excepticms.     Bulling  v.  Tlw  State,  /^6'J. 

3.  General  exception  to  entire  charge. — A  general   ex('e})tion   to  an   en- 

tire charge,  containing  several  separate  and  distinct  clauses, 
some  of  which  are  free  from  error,  can  not  be  sustained.  Jolui- 
son  ct  Thornton  v.  Allen  tt  Jemison,  JS7. 

4.  Same;  when  sufficient. — When   a  charge  given  consists  of  but   a 

single  sentence,  containing  several  clauses  connected  and  de- 
])endent  throughout,  a  general  exception  to  the  entire  charge 
is  sufficiently  specific  an(i  definite  to  reach  error  in  any  jnirt  of  it. 
Bernstein  r.  Humes,  12^. 

BILL8  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Commercial  paper;  rights  of  holder  as  against  Imlorser,  tinder  condi- 

tional indorsement . — The  holder  of  commercial  paper,  accjuiring  it 
in  the  due  course  of  trade,  for  valuable  con ^ideration,  without 
notice  of  conditions  or  restrictions  imposed  by  an  indorser  on  the 
use  of  his  indorsement,  may  recover  against  such  indorser.  First 
National  Bank  r.  Ihuvson,M7. 

2.  Same;  burden  of  proof  as  to  notice. —  On   the  question  of  notice  rel 

non  by  the  holder,  of  such  conditions  or  restrictions  im])ose(l  by 
the  indorser,  the  l)urden  of  j)roof  is  on  the  defendant;  an<l  a 
charge  which  instructs  the  jury,  "that  where  valid  defenses  are 
shown  to  exist  against  negotiable  paper,  if  the  holder  would  pro- 
tect himself  against  them,  he  is  required  to  show  that,  in  good 
faith,  for  a  valuable  consideration,  without  notice  of  its  iniirmi- 
ties,  he  acquired  the  paper  before  maturity,"  misplaces  the  l)ur- 
den  of  proof  as  to  notice,  and  is  therefore  erroneous.     Ih.  07. 

3.  Conditiomd  or  restrictive  indorsement;  liability  of  indorsers  to  holder, 

and  as  between  tJieviselres. — When  a  person  indorses  a  negf)tiaV)le 
note  for  the  accommodation  of  the  maker,  on  the  express  agree- 
ment and  condition  thnt  it  is  not  to  be  used  until  two  other  sol- 
vent persons  also  sign  it  as  co-sureties  with  him,  a  subsecjuent 
holder,  having  notice  of  this  condition  and  its  violation  when  he 
acquires  the  note,  can  not  recover  against  sitch  indorser;  and  if 
the  names  of  the  three  sureties  are  written  as  successive  in- 
dorsers, with  nothing  to  show  a  joint  and  equal  liability  as  among 
themselves,  he  buys  at  his  peril ;  but,  if  the  condition  was  in 
fact  complied  with,  the  liability  of  the  indorsers  being  several  as 
well  as  joint  (Code,  §  2905),  he  may  recover  against  the  first  in- 
dorser for  the  whole  amount.     lb.  67. 

4.  Promissory  note;  what  necessary  to  render  person  liable  as  maker. 

To  render  a  person  liable  as  the  maker  of  a  note  which  he  did  not 
sign,  it  is  not  enough  that  he  authorized  another  person  to  sign 
it  for  him,  unless  that  person  did  actually  sign  it  by  virtue  of  ins 
authority.     Vaughan  v.  WiUiamson,  194. 

5.  Transfer  of  note  as  collateral  sectirity. — If  a  corporation  transfers  a 

stockholder's  note  for  his  unpaid  subscription,  as  collateral  secu- 
rit}'  for  a  loan  of  money,  and,  the  lender  l)ec6ming  bankrupt,  the 
debt  and  note  are  sold  by  his  assignee  in  bankruptcy ;  the  pur- 
chaser at  the  sale,  having  obtained  a  judgment  against  the  cor- 
j)oration,  may  by  garnish nient  subject  the  debt  due  by  the  stock- 
iiolder,  although  he  might  also  maintain  an  action  on  the  note. 
Wooldridge  r.  Holmes,  568. 
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BONDS. 

1.  Injunction  bond;  damages. — On  the  dissolution  of  an  injunction,  an 

action  at  law  maj'  be  maintained  on  the  bond,  and  nominal  dam- 
ages recovered,  without  proof  of  any  actual  damage.  Rosser  r. 
Timberlake,  162. 

2.  Same;  attorney's  fees  as  damages. — Since  any  suit  may,  if  unde- 

fended, result  in  costs  against  the  defendant,  it  can  not  be  as- 
sumed in  an  action  on  an  injunction  bond,  because  there  is  no 
proof  of  present  injury  caused  by  the  injunction  and  restraining 
order,  that  there  was  no  occasion  to  employ  counsel  to  defend 
against  it;  nor  does  it  lie  in  the  complainant's  mouth,  when  sued 
on  his  bond,  to  say  ti)at  his  suit  was  so  frivolous  as  not  to  require 
defense.     lb.  162. 

3.  Forfeited  claim  bond;  surrender  of  part  of  property. — On  a  statutory 

trial  of  the  right  of  property  in  and  to  a  stock  of  goods,  on  which 
an  execution  was  levied,  verdict  and  judgment  being  rendered 
against  the  claimant,  if  onh'  a  part  of  the  goods  are  surrendered 
to  the  sheriff",  the  condition  of  the  claim  bond  is  forfeited,  and  it 
is  the  duty  of  the  sheriff  to  return  it  forfeited  (Code,  §  3344) ;  and 
the  forfeited  bond  becomes  a  statutorj'  judgment  against  the 
obligors,  for  the  amount  of  the  original  judgment,  with  interest 
thereon,  not  exceeding  the  value  of  the  goods  as  assessed  by  the 
jury.     Munter  r.  LeinJcauff  ct*  Stravss,  546. 

4.  Same;  surrender  of  goods  after  expiration  of  thirty  days. — If,  after 

the  expiration  of  thirty  days,  some  of  the  goods  are  restored  to 
the  sheriff,  and  other  goods  of  like  kind  in  lieu  of  the  residue, 
and  are  sold  by  him,  notwithstanding  the  return  of  the  bond  for- 
feited, the  amount  realized  by  the  sale  is  a  payment  and  dis- 
charge, pro  tanto,  of  the  liability  of  the  obligors,  and  available  on 
motion  for  a  supersedeas  of  the  statutory  execution  against  them. 
lb.  546. 

5.  Same;  claim  of  exemption  to  surrendered  goods,  or  proceeds  of  sale. 

The  plaintiff  may  rebut  or  reduce  the  claim  to  a  credit  for  the 
proceeds  of  the  goods  so  surrendered  and  sold,  by  showing  that 
one  of  the  defendants  in  the  judgment  has  successfully  asserted 
a  claim  of  exemption  to  a  part  of  the  goods  embraced  in  the  levy  ; 
but,  if  the  claim  of  exemption  is  interposed  before  the  forfeiture, 
and  successfully  maintained,  this  would,  pro  tanto,  exonerate  the 
obligors.     lb.  546. 

6.  Forthcoming  bond  for  property  taken  under  search-warrant. — In  ex- 

ecuting a  search-warrant,  the  officer  is  required  to  take  possession 
of  the  property  therein  described,  and  to  carry  it  before  the  mag- 
istrate who  issued  the  writ  (Code,  §§  4005-21);  and  he  has  no 
authority  to  leave  it  with  the  person  in  whose  possession  it  is 
found,  taking  a  forthcoming  bond  for  it.     Counts  r.  Harlan,  551. 

7.  Same;  validity  and  consideration. — If  the  search-warrant  is  void, 

the  officer  attempting  to  execute  it  is  a  trespasser,  and  the  bond, 
is  without  consideration  to  support  it  as  a  comiuon-law  bond  ;  and 
this  may  be  set  up,  in  defense  of  an  action  on  the  bond,  notwith- 
standing its  recitals.     lb.  551. 

8.  Supersedeas  bond;  what  does  not  comply  with  statute. — AVhere,  in  an 

action  of  ejectment,  on  appeal  from  a  judgment  quashing  a  writ 
of  possession,  the  presiding  judge  made  an  order  that,  on  appel- 
lant's "executing  bond  in  the  sum  of  two  hundred  dollars,  the  writ 
ordered  tb  be  suspended,"  a  bond  conditioned  that  the  appellant 
"shall  satisfy  and  pay  whatever  damages  the  appellee  may  sus- 
tain by  reason  of  said  appeal,  in  event  the  judgment  of  said  court 
shall  be  affirmed,"  is  not  a  .supersedeas  hand  under  the  statute. 
Miller  V.  Vaughan,  323. 

9.  Same;   validity   at  common  law;   damages. — But  such  a  bond  is  a 

valid,  common-law  bond,  having  been  voluntarily  executed,  and 
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founded  on  a  valualile  consideration  ;  and  possession  of  the  lan<ls 
l)eing  retained  pendinj;  the  appeal,  the  obligors  are  bound  for 
damages  sustained  by  the  appellee,  by  reason  of  the  loss  of  pos- 
session of  the  lands,  and  for  expenses  incurred  for  the  services 
of  an  attorney  in  resisting  a  reversal  of  the  judgment.     Ih.  32,i. 

10.  Tax-collector' a   official   hond;   statutory   provisions. — The   statutory 

provisions  prescribing  the  duties  of  tax-collectors,  re<iuiring  them 
to  pay  into  the  treasury  the  moneys  collected  as  taxes  in  funds  of 
the  same  character  as  received,  and  prohibiting  their  use  or  con- 
version of  the  moneys  collected  (Code,  §§  414,503,  42G5,  4275),  are 
not  reconcilable  with  the  theory  that  the  collector  is  a  debtor, 
and  liable  absolutely  for  the  public  moneys  collected,  and  show- 
that  he  occupies  a  relation  analogous  to  that  of  a  bailee  ;  yet  not  of 
an  ordinary  bailee  for  hire,  but,  on  considerations  of  public  i)olicy, 
charged  with  the  highest  degree  of  care  and  diligence — such  as  a 
very  cautious  and  prudent  man  exercises  in  respect  to  the  most 
important  matters.     Tlte  State  r.  Houston,  576. 

11.  Same;   loss   by   robbery. — If    the   collector,    having   exercised    the 

highest  degree  of  care,  diligence  and  vigilance  to  prevent  loss,  is 
robbed  of  the  public  moneys  by  irresistible  force,  which  -he  could 
not  have  foreseen  or  guarded  against,  this  i-oustitutes  a  good  de- 
fense to  an  action  on  his  oHicial  bond  ;  but,  if  the  money  of  which 
he  was  robbed  was  not  the  .^ame  money  which  he  had  collected, 
or  if  he  had  co;iimitted  an  official  default  ])y  his  failure  to  pay  the 
money  into  the  treasury  as  by  law  required,  such  rcjbbery  would 
be  no  defense.     lb.  o7<i. 

BURGLARY.     See  Criminal  Law,  7-10. 

CHANCERY. 

Jurisdiction,  and  General  Principles. 

1.  Jurisdiction  of  e(juity,  as  affected  by  amount  in  controversy. — Twenty 

dollars  being  considered  the  fixed  minimum  of  chancer}-  jurisdic- 
tion, a  bill  will  be  entertained  where  the  entire  amount  involved 
is  only  twenty-seven  dollars.     Campbell  lO  Wright  v.  Conner,  211. 

2.  Same,  us  affected  by  statutory  provisions. — Jurisdiction  is  generally 

determined  by  the  status  of  the  law  and  facts  as  they  exist  when 
the  suit  was  instituted  ;  and  it  may  admit  of  doubt,  whether  an 
injunction,  rightful  in  all  respects  when  issued,  should  be  de- 
feated by  a  statute  subsequently  enacted,  giving  a  remedy  at  law. 
Farris  &  McCurdy  v.  Houston,  250. 

3.  Abatement  of  embankment  as  nuisance. — An   embankment  erected 

by  the  defendant  upon  his  own  lands,  by  which  the  waters  of  a 
running  stream  are  thrown  back  upon  the  complainant's  lands  on 
the  opposite  side  of  the  stream,  will  be  enjoined  in  equity  as  a 
nuisance,  when  it  appears  that,  in  order  to  avoid  the  consequent 
injury,  the  defendant  would  be  required  to  expend  a  large  sum  of 
money,  and  w-ould  l)e  guilty  of  erecting  an  unlawful  obstruction 
to  the  injury  of  a  neighbor;  and  the  fact  that,  bj^  means  of  the 
embankment  complained  of,  the  defendant  has  reclaimed  more 
lands  for  himself  than  he  injured  for  the  complainant,  is  no  excuse 
for  the  wrongful  act.     Farris  <i-  McCurdy  v.  Dudley,  124. 

4.  Same;  damages. — Under  a  bill  for  the  abatement  of  such  embank- 

ment as  a  nuisance,  the  complainant  may  also  have  an  inquiry 
into  the  damages  sustained  bj^  iiim,  without  recourse  to  an  action 
at  law  ;  and  the  question  may  either  be  decided  bj-  the  chancellor 
himself,  referred  to  the  register,  or  submitted  to  the  determina- 
tion of  a  jury.     lb.  124. 

5.  Ejcemptions;  when  heirs  and  distributees  may  come  into  equity. — The 
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surviving  wife  having  paid  off  a  mortgage  on  the  homestead  lands, 
under  circumstances  which  made  the  i)a5'ment  enure  to  the  ben- 
efit of  the  estate,  taking  an  assignment  of  the  mortgage  to  herself, 
and  acquiring  a  conveyance  from  the  nominal  purdiaser  at  a  sale 
under  the  power  therein  contained,  the  husband's  children  by  his 
first  marriage  may  maintain  a  bill  in  ecpiity  against  her  personal 
representative  and  children,  to  remove  the  cloud  on  the  title,  and 
tft  have  their  rights  in  the  property  declared  and  established. 
Skinner  V.  Chapman,  376. 
b.  Purehcise  of  lands  by  husband,  in  name  of  wife  ;  right  of  children  to 
enforce  conveyance. — When  the  husband  purchases  lands  for  the 
benefit  of  his  wife,  taking  the  obligation  of  the  vendor  to  make 
title  to  her,  though  paying  the  purchase-money  with  his  own 
funds ;  and,  after  paying  the  purchase-money,  deposits  the  written 
obligation  with  the  vendor,  as  security  for  a  new  loan  to  himself; 
the  wife  (and  after  her  death  her  children)  may  compel  a  con- 
veyance of  the  legal  title  by  the  vendor-.     Morris  v.  Hanson,  230. 

7.  Partial  foreclosure ,  or  redemption. — AVhere  a  mortgage  conveys  sev- 

eral distinct  parcels  of  lands,  the  mortgagor  can  not,  before  fore- 
closure, redeem  a  part  only  of  the  premises,  thereby  dividing  the 
debt  and  security  ;  and  though  the  mortgagee  may,  after  default, 
take  possession  of  a  part  of  the  jtremises,  and  forechjse  as  to  a' 
part  by  a  sale  under  the  power,  becoming  himself  the  purchaser, 
his  liability  for  the  rents,  on  a  final  accounting  under  a  bill  tc 
foreclose  or  redeem,  is  not  thereby  lessened,  nor  the  rights  of  the 
mortgagor  prejudiced.     Roulhac  v.  Jones,  398. 

8.  Rents  and  profits,  at  lav;  and  in  equity,   as  between  mortgagor  and 

mortgagee. — At  law,  a  mortgage  of  lands  vests  in  the  mortgagee  a 
legal  estate  in  prese.nti,  suljject  to  be  defeated  by  the  performance 
of  the  condition  without  default ;  and  after  the  law-day,  default 
being  made,  the  estate  is  relieved  of  the  condition,  the  mortgagee 
becomes  the  owner,  and  entitled  as  such  to  the  rents  and  i)rofits, 
leaving  in  the  mortgagor  nothing  but  an  equity  of  redemption,  of 
"Which  a  court  of  law  takes  no  notice.  In. equity,  the  mortgage  is 
regarded  as  a  mere  incident  of  the  secured  debt ;  the  mortgagor  is 
held  to  be  the  owner,  and  entitled  ultimately  to  the  benefit  of  the 
rents  an(l  profits  received  before  foreclosure ;  and  the  mortgagee 
will  be  re(piired  to  account  for  them  from  the  time  he  took  pos- 
session, and  to  apply  them  in  reduction  or  extinguishment  of  the 
mortgage  del)t.     lb.  398. 

9.  Same. — When  the  mortgagee,  having  taken  possession  after  de- 

fault, afterwards  sells  the  land  under  a  pow'er  contained  in  the 
mortgage,  reserving  the  rents  accruing  for  the  current  year,  and 
becoming  himself  the  purchaser  at  the  sale,  he  is  liable  for  the 
reserved  rents  afterwards  collected,  as  for  those  received  before 
the  sale.     lb.  398. 

10.  Rights  of  mortgagee  (or  assignee)  in  possession;  remedies  of  mortga- 

gor.— A  mortgagee,  or  his  assignee,  in  possession  after  default, 
has  the  legal  title,  and  the  right  to  the  rents  and  profits ;  and 
though  the  rents  may  be  sufficient  to  have  paid  and  satisfied  the 
debt,  the  only  remedy  of  the  mortgagor  is  by  bill  in  equity  for  an 
account  and  redemption.     Farris  A  McCurdy  v.  Houston,  250. 

11.  Bill  to  foreclose  mortgage;  who  can   not   maintain. — A   subsequent 

judgment  creditor  of  the  mortgagor,  having  acquired  a  lien  on  the 
equity  of  redemption,  by  placing  an  execution  on  his  judgment  in 
the  hands  of  the  sheriff,  may  redeem  from  the  mortgagee  or  his 
assignee,  and  then  foreclose  the  mortgage,  not  only  for  the  pay- 
ment of  the  mortgage  debt,  hut  also  for  the  payment  of  his  unsat- 
isfied judgment;  )iut  not  having  redeemed,  he  can  not  maintain  a 
bill  in  equity  to  have  the  mortgage  forclosed,  the  lands  sold,  and 
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the  proceeds  of  sale  applied,  after  payment  of  the  mortgage 
debt,  to  the  satisfaction  of  his  judgment.     Kelly  v.  Longshore,  203. 

12.  Absolute  conveyance  declared  and  foreclosed  as  mortgage. — A  convey- 

ance, absolute  on  its  face,  will  be  treated  in  eijuity  as  a  mortgage, 
on  averment  and  proof  that  it  was  intended  and  understood  by 
both  parties  to  be  merely  a  security  for  a  del)t,  whether  pre-exist- 
ing or  contemporaneously  contracted  ;  and  the  agreement  to  that 
effect  being  established,  whether  resting  in  parol,  or  expressed  in 
a  separate  writing,  the  grantee  may  have  the  conveyance  de- 
clared and  foreclosed  as  a  mortgage  in  equity,  and -the  land  sold 
for  the  payment  of  the  debt  it  was  intended  to  secure.  Lyon  r. 
Powell,  351. 

13.  Partition,  and  sale  of  lands,  between  tenants  in  common. — A  court  of 

equitj'  has  original  jurisdiction  to  decree  partition  of  lands  be- 
tween tenants  in  common ;  but,  in  the  absence  of  legislation,  it 
has  no  jurisdiction  to  decree  a  sale  of  lands  for  partition,  without 
the  consent  of  an  adult'  party  in  interest.     lb.  351. 

14.  Same. — When  a  court  of  equity   has   assumed  jurisdiction  of  an 

estate,  and  it  becomes  necessary  to  sell  lands  for  distribution,  the 
court  will  decree  a  sale,  although  some  of  the  heirs  are  adults,  if, 
under  the  same  circumstances,  a  sale  would  be  decreed  b\'  the 
Probate  Court ;  and  on  the  same  principle,  it  seems,  when  tliQ 
covirt  has  acquired  jurisdiction  to  enforce  a  lien  on  the  undivided 
interest  of  one  tenantin  common,  and  a  sale  of  the  entire  land  is 
necessary  to  a  final  adjustment  of  all  existing  rights  and  equities, 
and  will  injure  no  one,  a  sale  mav  be  decreed ;  but  the  questiim, 
not  being  now  presented,  is  not  decided.     76.  351. 

15.  Foreclosure  of  mortgage,  and  partition. — A  mortgagee   of  an  undi- 

vided interest  in  lands  may  not,  possibly,  be  entitled  to  institute 
proceedings  for  a  partition  before  foreclosure ;  but  he  may  file  a 
bill  for  foreclosure,  and  have  partition  decreed  in  the  same  suit. 
lb.  351. 

16.  Purchase  by  administrator  at  his  own  sale ;  when  set  aside. — One  of 

two  joint  administrators  becoming  the  purchaser  at  the  sale, 
and  the  sale  being  confirmed,  the  heirs  may  elect  to  treat  the  pur- 
chase-money as  paid  when  it  becomes  due,  holding  his  sureties 
and  co-administrator  liable  for  it,  or  as  unpaid,  and  resort  to  the 
land;  but,  when  the  administrators  charge  themselves  witli  the 
*  purchase-money  on  final  settlement,  and  a  decree  is  then  ren- 
dered against  them  for  a  larger  amount,  including  money  received 
from  other  sources,  whereby  a  new  security  was  acquired  by  the 
liability  fixed  on  their  sureties  ;  and  execution  is  sued  out  on  the 
decree  by  one  of  the  heirs,  under  which  the  lands  are  sold  and 
purchased  by  third  persons, — a  bill  to  enforce  a  lien  on  the  lands 
tiled  after  the  lapse  of  nine  years  can  not  be  maintained.  Wood 
V.  Stanley,  34S. 

17.  Sale  of  lands  under  decree  in  chancery  ;  lien  for  municipal  taxes. — 

When  lands  are  sold,  under  a  decree  in  chancery,  subject  to  all 
liens  and  incumbrances  held  by  persons  who  are  not  parties  to 
the  suit,  a  lien  for  municipal  taxes  assessed  and  unpaid  is  not  af- 
fected by  the  sale,  and  payment  thereof  can  not  be  claimed  out  of 
the  proceeds  of  sale.     The  State  v.  Vincent,  233. 

18.  Set-off. — Witness  fees  in  a  civil   suit,   being  taxed   as  eosts,  are 

merged  in  the  judgment,  and  may  be  collected  under  executicm 
for  the  benefit  of  the  witness  (Code,  §  3140) ;  and  a  cross  demand 
which  the  party  summoning  the  witness  may  have  agairkst  him, 
not  being  available  as  a  set-off  in  the  action  at  law,  may  be  es- 
tablished as  a  set-off  in  equity,  on  proof  of  the  witness'  insol- 
vency when  the  claitn  accrued.  Campbell  &  Wright  v.  Conner,  211. 
40 
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19.  Same ;  what  demands  are  available,  at  law  or  in  equity. — At  law,  a 

debt  due  from  the  plaintiff,  to  the  defendant  as  administrator,  is 
not  avaiUvble  as  a  set-ofF  aitrainst  an  individual  debt,  tlie  debts  not 
being  due  in  the  same  right ;  nor  is  it  available  as  a  set-off  in 
equity,  if  the  plaintiff  is  solvent  and  nut  juris,  so  that  a  personal 
judgment  against  him  would  be  effective  ;  but,  if  the  plaintiff"  is 
insolvent,  or  is  a  married  woman,  against  whom  a  personal 
judgment  can  not  be  rendered,  a  court  of  equity  will  set  off  the 
two  demands  against  each  other.  Farris  <(■  McCurdy  v.  Hous- 
ton, 2')0. 

20.  Receiver;  when  appointed  without  notice. — A  receiver    may  be   ap- 

pointed in  a  pending  suit  without  nc  tice  to  the  defendants,  when 
it  is  shown  by  athdavits  that  they  are  disposing  of  the  prop- 
erty in  which  complainant  claims  an  equal  interest  with  them, 
collecting  and  appropriating  the  proceeds  of  sale,  and  that  they 
are  insolvent,  whereby  the  object  of  the  suit  would  probably  be 
defeated  by  delay.     Sims  v.  Adams,  395. 

21.  Liens  on  lands  in  hands  of  receiver;  rents  and  profits  collected  by  him. 

When  liens  charged  on  lands  are  sought  to  he  enforced  in 
equity,  and,  as  a  means  of  making  the  securitj'  available  and  suf- 
ficient, the  lands  are  placed  in  the  hands  of  a  receiver,  the  rents 
and  profits  realized  become  a  primary  fund,  and  mnst  be  first  ap- 
plied to  the  extinguishment  of  the  liens,  in  the  order  of  their 
precedence  ;  and  these  being  insufficient,  the  proceeds  of  the  sale 
of  the  lands  are  to  be  applied  in  the  same  way,  nntil  the  liens  are 
extinguished  and  the  costs  paid,  or  until  the  fund  is  exhausted. 
Milhous  V.  Dunham,  4S. 

22.  Misapplication  of  trust  funds  by  trustee;  notice  to  person  dealing  with 

him, — When  trust  funds  are  misapplied  by  a  trustee,  the  person 
dealing  with  him  having  knowledge  of  the  character  of  the  funds, 
the  latter  can  assert  no  rights  under  the  transaction,  as  against 
the  beneficiaries  of  the  trust ;  and  if  he  was  also  acting  in  a  fidu- 
ciary character,  as  guardian  for  an  infant  ward,  his  ward  is  also 
chargeable  with  notice,  and  can  claim  no  benefit  under  the  trans- 
action, nor  enforce  it  against  the  beneficiaries  of  the  trust.  lb.  48. 

23.  Loan  of  trust  funds,  secured  by  mortgage,   not  changing  character  of 

funds. — A  loan  of  trust  funds  by  a  testamentary  trustee,  secured 
by  mortgage  on  lands,  does  not  change  the  character  of  the  funds 
nor  constitute  an  investment  in  real  estate  :  the  debts  are  chosls  in 
action  representing  money,  and  are  subject  to  the  provisions  of 
the  trust,     lb.  48.  ^ 

24.  Rights   of  life-tenant  and   remainden-men    in   trust   funds. — When 

moneys  are  bequeathed  in  trust,  to  be  invested  by  the  trustees  in 
good  stocks,  or  in  loans  secure<l  by  bond  and  mortgage,  the  in- 
come to  be  paid  to  the  testator's  two  daughters  during  life,  with 
remainder  to  their  children,  if  any,  and  remainder  over  in  default 
of  children,  it  is  the  duty  of  the  trustees  to  preserve  the  principal 
of  the  fund  for  the  benefit  of  the  remainder-men,  paving  the  in- 
terest only  to  the  tenants  for  life  ;  and  any  surplus  of  accruing  in- 
terest during  the  minority  of  the  tenants  for  life,  in  excess  of 
their  maintenance  and  education,  becoming  a  part  of  the  princi- 
pal, should  be  preserved  in  the  same  way.     lb.  48. 

25.  When  mortgagee  is  purchaser  for   value,    and   entitled   to  protection. 

When  a  mortgage  is  given  to  secure  an  antecedent  debt  which  is 
extended,  and  another  debt  contemporaneously  contracted,  the 
mortgagee  is  a  purchaser  for  value ;  and  he  is  entitled,  as  a  bona 
fide  purchaser,  to  protection  against  any  trust  or.  fraud  on  the  part 
of  the  mortgagor  in  the  acquisition  of  the  mortgaged  lands,  of 
which  he  had  no  actual  notice,  nor  knowledge  of  facts  sufficient 
to  charge  him  with  constructive  notice.     Whitfield  v.  Riddle,   99. 
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26.  Constructive  notice,  as    Implied  from  recitals  of  deed. — Where  the 

mortgagor's  deed  from  his  vendor  shows  that  the  legal  title  to  the 
lands  is  in  the  heirs  of  the  decedent,  from  whose  administrator 
said  vendor  purchased,  and  that  apart  of  the  purchase-money  is 
still  unpaid,  the  mortgagee  is  chargeable  with  notice  of  the  heirs' 
right  to  enforce  a  lien  on  the  land,  and  can  not  claim  protection 
against  them  ;  but  these  recitals  would  not  charge  him  with  n^)- 
tice  of  any  fraud  in  the  transaction  between  the  mortgagor  and 
his  vendor  by  which  the  lands  were  acquired.     lb.  97. 

27.  Lis  pendens,  as  constructive  notice. — Lis  pendens  is  constructive  no- 

tice only  while  the  suit  is  pending,  and  does  not  affect  a  pur- 
chaser from  one  of  the  parties  after  the  termination  of  the  suit. 
lb.  99. 

28.  Constructive  notice,  as  implied  from  records  and  papers  in  matter  of 

insolvent  estate. — The  mortgagor  having  been  bound  as  surety  on 
his  vendor's  notes  for  the  purchase-money,  and,  on  his  subse- 
quent purchase  of  the  lands,  assuming  the  payment  of  these 
notes,  but  afterwards  filing  the  paid  notes  as  claims  against  the 
insolvent  estate  of  his  deceased  vendor ;  the  records  and  papers 
relating  to  that  estate,  showing  no  controversy  or  proceeding  of 
any  kind  in  reference  to  the  land,  do  not  charge  the  mortgagee 
with  constructive  notice  of  any  fraud  on  the  part  of  the  mortga- 
gor as  against  the  creditors  of  the  insolvent  estate.     lb.  99, 

29.  Vendor's  lien;  partial  payment  in  cotton. — A  written   obligation   for 

the  delivery  of  cotton,  in  payment  of  the  purchase-money  for 
lands,  does  not  create  a  lien  on  any  particular  cotton  ;  and  cotton 
being  subsequently  delivered  b}'  the  maker  to  the  payee,  its  ap- 
plication is  governed  by  the  same  rules  which  regulate  general 
payments  by  a  debtor  to  his  creditor ;  it  may  be  sh6wn  to  have 
been  applied,  by  agreement,  to  another  indebtedness.  Smith  v, 
Vauglian,  201. 

30.  Waiver  of  vendor's  lien. — On  a  sale  of  lands,  the  purchaser  having 

executed  and  delivered  his  two  notes  for  the  agreed  price,  and  re- 
sold one-half  of  the  land  at  an  increased  price,  he  and  the  sub- 
purchaser executed  and  delivered  to  the  vendor  their  joint  note, 
payable  on  the  same  day  the  last  of  the  original  purchaser's 
notes  matured  ;  and  the  vendor  thereupon  executed  and  delivered 
to  each  of  them  a  deed  for  one-half  the  land,  and  a  receipt  for 
their  joint  note,  reciting  therein  that  it  was  held  as  collateral  se- 
curity for  the  original  notes,  which  were  retained  by  him,  and 
was  to  be  sold  by  him,  if  default  should  be  made  in  their  pay- 
ment, and  the  money  applied  to  their  payment  and  satisfaction, 
the  balance,  if  any,  lb  be  paid  over  to  the  purchaser;  and  all 
these  papers  were  dated  and  executed  on  the  same  day.  Held, 
that  these  facts  showed  a  waiver  of  the  vendor's  lien.  Carroll  v 
Shapard,  35S. 

31.  Vendor's  lien  on  land  purchased  by  married  woman;  agreement  to 

erect  buildings  as  part  consideration. — On  a  purchase  of  lands  by  a 
married  woman,  the  vendor  retaining  the  legal  title,  and  execut- 
ing to  her  a  bond  conditioned  to  make  title  on  payment  of  the 
agreed  sum  in  money,  and  the  erection  of  certain  designated  im- 
provements on  the  land  ;  the  recited  consideration  being  the 
money  agreed  to  be  paid,  "  and  the  further  consideration  and 
agreement  "  to  erect  the  buildings;  such  agreement  to  erect  the 
buildings,  whether  oral  or  written,  imposes  no  personal  liability 
on  her,  and  creates  no  lien  for  its  performance ;  and  while  a  court 
of  equity  will  charge  the  land  with  the  payment  of  the  pvrrchase- 
money,  as  stipulated,  the  vendor's  only  remedj'  for  the  failure  to 
erect  the  buildings  is  a  refusal  to  execute  a  conveyance  until  they 
have  been  erected.     McDonald  v.  Elyton  Land  Co.,  382. 
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32.  Same;  acceptance  of  note  for  additional  sum,  in  lieu  of  agreemet  to 
erect  buildings. — In  such  case,  the  purchaser  not  having  the  money 
to  complete  the  erection  of  the  specified  building,  and  desiring  to 
obtain  money  by  a  mortgage  on  the  property,  which  she  could 
not  do  until  she  had  an  unincumbered  title ;  if  the  vendor  there- 
upon accepts  her  note  for  an  additional  sum  of  money,  in  lieu  of 

■•  the  agreement  to  erect  the  buildings,  or  in  satisfaction  of  its 
breach,  and  executes  a  conveyance  to  her,  the  new  note  does  not 
constitute  a  lien  or  charge  on  the  land.     jh.  S82, 

.j3.  Same;  new  note  signed  b»/  husband,  withorit  authority  of  wife. — Such 
new  contract  being  made  by  the  husband,  without  the  authority 
of  the  wife,  and  her  name  signed  Vjy  him  to  the  note  jointly  with 
his  own,  the  contract  and  the  note  are  nullities  as  to  her,  and  no 
lien  or  trust  on  the  land  arises  by  implication  of  law.     Ih.  382. 

34.  Vendor's  lien;  when  stale  demand. — ^A  vendor's  lien  on  land,  when 

no  conveyance  to  the  purchaser  is  executed,  does  not  become  a 
stale  demand  until  the  lapse  of  twenty  }'ear8  after  the  sale.  Phil- 
lips V.  Adams,  '225. 

35.  Same;  presumption  and  proof  of  payment. — A  legal  presumption  of 

I)ayment  does  not  arise  irom  mere  lapse  of  time,  until  after  the 
lapse  of  twenty  years,  without  payment  of  interest,  or  any  other 
recognition  of  indebtedness  on  the  part  of  the  debtor ;  yet  posi- 
tive evidence  of  paj-ment  is  not  required,  but  it  may  be  estab- 
lished by  circumstances,  such  as  would  satisfy  a  jury  that  the 
continued  existence  of  the  debt  was  highly  improbable ;  as  in 
this  case,  where  the  vendor,  though  in  upcessitous  circumstances, 
did  not  file  his  bill  to  enforce  a  lien  on  the  land,  until  after  the 
lapse  of  nineteen  years  from  the  date  of  the  contract,  and  four- 
teen years  afer  tlie  death  of  the  purchaser,  and  showed  no  excuse 
for  his  delay.     II).  225.    . 

Pleading  and  Practice. 

30.  Husband  and  wife  as  parties. — The  statute  providing  that  a  mar- 
ried woman  "must  sue  or  be  sued  alone,  when  the  suit  relates  to 
her  separate  estate"  (Code,  §  2892),  does  not  apply  to  suits  in 
equity.     Skinner  r.  Chapman,  376. 

37.  Same. — When  a  married  woman  has  been  relieved  of  the  disabili- 

ties of  coverture  by  a  decree  of  the  chancellor  (Code,  ^  2731),  her 
husband  is  neither  a  necessary  nor  a  proper  party  to,a  bill  filed 
against  her  to  enforce  the  execution  of  a  contract.  Sims  r.  Ad- 
ams, 395. 

38.  Parties  to  bill  for  foreclosure. — The  mortgagee  is  a  necessary  party 

to  a  bill  for  foreclosure  filed  by  the  assignee,  unless  it  is  shown 
that  the  legal  title  passed  to  the  assignee  bj'  proper  conveyance. 
Loeh  V.  McCullough,  533. 

3fl.  Parties  to  hill  to  liave  absolute  conveyance  declared  and  foreclosed  as 
mortgage. — When  a  bill  seeks  to  have  a  conveyance,  absolute  on 
its  face,  established  and  foreclosed  as  a  mortgage,  the  proper 
parties  are  general h',  as  to  a  bill  to  foreclose  an  ordinary  mort- 
gage, only  the  grantor  and  grantee,  and  their  privies  who  have 
acquired  interests  subsequent  to  the  execution  of  the  conveyance  ; 
but  a  subsequent  purchaser  at  a  sale  for  unpaid  taxes  may  be 
brought  in  as  a  defendant,  in  order  that  the  validity  of  his  pur- 
chase may  be  determined,  his  deed  removed  as  a  cloud  on  the 
title,  and  as  an  obstruction  to  the  complete  enforcement  of  the 
lien  created  by  the  mortgage  or  other  conveyance.  Lyon  v.  Pow- 
_      ell,  351. 

40.  Multifariousness. — A  purchaser  of  an  undivided  one-half  interest  in 
certain  mill  property,  real  and  personal,  having  formed  a  part- 
nership in  the  mill  business  with  the  owner  of  the  other  half,  and 
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being  afterwards  excluded  from  all  control  and  possession  of  the 
property  and  business  In-  his  partner,  who  also  claimed  to  have 
purchased  the  interest  of  the  other  part  owner;  he  may  maintain 
a  1)111  in  equity  against  both  of  them,  to  compel  the  delivery  of  a 
conveyance  by  his  vendor,  a  dissolution  <jf  the  partnership,  and 
a  settlement  of  the  partnership  accounts,  and  such  bill  is  not 
multifarious.     Sims  v.  Adams,  395. 

41.  Amendment  of  bill;  when  necessary. — An  amendment  of  the  bill  is 

necessary  to  bring  forward  new  matter  in  avoidance  of  matter  set 
up  in  <^he  answer,  but  is  neither  necessary  nor  proper  to  traverse 
defenses  set  u])  in  the  answer.     Smith  v.  Vauyhan,  201. 

42.  Petition;  when  proper. — A  petition,  ordinarily,  is  a  proper  proceed- 

ing by  a  party  to  a  pending  suit,  for  some  order  or  direction 
therein,  touching  the  matter  in  controversy,  or  preliminary  to 
the  preparation  of  the  cause ;  but  it  is  inappropriate,  when  a 
stranger  to  the  suit  desires  to  present  new  claims,  and  raise  new 
issues,  not  involved  in  the  original  cause,  though  concerning  the 
same  subject-matter.  Whatever  may  be  his  claim,  he  can  not  in- 
tervene by  i)etition,  for  the  purpose  of  defeating  tlie  entire  suit, 
and  reaping  the  pi'oceeds  of  proi)erty  brought  into  court  by  a  bill, 
after  its  dismissal  on  his  defense.  Renfro  Bros.  v.  Goettcr,  Weil  & 
Co.,  311. 

43.  Party  defendant;  can  not  be  made  on  his  own  application. — In  the 

absence  of  a  statute  or  rule,  a  court -of  e(iuitv  can  not,  on  the  ap- 
plication of  a  stranger,  make  him  a  party  defendant  to  a  pending 
suit,  without  the  consent  of  the  complainant,  for  the  purpose  of 
allowing  such  part_v  to  litigate  with  complainant  his  right  or  title 
to  any  relief  whatever.  A  party  can  not  be  made  a  defendant 
on  his  own  application.     lb.  311. 

44.  Parties  defendant;  proper  practice  as  to. — Generally,  a  complainant 

may  elect  with  whom  he  will  litigate,  under  the  rules  governing 
proper  and  necessary  parties.  But  whenever,  during  the  progress 
of  the  cause,  it  is  made  known  to  the  court  that  an  absent  person 
is  a  necessary  party,  in  order  that  an  effective  decree  may  l>e 
rendered,  or  that  a  decree  can  not  be  rendered  without  affecting 
the  rights  of  such  ]>erson,  it  is  competent  for  the  c(jurt  to  order 
that  the  complainant  amend  so  as  to  make  him  a  party,  and,  re- 
fusing, to  dismiss  the  bill ;  but  the  court  can  not  make  a  party, 
without  action  taken  by  the  complainant.     lb.  311. 

45.  Stranger  to  suit;  how  must  present  his  claim  as  to  snbject-matter  in 

litigation. — When  a  person,  not  a  party  to  a  pending  suit,  between 
whom  and  the  complainant  there  is  no  privity,  but  who  has  a 
claim  or  lien  on  the  property, — a  new  and  independent  claim, — 
or  who  is  interested  in  the  subject-matter  of  the  suit,  desires,  for 
his  own  protection,  to  present  his  claim,  and  raise  new  issues,  he 
must  do  so  by  formal  bill,  containing  appropriate  allegations — an 
original  bill  in  the  nature  of  a  cross-bill,  or  of  a  supplemental  bill, 
as  the  case  may  authorize.     lb.  311. 

46.  Cross-bill;  by  whom  filed. — A  cross-bill  can  be  filed  only  by  a  party 

to  the  suit,  and  when  the  right  to  file  the  cross-bill  is  founded  on 
an  invalid  order,  it  must  fall  with  the  order ;  it  can  not  be  the 
basis  of  relief,  nor  be  treated  as  an  original  bill  in  the  nature  of  a 
cross-bill.     lb.  311. 

47.  Answer  and  cross-bill,  as  between  co-defendants. — One  defendant  can 

not  obtain  active  relief  against  another,  without  becoming  himself 
an  actor ;  and  an  agreement  of  record,  signed  by  tlie  complainant 
and  some  of  the  defendants,  that  the  latter  should  be  entitled  to 
the  same  relief  under  their  answers  as  under  cross-bills  regularly 
filed,  would  not  authorize  relief  against  other  defendants  who 
did  not  sign  the  agreement.     Trimble  v.  Fariss,  260, 
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48.  Answer  as  cross-hill;  English  practice. — Under  the  English    prac- 

tice, which  prevails  with  us  except  as  changed  by  statute,  an 
answer  can  not  be  made  a  cross-bill,  nor  become  the  foundation 
of  affirmative  relief ;  nor  can  a  cross-bill  be  filed  before  answer. 
Lehman,  Durr  &  Co.  v.  Dozier,  235. 

49.  Same;  under  statutonj  provisions. — Under  our  statutory  provisions 

(Code,  §§  3801-04),  a  defendant  may  ask  that  his  answer  be  taken 
and  treated  as  a  cross-bill  as  against  the  complainant  in  the  orig- 
inal bill,  but  not  as  against  another  defendant ;  and  while  the 
irregularity  will  be  considered  as  waived,  if  a  defendant  answers 
and  takes"  issue  upon  it  as  a  cro!?s-bill,  his  failure  to  answer  it 
does  not  authorize  a  decree  pro  confesso  against  him,  nor  a  final 
decree  founded  on  such  decree  pro  confesso.     lb.  235. 

50.  Cros$-bill. — A  cross-bill  is  in  its  nature  defensive,  and  its  subject 

and  purpose  must  be  germane  to  the  original  bill ;  nor  can  it 
bring  in  new  matter  entirely  foreign,  except,  perhaps,  in  cases  of 
set-off  against  an  insolvent  complainant.      Whitfield  r.  Riddle,  99. 

51.  Variance  between  allegations  and  proof. — In  a  suit  for  the  abatement 

of  an  embankment  as  a  nuisance,  the  chief  (if  not  the  only)  pur- 
pose of  the  rule  recpiiring  certainty  in  the  description  of  the  em- 
bankment is  identity  ;  and  where  there  is  no  question  of  identity, 
a  variance  between  the  allegations  and  the  proof,  as  to  the  length 
of  the  embankment,  is  immaterial.  Farris  &  McCurdy  r.  Dud- 
ley, m. 

52.  'Motion   to  dissolve  injunction;  how  far  answer  may  be   considered. 

On  motion  to  dissolve  an  injunction  on  tl>e  denials  of  the  answer, 
affirmative  matters  of  defense,  not  responsive  to  any  allegation  of 
the  bill,  can  not  be  considered  for  any  purpose.  Farris  &  Mc- 
Curdy V.  Houston,  250. 

52.  Register's  findings  on  facts;  when  vnll  hot  be  disturbed. — On  appeal 
from  the  chancellor's  decree,  overruling  exceptions  to  the  regis- 
ter's report  on  a  disputed  qxiestion  of  fact,  the  decree  will  not  be 
disturbed,  unless  it  is  shown  to  be  clearly  wrong.  Smith  r. 
Vaughan,  201. 

54.  Sale  of  land  under  decree  in  chancery;  lien  for  municipal  taxes. 
When  lands  are  sold,  under  a  decree  in  chancery,  subject  to  all 
liens  and  incumbrances  held  by  persons  who  are  not  parties  to 
the  suit,  a  lien  for  municipal  taxes  assessed  and  unpaid  is  not 
affected  by  the  sale,  and  payment  thereof  can  not  be  claimed  out 
of  the  proceeds  of  sale.     The  State  v.  Vincent,  233. 

CHARGE  OF  COURT  TO  JURY. 

1.  Abstract  charge. — A  charge  asked  is  properly   refused,  when  anj' 

of  its  postulates  of  fact,  whether  material  or  not,  appear  not 
to  be  supported  by  any  evidence.  Rosser  v.  Timberlake,  162; 
Skelton  v.  The  State,  35. 

2.  Same. — A  charge  which  asserts  a  correct  legal  proposition,  though 

abstract,  and  calculated  to  mislead  the  jury,,  will  not,  ordinarily, 
operate  a  reversal ;  yet  the  court  should  be  careful  to  frame  the 
charges  with  reference  to  the  evidence,  and  should  avoid  giving 
an  instruction  which  is  not  supported  by  any  evidence.  Sim- 
mons v.  Simmons,  365. 

3.  Same. — Charges  to  the  jury  are  designed   to   enable  that  body  to 

weigh  the  testimony,  to  determine  what  facts  it  proves,  and  to 
apply  to  these  facts,  wlien  ascertained,  the  legal  principles  as- 
serted in  the  charge ;  and  they  should  always  be  confined  to 
facts  which  the  evidence  tends  to  establish.  Vaughan  r.  Wil- 
liamson, 194- 

4.  Same. — A  charge  asked,  which  assumes  childishness  and    fretful- 

ness  of  old  age,  as  factors  in  the  resultant  legal  proposition  as- 


INDEX.  631 

CHARGE  OF  COURT  TO  JJJRY— Continued. 

serted  by  it,  is  properly  refused,  when  the  record  discloses  no 
testimony  adduced  in  support  of  such  postulate.     lb.  194. 

5.  Argumentative  charge. — An  argumentative  charge  is  improper,  and 

should  not  be  given.     Adams  r.  Thornton  cfc  Wellborn,  4^9. 

6.  Charge  on  part  of  evidence. — A  charge  on  the  probative  effect  of  a 

part  of  tlie  evidence,  ignoring  material  qualifying  testimony,  is 
erroneous,  and  good  cause  for  a  reversal.    lb.  4S9. 

7.  Same. — When  witnesses  are  examined  on  behalf  of  both  parties, 

and  there  is  a  conflict,  a  charge  is  improper  which  refers  to  the 
jury  the  evidence  in  behalf  of  one  of  the  parties  only,  and  indi- 
cates tliat  they  may  look  to  that  alone.     Jordan  r.  Pickett,  331. 

8.  Same. — Where  evidence  is  introduced  by   the   parties  presenting 

different  phases,  each  has  the  right  to  have  the  jury  instructed  as 
to  the  probative  effect  of  the  evidence  in  his  favor,  if  believed  by 
them.     Ale.rander  v.  Wheeler,  167. 

9.  Same. — A  party  has  the  right  to  require  an  instruction  to  the  jury 

as  to  the  legal  effect  of  evidence,  when,  conceding  all  adverse  in- 
ferences from  the  conflicting  evidence,  the  undisputed  facts  es- 
tablish a  legal  conclusion  in  his  favor  ;  but,  when  a  charge  as- 
serts a  legal  proposition,  based  on  certain  specified  facts,  ignoring 
other  facts  whi(;h  there  is  evidence  tending  to  prove,  and  which 
show  the  incorrectness  of  the  legal  conclusion  asserted  in  the 
charge,  it  is  properly  refused.     Brigham  &  Co.  v.  Carlisle,  243. 

10.  Same. — Where  the  evidence  presents  two  variant  phases  of  a  case, 

either  party  has  the  right  to  have  t!"?  jury  instructed  on  his  hy- 
pothesis; and  a  charge  that,  "if  the  Jury  believe  the  statement 
as  what  Mrs.  C.  would  swear,"  referring  to  an  admission  in  wri- 
ting as  to  what  an  absent  witness  would  testify,  makes  the  state- 
ment a  part  of  the  instruction,  instead  of  stating  the  hypotheti- 
cal facts,  and  is  iniproperlj'  refused ;  but  this  court  condeums 
such  charges,  and  will  not  extend  the  rule.  Perry  v.  The 
State,  2.2. 

11.  Charge  as  to  construction  of  writing. — A  charge  which  refers  to  the 

jury  the  decision  of  a  legal,  question — as,  the  construction  of  a 
charter-party,  or  other  writing — is  properly  refused.  Insurance 
Co.  V.  Moog,  284. 

12.  Charge  referring  legal  question  to  jtiry;    when   error  vnlhout  injury. 

A  charge  which  submits  to  the  jury  the  decision  of  a  legal  ques- 
tion, which  the  court  ought  to  have  decided  against  the  party  ex- 
cepting, is  error  without  injury.     Bernstein  v.  Humes,  134- 

13.  Explanatory  charge  as  to  considering  all  the  evidence. — The   court 

having  charged  the  jury,  on  the  request  of  the  defendant,  that,  if 
the  evidence  as  to  any  material  fact  is  eciually  balanced, they  must 
lean  to  the  side  of  mercy,  and  decide  that  fact  in  favor  of  the  de- 
fendant,— may  further  instruct  them,  in  explanation,  that  they 
must  consider  all  the  evidence  in  dfciding  on  the  guilt  or  inno- 
cence of  the  defendant.     Ward  v.  The  State,  441- 

14.  Charge  in  favor  of  escape  of  the  innocent. — In  reply  to  the  assertion 

of  counsel,  in  argument,  "  that  the  law  says  it  is  better  that 
ninety-nine  guilty  persons  shall  escape  than  that  one  innocent 
person  shall  suffer,"  the  court  may  instruct  the  jury  that  this 
proposition  is  not  correct — that  the  policy  of  the  law  simply  is, 
that  the  innocent  shall  go  free,  and  that  the  guilty  shall  be  pun- 
ished,    lb.  441. 

15.  Charge  omitting  time  and  place,  and   assuming  facts   as   proved. — A 

charge  which  pretermits  time  and  place,  or  which  assumes  as 
fact  what  only  oral  testimony  tends  to  prove,  is  erroneous. 
Joyner  v.  The  State,  448. 

16.  Charge  to  jury;  when  properly  refused. — A  charge  which  refers  the 

jury    to  the  evidence  for  one  of  the  parties  only,  or  which  as- 
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sumes  an  irreconcilable  conflict  between  witnesses,  or  which 
makes  guilt  or  innocence  depend  on  what  one  or  more  witnesses 
swear,  and  not  on  the  whole  evidence,  is  properly  refused.  Perrij 
V.  The  State,  22. 

17.  Same;  ivhen  should  be  given. — A  charge  asserting  correct  legal  prop- 

ositions, founded  on  facts  hypothetically  stated  which  there  is 
evidence  tending  to  prove,  and  making  the  application  of  the  law 
dependent  on  the  whole  evidence,  is  free  from  objection.     lb.  22. 

18.  Allowing  jury  to  take  charges  refused. — All  written  charges,  whether 

given  or  refused,  and  so  marked  (Code,  §  3109),  may  be  taken  by 
the  jury  with  them  on  their  retirement.     Beard  v.  Ryan,  37. 

19.  General  exception  to  entire  charge. — A  general  exception  to   an    en- 

tire charge,  containing  several  separate  and  distinct  clauses, 
some  of  which  are  free  from  error,  can  not  be  sustained.  Johnson 
&  Thornton  v.  Allen  &  Jemison,  387. 

20.  Same;  when  sufficient. — Wlien  a  charge  given  consists  of  but  a  sin- 

gle sentence,  containing  several  clauses  connected  and  depend- 
ent throughout,  a  general  exception  to  the  entire  charge  is  suffi- 
ciently specific  and  definite  to  reach  error  in  any  part  of  it.  Bern- 
stein V.  Humes,  135.  • 

CODE  OF  ALABAMA. 

1.  4  11.     Computation  of  time.     Chaptnan  v.   Ewing  d'  Ammerman, 

403. 

2.  §  403.     Official  bond  of  tax-collector.  The  State  v.  Houston,  576. 

3.  \  419.    Taxes  on  land  sold  under  execution.     The  State  v.    Vin- 

cent, 233. 

4.  §§  555-58.     Substitution  of  lost  records.    Ward  v.  The  State,  455. 

5.  §  657.     Statutory    jurisdiction     of     Circuit    Court.      Dunbar    v. 

Frazer,  529. 

6.  §  775.     Appointment  of  deputy-solicitor.  Joyrier  v.  The  State,  448. 

7.  \  1546.     Action  for  price  of  liquors  .sold  by  retailer.     Rasberry  v. 

Pulliam,  191. 

8.  §  1711.     Action  against  railroad  company  for  injury  to  stock.  L.  tt- 

N.  Ala.  Railroad  Co.  v.  Schafner,  567. 

9.  §2091.     Computation  of  interest.     Milhous  v.  Dunham,  48. 

10.  §§  2145-46.     Attestation    or    acknowledgment      of     conveyances. 

Carlisle  v.  Carlisle,  542. 

11.  §§  2166-7.     Protection   against  unrecorded   mortgages.     Chadwick 

r.  Carson,  116. 

12.  §  2185.     Naked  trusts.     Loeb  v.  McCullough,  533. 

13.  §2362.     General  administrator.     Eubank  v.  Clark,  73. 

14.  §§2439-41.     Crop  ])lanted  b}^  decedent.     Eubank  v.  Clark,  73. 

15.  §  2446.     Renting  lands  by  administrator.     Eubank  v.  Clark,  73. 

16.  §  2520.     Liability  of  administrator  for  interest.  Eubank  v.   Clark, 

73. 

17.  §§  2537-40.     Settlement  of    accounts  of  deceased  administrator. 

Eubank  v.  Clark,  73. 

18.  §  2597.     Statute  of  non-claim.     Farris  v.  Stoutz,  130. 

19.  §2731.     Relieving  married  women   of  disabilities   of  coverture. 

Parker  v.  Roswald  (He  Stoll,  526;  Si7ns  r.  Adams,  395. 

20.  §2822.     AlieHation  of  homestead.     Crin  v.  Nelms,  6O4. 

21.  §§  2828,  2830.     Claim  of  exemption;  when  and  how  made.   Toenes 

V.  Moog,  558. 

22.  §  2892.     Husband  and  wife  as  parties.     Skinner  v.  Chapman,  376; 

Sims  V.  Adams,  395;  Williamson  v.  Baker,  595. 

23.  §  2904.     Action     against    partnership.     Ladiga  Saw-Mill  Co.   v. 

Smith,  108. 

24.  §  2948.  Form  and  recjuisites  of  deeds.     Webb  v.  Mullins,  111. 


INDEX.  633 

CODE  OF  ALABAMA— Continued. 

25.     §  2963.     Plea  of  not  guiltv  in  real  action.     Swann   &  Billups  v. 
Kidd, 173. 
Requisites  of  plevi.     Phveaix  Insurance  Co.  v.  Moog,  284- 
Pleading  over  after  demurrer.     Phaenix  Insurance  Co.  v. 

Moog,  284. 
Complaint.     Phvcnix  Insurance  Co.  r.  Moog,  284- 
When  sworn  plea  is  necessary.     Ladiga  Saw-Mill  Co.  v. 

Smith,  108. 
Certificate  from  land-office.     Swann  &  Billups  v.  Kidd, 

17S. 
Competency  of  parties  as  witnesses.    Meadows  v.  Mead- 
ows, 24O;  Skiniier  v.  Chapman,  376. 
Charges  to  jury.     Beard  v.  Ryan,  37. 
Witness  fees    and    certificate.     Campbell  &    Wright    v. 

Conner,  211. 
Amendments.     Jones  v.  Engelhardt,  505. 
When  appeal  lies.     Trahue,  Davis  &  Co.  v.  Shotts,  369. 
Sale  of  equity  of  redemption  under  execution.     Kelly  v. 

Longshore,  203. 
Lien  of  executions.     Lancaster   v.  Jordan,  197;   Watson 

V.  Steele,  361. 
Notice  of  levy  of  attachment.     McAbee  v.  Parker,  573. 
Attachment    against    corporation.      Ex    parte    Railway 

Co.,  258. 
Affidavit  for  attachment.     Beard,    Wright  dc  Hamil  v. 

Woodard,  317. 
Compelling  answer  from  garnishee.     Ex  parte  Railway 

Co.,  258. 
Forfeited  claim  bond.     Parker  v.  Wimberly,  64;  Munter 

V.  Leinkauff  ct*  Strauss,  546. 

43.  §§  3440-61.     Lien  of  contractors  and  material-men.     Montgomery 

Iron    Works  v.  Dorman,  218;  Trammell  v.   Iludmon, 
222;  Seib.H  v.  Engelhardt,  508;  Turner  v.  Robbins,  592. 

44.  §  3498.     Partition  of  lands.  *  Whitloiv  v.  Echols,  206. 

45.  §^  3536-47.     Arbitration  of  pending  suit.     Chapman  v.  Eiving  & 

Ammerman,  403. 

46.  H  3801-04.     Answer  as  cross-bill.     Lehman,  Durr  &  Co.  v.  Dozier, 

235. 

47.  ^§  3927-28.     Supersedeas  bond.     Miller  v.  Vaughan,  323. 

48.  ^§  4005-06.     Search-warrant.     Counts  v.  Harlan,  551. 

49.  k  4071.     Bastardy.     Collins  v.  The  State,  433. 

50.  §  4136.     Refusing  to  testify  before  grand  jury.     Neivsum  v..  The 

State,  407. 

51.  §  4137.     Resisting  officer.     Andrews  v.  The  State,  483. 

52.  §  4184.     Living  in  adultery  or  fornication.     Cross  v.  The  State, 

430;  Birge  v.  The  State,  435. 

53.  §  4205.     Selling  spirituous  liquors  to  person    of    known  intem- 

perate habits.     Ryall  v.   Tlie  State,  41O;   Wall   v.   The 
State,  417. 

54.  §  4216.     Examination  of  witness  before  the  grand  jury.     Banks 

V.  The  State,  10. 

55.  §  4353.     Selling  or  removing  mortgaged   property.     Hill  v.  The 

State,  1;   Varnum  r.  The  State,  28. 

56.  §4377.     Embezzlement.     Fullam  v.Tlie  State,  31. 

57.  §  4729.     Statement  of    charge  in  criminal  case.     Perry   v.  The 

State,  22. 

58.  §  4739.     Petit  juries  at  special  term.     Ward  v.  The  State,  441. 

59.  ^  4784-4824.     Forms  of  indictment.     Andrews  v.   The  State,  484; 

Abernathy  v.  The  State,  411;  Boggus  v.  The  State,  26; 
Barber  v.  The  State,  19;  Hill  v.  The  State,  1. 


26. 
27. 

§  2987. 
§  3007. 

28. 
29. 

§  3008. 
§  3036. 

30. 

§  3043. 

31. 

§  3058. 

32. 
33. 

§  3109. 
§  3140. 

34. 
35. 
36. 

§  3156. 
§  3161. 
§   3209. 

37. 

§  3211. 

38. 
39. 

§  3260. 
§  3267. 

40. 

§  3286. 

41. 

§  3293. 

42. 

§  3344. 
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60.  §  4872.     Service  of  copy  of  indictment  and  list  of  jurors.     Clarke 

r.  The  State,  474- 

61.  §4874.     Special  r^/; /re  in  capital  oases.     Jackxon  v.  The  State,  471. 

62.  §  4879.     Peremptory  challenge  of  jurors.     Jackson  v.  The  State, 

471. 

63.  §  4906.     Discharge  of  sick  juror.     Jackson  v.  The  State,  471. 

64.  §  4979.     Appeal  and  writ  of  error  in  criminal  case.     Boiling  v. 

The  State,  469. 

65.  §  5007.     Fee-book  of  clerk  and  sheriff.     Bilbro  v.  Drakeford,  318. 

COLLATERAL  SECURITY.     See  Bills  of  Exchangk,  and   Promis- 
sory Notes,  5. 

COMMON  CARRIER. 

1.  Demand ;  when  unnecessary. — A  demand  and  refusal  being  only  a 
method  of  proving  a  default,  and  tlie  law  not  requiring  a  useless 
thing,  an  action  may  be  maintained  against  a  carrier  for  the 
loss  of  goods,  without  proof  of  a  demand  at  the  place  of  destina- 
tion, when  the  evidence  shows  flint  the  goods  never  reached  that 
place.     Ij.  &  jV.  Railroad  Co.  v.  Meyer,  597. 

2.  Liability  of  carrier  for  goods  cons'gned  beyond  terminus  of  his  route. 

When  a  common  carrier  receives  goods  consigned  to  a  place  be- 
yond the  terminus  of  his  own  line,  and  does  not  limit  his  liability 
by  express  contract,  he  assumes  the  duty  and  obligation  to  de- 
liver them  safely  at  the  place  of  destination,  and  is  liable  for  a 
loss  occurring  on  any  part  ot  the  route.     lb.  597. 

3.  Same  ;  limitation  of  liability  by  e.rpress  stipulation. — ^The    carrier 

may,  Ijy  express  contract,  limit  his  liability  to  losses  or  damage 
occurring  on  his  own  route  ;  but  sucli  limitation  must  be  shown 
to  have  been  brought  to  the  notice  of  the  consignor,  and  to  have 
been  accepted  by  or  acquiesced  in  by  him.     lb.  597. 

4.  Same. — If  the  consignor,  contemporaneously  with  the  delivery  of 

the  goods  to  the  carrier,  receives  a  bill  of  lading  limiting  the 
liability  of  the  carrier  to  losses  occurring  on  his  own  route,  "  pos- 
sibly he  would  be  conclusively  presumed  to  have  read  it,  and 
to  have  acquiesced  in  it;"  but  this  principle  does  not  apply, 
where  it  is  shown  that  the  carrier,  receiving  the  freight  for  the 
entire  route,  made  out  a  bill  of  lading,  which,  being  incomplete 
as  to  the  amount  of  the  charges,  was  not  delivered  to  the  con- 
signor at  the  time,  but  was  afterwards  forwarded  to  him  l)y  mail 
•         at  the  place  of  destination.     lb.  597. 

5.  Liability  of  carrier  for  goods  corried  at  "owner's  risk." — When   loss 

or  damage  to  goods  occurs  while  they  are  in  the  custody  of  the 
carrier,  though  carried  at  "owner's  risk,"  the  carrier  must  make 
at  least  a  prima  facie  showing  that  it  was  not  caused  by  his  neg- 
ligence.    »S'.  &  N.  Railroad  Co.  v.  Wilson,  587. 

6.  Implied  admission  of  injury,  by  failure  to  deny. — When    conipensa- 

tion  is  demanded  of  a  railroad  company  for  damages  to  goods 
transported,  and  the  demand  is  refused  on  the  ground  that  the 
goods  were  carried  at  the  "owner's  risk  ;"  this  is  a  circumstance 
from  which  the  jury  may  infer  a  waiver  of  all  other  grounds  of 
defense,  and  an  admission  that  tiie  goods  were  damaged  wiiile  in 
possession  of  the  carrier.     lb.  587. 

7.  Variance;  loss  of  goods,  and  damage. — Under   a   complaint   in   the 

form  prescribed  for  the  non-delivery  f)f  goods  by  a  carrier  (Code, 
p.  703,  Form  No.  13),  a  recovery  can  not  be  had  on  proof  that 
they  were  delivered  in  a  damaged  condition.     lb.  587, 
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1.  Attachment  and  garnishment  on  foreign   debt. — A   debt   due   by   a 

foreign  corporation  to  one  of  its  employees  at  the  place  of  its 
domicile,  not  being  within  the  jurisdiction  of  the  courts  of  Ala- 
bama, can  not  be  reached  and  subjected  by  a  creditor  here,  by 
attachment  against  the  non-resident  debtor  and  garnishment 
against  the  corporation.     L.  AX.  Railroad  Co.  v.  Dooley,  .'024. 

2.  Effect  of  statutes  on  pending  suits. — Jurisdiction  is  generally  deter- 

mined by  the  status  of  the  law  and  facts  as  they  exist  when  the 
suit  was  instituted ;  and  it  may  admit  of  doubt,  whether  an  in- 
junction, risrhtful  in  all  respects  when  issued,  should  be  defeated 
hy  a  statute  subsequently  enacted,  giving  a  remedy  at  law.  Far- 
ns  &  McCurdy  v.  Houston,  250. 

3.  Exemptions  in  favor  of  widow  and  children;  bg  what  law  determined. 

The  exemptions  in  favor  of  the  widow  and  minor  children  of  a  de- 
cedent, as  against  the  other  heirs  and  distributees,  are  to  be  de- 
termined by  the  law  which  was  in  force  at  the  time  of  his  death. 
Skinner  v.  Cnapman,  376. 

CONSTITUTIONAL  LAW. 

1.  Alteration  or  amirndment  of  bills. — Under  the  constitutional  provis- 

ion which  declares  that  no  bill  "shall  be  so  altered  or  amended 
on  its  passage  through  either  house  as  to  change  its  original  pur- 
■  pose"  (Art.  iv,  §  19),  it  may  be  that  a  bill  which,  as  originally 
introduced,  provided  for  a  prohibition  of  the  sale  of  spirituous 
liquors  in  several  specified  localities,  can  not  be  so  changed,  by 
amendment  or  substitute,  as  to  become  a  general  prohibitorj'  law  ; 
but  the  addition  of  other  particiilar  localities  does  not  change  the 
original  purpose  of  the  bill,  and  does  not  render  the  law  obnox- 
ious to  this  provision.     Stein  y.  Leeper,  517. 

2.  Title  and  subject  of  laws . — The  constitutional  provision  which  de- 

clares, "Each  law  shall  contain  but  on  subject,  which  shall  be 
clearly  expressed  in  its  title"  (Art.  iv,  §  2),  is  mandatory  ;  but  it 
will  not  be  construed  and  enforced  so  exactingly  as  to  embarrass 
or  obstruct  legislation.     lb.  517 . 

3.  Variance  in  title  between  original  and,  enrolled,  bill. — A  material  va- 

riance in  the  subject  as  expressed  in  the  title,  between  the  bill 
which  actually  passed  the  two  houses  of  the  General  Assembly, 
as  shown  by  the  legislative  journals,  and  the  enrolled  bill  which 
received  the  executive  ap])roval  and  signature,  is  fatal  to  the  en- 
tire law ;  but  this  effect  will  not  be  allowed  to  an  omission,  from 
the  title  of  the  enrolled  and  approved  bill,  of  words  which  were 
included  in  the  title  as  it  passed  the  two  houses,  when  the  omit- 
ted words  do  not  change  the  substance  and  effect  of  the  law,  or 
when  the  other  portions  of  it  can  have  full  operation  witiiout 
reference  to  the  omitted  words.     lb.  517. 

4.  Constitutionality  of  local  prohibitory  law  of  February  17,  1885. — The 

act  approved  February  17th,  18S5,  entitled  "An  act  to  jirevent 
the  sale,  giving  away,  or  delivering  or  otherwise  disposing  of  any 
spirituous,  vinous  or  malt  liquors,  intoxicating  bitters,  or  any 
other  intoxicating  drinks,  at  or  within  the  localities  hereinafter 
designated,"  specifying  more  than  sixty  places  (Sess.  Acts 
1884-5,  p.  570),  is  not  unconstitutional  because  of  the  fact,  shown 
by  the  legislative  journals,  that  the  original  bill  specified  only 
three  places  in  one  county,  the  other  places  being  added  by 
amendment;  nor  does  the  omission  from  the  title  of  the  bill,  as 
enrolled  and  approved,  of  one  particular  locality  which  is  men- 
tioned in  the  body  of  the  act,  and  which  was  also  included  in  the 
title  of  the  bill  as  passed  by  the  two  houses,  destroy  the  validity 
of  the  act  as  an  entirety.     76.  517. 
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5.  Constitutionality  of  statute,  as  affected  by  variance  between  enrolled 

anden{jro>(sed  hill,  as  shown  by  legislative  journals. — The  statute  ap- 
proved Febrnary  17th,  1885,  providing  for  the  organization  of 
juries,  and  excepting  from  its  operation  certain  named  counties 
(Sess.  Acts  1884-5,  p.  181),  is  valid  and  operative  in  Colbert 
county,  notwithstanding  a  variance  between  the  enrolled  bill,  as 
signed  by  the  presiding  officers  and  approved,  and  the  bill  shown 
by  the  legislative  journals  to  have  been  passed,  by  the  insertion 
of  Clay  among  the  excepted  counties.  Abernathy  v.  The  State, 
411;  Donnelly  v.  The  State,  4^3. 

6.  Constitutionality  of  statute,  approved  Feb.    17,  1885,  regulating   the 

granting  af  license  to  retail  spirituous  liquors.. — The  act  approved 
Februiiry  17th,  1885,  entitled  "An  avt  to  amend  section  1544  of 
the  Code,  except  as  to"  thirty-seven  counties  specified  by  name 
(Sess  Acts  1884-5,  p.  179),  is  not  unconstitutional,  because  the 
subject  is  not  clearly  expressed  in  the  title  ;  nor  because  it  con- 
tains more  than  one  subject ;  nor  because  it  is  an  act  to  raise  rev- 
enue, and  originated  in  the  senate;  nor.  because  it  establishes  a 
judicial  tribunal,  and  does  not  allow  a  trial  by  jury  or  right  of 
appeal  from  its  deiasions.     Dunbar  v.  Frazer,  -538. 

CONTRACTS. 

1.  Consideration  and  mutuality. — Mutuality  is  an  essential  element  of 

a  contract,  and  neither  party  is  bound  unless  both  are;  yet  a 
promise  is  a  sufficient  consideration  to  support  another  promise ; 
and  when  a  unilateral  promi.«e  is  made,  accejitance  of  perform- 
ance, or  any  act  done  in  recojrnition  of  its  implied  though  unex- 
pressed consideration,  supplies  the  element  of  mutuality,  and 
gives  a  right  of  action  on  the  contract.  Evans  v.  C.  S.  cfc  M.  Rail- 
way Co.,  341. 

2.  Special  contract  construed,  as  to  emjdoyment  and  cotnpensation  of 

agent  by  railroad  company. — A  written  instrument,  signed  only  by 
a  railroad  company,  by  which,  in  consideration  of  a  promise  by 
the  owner  of  lands  to  convey  to  it  a  right  of  way  through  his 
lands,  the  company  V)inds  itself  (1st)  to  pay  him  a  specified  sum  of 
money,  (2d)  to  establish  a  station  or  depot  at  or  near  a  named 
road-crossing,  (3d)  to  fence  the  track  through  his  lands,  (4th)  to 
locate  the  houses  for  the  section  hands  at  or  near  the  station,  and 
(5th)  to  ai)point  him  agent  for  said  station,  to  continue  him  as 
such  so  long  as  he  faithfully  discharged  the  duties  of  the  agency, 
•  and  to  pay  him  a  salary  as  agent  of  .^30  per  month,  should  the 

busines's  of  the  station  justify  tiie  same, — does  not,  of  itself,  con- 
stitute him  an  agent  of  the  railroad  company  at  said  station,  on 
the  completion  of  the  road,  but  gives  him  an  absolute  right  to 
demand  the  appointment;  nor  does  it  fix  his  compensation  as 
agent  at  if 30  per  month,  but  leaves  it  to  be  determined  by  the 
amount  of  busin?ss  done  at  the  station,  as  computed  by  the  cus- 
tomary percentage  on  receipts  ;  but  the  promise  of  the  company 
to  appoint  him  as  its  agent  is  supported  by  a  sufficient  considera- 
,  tion,  although  there  is  no  promise  on  his  part  to  accept  the 
agency.     lb.  341. 

3.  Same;  averment  of  complaint  in  action  for  breach. — To  maintain  an 

action  for  the  breach  of  such  agreement,  the  plaintiff  must  aver 
that  he  made  application  for  the  agency;  and  to  support  a  claim 
to  compensation  at  $30  per  month,  he  must  aver  that  the  business 
of  the  station  justified  the  payment  of  that  sum,     lb.  341. 

4.  Same;  damages  for  breach. — An  action  lies,  also,  for  the  breach  of 

the  agreement  to  locate  the  section  houses  and  to  fence  the  track, 
and  at  least  nominal  damages  may  be  recovered,  and  any  actual 
damages   which  are  the  natural   and  proximate  consequences  of 
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the  breach;  but  not  merely  possible  or  speculative  losses,  such 
as  the  possible  increase  of  ])atronage  to  his  store  and  mill  by  the 
location  of  the  houses.     lb.  S41. 

5.  Same;  acceptance  of  performance  after  .suit  brought;  horn  pleaded. 
If  a  fence  was  built  by  the  company  after  suit  brought,  and  was 
accepted  by  plaintiff  as  full  satisfaction  of  that  breach,  this  is 
only  available  under  a  sworn  plea  puis  darrein  continuance, 
lb.' 341. 

0.  Contract  for  delivery  of  coal  in  specified  quantities,  and  during 
.'Specified  periods,  construed. — Under  a  contract  for  tlie  sale  of  500 
tons  of  coal,  at  a  specified  price,  to  be  delivered  on  the  cars  by 
the  defendants  at  their  place  of  business,  as  plaintiffs  might 
order,  between  the  12th  September  (the  date  of  the  contract)  and 
the  31st  March  following,  provided  that  not  more  than  200  tons 
should  be  ordered  "  in  any  one  month  ;  "  the  first  order,  made  in 
Se})tember,  being  for  200  tons,  the  defendants  were  not  required 
to  deliver  that  quantity  during  the  remaining  days  of  that  month, 
but  were  entitled  to  one  month  from  the  date  of  the  contrat't 
within  which  to  make  the  delivery,  and  to  a  like  period  for  each 
successive  order  of  200  tons.  Johnson  &  Thornton  r.  Allen  &  Jem- 
ison,  387. 

7.  Same;  partial  delireries,  under  ma.rimum  orders. — Each  successive 

order  and  delivery,  under  such  contract,  are  to  he  treated  as  in 
the  nature  of  a  separate  and  distinct  contract ;  a  failure  to  deliver 
any  part  of  the  (juantity  ordered,  or  a  partial  delivery  only, 
would  not  terminate  the  contract,  unless  the  plaintiffs  elected  so 
to  consider  it;  and  a  partial  delivery  being  accepted  by  them, 
they  would  not  have  the  right  to  carry  the  deficiency  over  into  the 
next  month,  and  demand  it  in  addition  to  the  maximum  quantity 
specified  for  each  monthly  delivery.     lb.  387. 

8.  Same;  maxiniinn  montJdp  orders;  failure  to  deliver. — Plaintiffs  hav- 

ing ordered  200  tons  during  each  of  the  months  of  September  and 
October,  could  only  order  100  tons  in  November,  which  would 
exhaust  the  contract;  and  the  defendants'  failure  to  deliver, 
each  month,  the  full  quantity  ordered,  was  a  separate  breach, 
accruing  at  the  end  of  each  month.     lb.  387. 

9.  Same;  measure  of  damages  for  breach. — The   coal   being  mined  by 

the  defendants  at  a  railroad  station  where  they  alone  were  en- 
gaged in  the  business,  and  being  intended,  as  they  knew,  for  sale 
by  the  plaintiffs  in  Tuskaloosa,  the  nearest  market,  where  thej' 
were  engaged  in  the  business,  the  measure  of  plaintiffs'  damage^ 
for  a  breach  is  the  difference  between  the  contract  price  and  the 
market  price  in  Tuskaloosa,  with  cost  of  transportation  added ; 
and  this  is  to  be  estimated  for  each  separate  breach,  on  each  par- 
tial deUvery.     lb.  387. 

10.  Same;    application    of  surplus  deliveries    after   breach. — After   the 

contract  was  exhausted  by  the  <naximum  orders  during  the 
months  of  September,  October,  and  November,  any  subsequent 
deliveries,  accepted  by  the  plaintiffs,  must  be  applied  to  the  sev- 
eral breaches  in  the  order  of  their  occurrence,  beginning  with  the 
first.     lb.  387.  , 

11.  Abandonment  of  contract  on  account  of  breach;  waiver  of  right. — The 

violation  of  a  contract  bj^  one  parly,  or  his  inability  to  perform 
the  stipulated  acts  or  services,  ,ma\'  authorize  the  other  i>arty  to 
abandon  the  contrat-t ;  and  the  protracted  sicjvness  of  the  plaintiff', 
probably  disabling  him  from  performing  the  contemplated  ser- 
vices, during  the  appropriate  season,  might  authorize  the  de- 
fendants to  abandon  it,  if  they  elected  to  do  so;  but,  when  they 
are  shown  to  have  treated  the  contract  as  continuing  and  in  force, 
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after  the  termination  of  tlie  delay,  they  will  be  held  to  have 
waived  their  right  to  abandon  it.     Brigham  d*  Co.  v.  Carlisle,  243. 

12.  When  title  parses  by  deliver i).— On  a  contract  for  the  sale  of  chattels, 

when  there  is  an  agreement  that  they  shall  be  counted,  weighed, 
measured,  or  separated  from  a  larger  bulk,  before  dominion  over 
them  is  turned  over  to  tlie  purchaser,  the  sale  is  not  complete, 
and  the  title  does  not  pass,  until  the  count,  weighing,  measure- 
ment, or  separation  takes  place ;  but  a  sale  maj-  be  complete 
without  these  formalities,  and  even  without  an  agreement  as  to 
the  price,  when  such  is  the  understanding  or  agreement  of  the 
parties,  and  it  is  consummated  by  delivery.  Aderholt  v.  Em- 
bry,  185. 

13.  Discharge  of  debts  by  tripartite  agreement. — Where  two  debts  were 

secured  by  the  same  mortgage,  one  due  to  a  guardian,  and  the 
other  to  an  administrator  and  testamentary  trustee,  each  for 
money  loaned  ;  and  the  administrator  having  purchased  the  land, 
for  the  benefit  of  his  wife,  at  a  sale  under  a  decree  of  foreclosure, 
for  the  amount  of  the  two  debts,  and  being  unable  to  make  the 
cash  payment  to  the  guardian,  it  was  thereupon  agreed  between 
them  and  a  third  person,  W'ho  was  indebted  to  the  administrator 
for  other  moneys  loaned,  and  wdio  did  business  with  a  mercantile 
house  of  which  the  guardian  was  a  partner,  that  the  adminis- 
trator should  credit  the  debtor  with  the  amount,  the  debtor  give 
his  note,  secured  by  crop-lien  and  mortgage,  to  the  guardian's 
mercantile  firm,  and  the  guardian  debit  himself  with  the  amount, 
in  account  with  the  ward,  as  for  money  collected  ;  this  agreement 
being  executed,  and  founded  on  valuable  consideration  as  l)e- 
tween  the  several  parties,  operated  a  discharge  and  satisfaction 
of  each  of  the  original  debts,  although  no  money  passed  between 
them. — Milhous  v.  Dunham,  48. 

CORPORATION. 

1.  Deed  of  corporation,  executed  by  agent. — A  corporation  can  not  ap- 

point an  agent  to  convey  lands,  except  by  the  vote  of  its  direc- 
tors, or  other  managing  board,  in  whom  the  power  to  sell  is  re- 
posed by  charter,  or  by  the  general  law ;  and  without  legal  proof 
of  such  corporate  act,  a  deed  purporting  to  be  executed  in  its 
name  by  an  agent  is  not  evidence  of  title,  though  it  may  operate 
as  color  of  title.     Standifer  v.  Swann  &  Billups,  88. 

2.  Same;  estoppel  by  ratification  of  agent's  act. — If  the  corporation  be 

held  to  have  ratified  the  acts  of  one  assuming  to  act  as  its  agent 
in  selling  and  conveying  lands,  by  its  knowledge  of  the  fact  that 
he  was  so  acting,  such  ratification  would  only  operate  as  an  equi- 
table estoppel,  of  which  courts  of  law  can  not  take  cognizance  in 
actions  involving  the  legal  title.  lb.  88. 

3.  Appointment  of  agent. — Record  or  written  evidence  of  the  appoint- 

ment of  a  bank  cashier^  or  other  agent  of  a  corj)oration,  is  not  re- 
quired ;  it  may  be  inferred  from  an  adoption  or  ratification  of  his 
acts,  as  in  the  case  of  a  natural  person.     Reynolds  v.  Collins,  94. 

4.  Compelling  answer  as  garnishee  in  open  court. — A  garnishee   "may, 

if  required  by  plaintiff,  be  examined  orally  in  the  presence  of  the 
court"  (Code,  ^  3293) ;  and  this  statutory  provision,  which  is 
mandatory,  is  expressly  made  applicable  to  private  corporations 
(§  3267),  and  may  be  enforced  against  them  by  attachment,  or 
by  judgment  nisi  for  want  of  answer,  made  absolute  on  con- 
tinued refusal.    Ex  parte  C,  S.  tt*  3f.  Railway  Co.,  258. 

5.  Municipal  corporation ;  construction  of  powers  under   charter. — The 

charter  of  a  municipal  corporation  is  strictly  construed,  though 
not  so  strictly  as  to  thwart  the  legislative  intent,  fairly  and  rea- 
sonably appearing ;  only  such  powers  as  are  clearly  granted,   ne- 
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cessarily  implied,  or  incidental  to  the  pnrposes  and  objects  of  the 
corporation,'  will  be  regarded  as  conferred  ;  and  a  reasonabl  > 
donbt  as  to  the  grant  of  a  particular  power,  especially  if  it  is  in 
abridgment  of  natural  or  common  right,  will  be  resolved  against 
the  corporation.     E.r  i>arte  Mai/or  d:c.  of  Florence,  419. 

6.  Same;  poirer    to  prohibit   sole   of  npiriluous   H(pior». — A   grant   of 

power  in  a  municipal  charter,  as  in  the  charter  of  the  town  of 
F'lorence  (Sess,  Acts.  1878-9,  p.  413),  "to  license  and  regulate  re- 
tailing spirituous,  vinous,  or  malt  liquors,  within  the  corporate 
limits,  and.  provide  for  annulling  and  revoking  such  license,  on 
good  cause  being  shown ;  to  close  up  ret>>il  establishments  for 
such  time  as  they  may  deem  necessary ;  to  prevent  the  selling  of 
spirituous,  vinous  or  malt  li(]uors,  within  the  corporate  limits, 
whenever  they  may  de"m  it  expedient," — confers  the  power  to 
l)rohibit  absolutelv  the  sale  of  such  liquors  within  the  corporate 
limits.     Ih.  419. 

7.  Municipal  ordinance;  partly  invalid. — When  a  municipal  ordinance 

is  entire,  each  part  being  essential  andconnec^ted  with  the  rest, 
the  invalidity  of  one  part  renders  the  whole  invalid  ;  but,  where 
it  consists  of  several  distinct  and  independent  parts,  as  when  it 
prohibits  disjunctively  two  or  more  acts,  the  invalidity  of  one 
part  does  not  alfect  the  validity  of  the  others.     lb.  419. 

8.  Garnishraent  againat  stockholder,  a.s  debtor  of  corporation. — A  stock- 

holder's unpaid  subscriptioti  for  stock, for  which  he  has  given  his 
note  to  the  corporation,  is  a  legal  liability,  on  which  an  action  of 
debt  or  indebitntu»  assumpsit  may  be  maintained  by  the  corpora- 
tion ;  and  which  may,  therefore,  be  reached  and  subjected  by 
garnishment  at  the  suit  of  a  creditor  of  the  corporation.  Wool- 
dridge  r.  Holmes,  568. 

9.  Same;  transfer  of  note  as  collateral  security. — If  a  corporation  trans- 

fers a  stockholder's  note  for  his  unpaid  subscription,  as  collateral 
security  for  a  loan  of  money,  and,  the  lender  becoming  bankrupt, 
the  debt  and  note  are  sold  by  his  assignee  in  bankruptcy  ;  the 
purchaser  at  the  sale,  having  obtained  a  judgment  against  the 
corporation,  may  by  garnishment  subject  the  debt  due  by  the 
stockholder,  althoiigh  he  might  also  maintain  an  action  on  the 
note.     lb.  568. 

COSTS. 

1.  Attorney's  fee  as  costs. — An  attorney's  fee,  when  taxed  as  costs  in 

a  chancery  suit,  accrues  on  the  final  determination  of  the  cause, 
and  not  on  the  dissolution  of  a  preliminary  injunction,  and  be- 
longs to  the  complainant,  if  successful,  notwithstanding  the  dis- 
solution of  the  injunction,     liosser  V.  Timberlake,  162. 

2.  Transcript;  copy  of  opinion  on  former  appeal. — On  a   second  appeal 

in  a  chancery  cause,  the  copy  of  the  former  opinion  of  this  court, 
certified  to  the  lower  court  for  its  guidance,  should  not  be  in- 
cluded in  the  transcript;  and  if  included,  no  costs  will  be  al- 
lowed for  it.     Lehman,  Durr  &  Co.  v.  Dozier,  235. 

3.  In  criminal  case;  sentence  to  hard  labor  for.— It  is  sufficient  that  the 

judgment  is  "  that  said  defendant  perform  hard  labor  for   the 

county  for days,  at  33  cents  a  day,  to  pay   and   satisfy   the 

costs  of  this  prosecution,  but  not  to  exceed  eight  months  ;"  but  it 
would  greatly  tend  to  prevent  abuse,  if  the  judgment  was  made  to 
express  the  amount  of  the  costs,  and  the  number  of  days  the  de- 
fendant is  required  to  serve.     Hill  v.  The  State,  1. 

4.  Same;  fees  of  tvifnesses. — The  pay  of  the  defendant's  own  witnesses 

can  not  be  computed  as  a  part  of  the  costs,  for  which  additional 
hard  labor  may  be  imposed.     lb.  1. 

See,  also,  Fees;  Fixe  and  Fokfeiture  Fund. 
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1.  Original  and  appellate  jurisdiction. — The  original  jurisdiction   of 

the  Circuit  Court,  in  "  all  matters  civil  and  criminal,"  is  derived 
from  the  constitution  (Art.  vi.  §  5),  and  can  not  he  ahridged  by 
statute  ;  hut  its  appellate  or  supervisory  jurisdiction  over  inferior 
tribunals  is  of  statutory  creation  (Code,  §  657),  and  is  limited  by 
the  terms  and  purposes  of  tiie  grant.     Dunbar  v.  Frazer,  529. 

2.  Same;  mandamus  to  probate  judge. — The  Circuit  Court  has  no  juris- 

diction, under  either  constitutional  or  statutory  provisions,  to 
issue  a  mandamus  to  the  judge  of  probate  of  a  county  in  another 
judicial  circuit.     Jb.  529. 

CRIMINAL  LAW. 

AnULTERY   AND   FORXICATION.    ' 

1.  Evidence  of  prior  acts  not  covered  by  indictment. — Under  an   indict- 

ment for  living  in  adultery,  evidence  having  been  adduced  tend- 
ing to  show  an  adulterous  intercourse  between  the  parties  dur- 
ing the  pej-iod  covered  by  the  indictment,  ]iroof  of  acts  or  conduct 
prior  to  that  time  may  be  received,  without  regard  to  the  suffi- 
ciency of  the  other  evidence  to  authorize  a  conviction.  Cross  r. 
The  State,  4S0. 

2.  Proof  of  former  conviction. — Under  an  indictment  for  living  in 

adultery,  the  record  of  a  former  conviction  is  not  admissible  as 
evidence  without  the  indictment  on  which  it  was  founded,  so  that 
the  court  may  see  that  the  offense  was  committed  with  the  same 
person  (Code,  §  4184) ;  and  if  the  indictment  is  not  produced,  the 
court  can  not  consider  the  former  conviction  for  any  purpose. 
lb.  430. 

3.  Husbandand  wife,  as  rvitnesses  for  or  against  each  other. — Under  an 

indictment  against  two  persons  for  living  together  in  adultery 
(Code,  §  4184),  the  husband  of  the  woman  is  not  a  competent 
witness  for  the  man,  when  both  are  on  trial  together  under  the 
plea  of  not  guilty.     Birge  v.  The  State,  435. 

Assault. 

4.  Wliat  constitutes  assault. — Presenting  and  aiming  an   unloaded  gun 

at  a  person  within  shooting  distance,  in  such  a  manner  as  to  ter- 
rify him,  he  not  knowing  that  the  gun  is  not  loaded,  will  not  sup- 
port a  conviction  for  a  criminal  assault,  although  it  may  support 
a  civil  action  for  damages.     Chapman  v.  The  State,  4^3. 

Bail. 

5.  Right  to  bail;  burden  and  sufficiency   of  proof. — On  application  for 

bail  by  a  person  who  is  in  custody  under  indictment  for  murder, 
the  production  of  the  indictment  makes  out  a  prima  facie  case 
against  him,  and  casts  on  him  the  burden  of  adducing  exculpa- 
tory evidence ;  but  he  is  not  required  to  introduce  the  witnesses 
who  were  before  the  grand  jury,  although  they  are  present  in 
court ;  and  if  the  evidence  adduced  by  him  leaves  it  doubtful 
whether  the  deceased  came  to  his  death  by  accident,  by  suicide, 
or  by  violence  at  the  hands  of  another,  no  witnesses  being  intro- 
duced on  the  part  of  the  prosecution,  he  is  entitled  to  bail.  Ex 
phrte  Hammock  d:  Elrod,  4^4- 

6.  Same;  on  second  hearing. — Bail  being  improperly  refused  in   such 

case,  and  the  right  to  it  being  declared  by  this  court  on  review, 
additional  evidence  can  not  be  adduced  by  the  prosecution,  but 
the  only  open  question  is  as  to  the  amount  of  bail.    lb.  414- 
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BURGI-ARV. 

7.  Sufficiency  of  indictment. — It  is  no  objection   to  an  indictment   for 

burglary,  that  it  also  avers  the  consummation  of  a  larceny  in  the 
building  alleged  to  have  been  entered.     Barber  r.  The  State,  UK 

8.  Joinder  of  counts  for  burglary  and  larceny. — Whether   u  count  for 

l)urglary,  and  a  count  for  petit  larceny,  can  be  joined  in  the  sanie 
indictment,  is  "left  open  for  future  consideration, "authorities  Vic- 
ing cited.     lb.  19. 

9.  Felonious  intent,  as  element  of  burglary;  averment  of. — It  is  an  essen- 

tial element  of  the  crime  of  burglary  that  the  breaking  and  en- 
tering should  be  accompanied  with  an  intent  to  steal,  or  to  com- 
mit some  felony,  and  this  intent  must  usually  be  alleged  and 
proved  ;  but,  where  there  is  an  averment  of  a  completed  larceny, 
or  of  sou,ie  felony  actually  committed,  it  is  unnecessary  to  aver 
the  felonious  intent.     lb.  19. 

10.  Sufficiency  of  indictment ,  as  charge  of  burglary  or  larceny. — A  count 

which  fails  to  charge  the  felonious  intent,  and  fails  <o  charge  an 
asportation  sufficient  to  constitutes  larceny,  is  fatally  defective. 
lb.  19. 

Embezzlkment. 

11.  Constituents  of  offense. — In  order  to  sustain  a  conviction  oi  the   of- 

fense of  embezzlement  under  the  statute  (Code,  §  4377),  three 
things  must  be  proved:  1st,  that  the  accused  was  the  clerk, 
agent,  servant,  or  apprentice  of  a  private  person ;  2<1,  that  the 
money  came  into  his  possession  by  virtue  of  his  employment ; 
3d,  that  he  embezzled,  or  fraudulently  converted  it  to  his  own 
use,  or  fraudulently  secreted  it  with  the  intent  to  convert  it  to  his 
own  use.     Pullam  r.  The  State,  SI. 

12.  Same;  by  agent. — The  word  a^^uf, as  employed  in  the  statute  (Code, 

§  4377),  is  used  in  its  popular  sense;  meaning  one  who  under- 
takes to  transact  some  business,  or  to  manage  some  affair,  for  an- 
other, by  authority,  and  on  account  of  the  latter,  and  to  render 
an  account  of  it;  it  imports  a  principal,  and  implies  employ- 
ment, service,  delegated  authority  to  do  something  in  the  nftnie 
and  stead  of  the  principal ;  and  it  does  not  include  a  mere  naked 
bailee,  who  holds  possession  wholly  and  exclusively  for  the  hen- 
fit  of  the  bailor.     lb.  31. 

13.  Difference  betv)een  embezzlement  and  larceny. — If  the   husband  felo- 

niously takes,  and  converts  to  his  own  use,  money  deposited  with 
the  wife  to  be  kept  for  the  benefit  of  a  third  person,  without  her 
association  in  the  crime,  he  is  guilty  of  larceny,  and  not  of  em- 
bezzlement,    lb.  31. 

EviDEXCK. 

14.  Evidence   of    offenses   other    than    that    charged;    admissibility   of. 

While,  as  a  general  rule,  evidence  that  a  defendant  has  com- 
mitted offenses  other  than  that  for  which  he  is  on  on  trial,  is  in- 
admissible; yet  such  evidence  is  admissible,  where  it  tends  to 
show  the  intent  with  which  the  act  charged  was  committed,  to 
illustrate  its  criminality,  or  to  identify  the  accused  as  the  person 
who  committed  the  act  charged  in  the  indictment  on  which  he  is 
tried.     Curtis  v.  The  State,  12. 

15.  Evidence  of  prior  acts  not  covered  by  indictment.—  Under  an  indict- 

ment for  living  in  adultery,  evidence  having  been  adduced  tend- 
ing to  show  an  adulterous  intercourse  between  the  parties  during 
the  period  covered  by  the  indictment,  proof  of  acts  or  conduct 
prior  to  that  time  may  be  received,  without  regard  to  the  suffi- 
ciency of  the  other  evidence  to  authorize  a  conviction.  Cross  r. 
The  State,  430. 
41 
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16.  Flight;  suhaeqiient  explanatory  declarations. — Flight  soon  after  the 

commission  of  the  offense  charged,  thougli  it  may  be  of  sliglit  pro- 
bative force,  is  an  evidentiarj'  fact  in  the  nature  of  an  inii)lied 
admission  ;  and  while  it  may  be  explained  or  qualified  by  accom- 
panying declarations  on  the  principle  of  res  gestie,  subsequent 
conduct,  acts  or  declarations,  are  not  admissible  for  that  pur- 
pose.    Champlee  v  The  State,  466. 

17.  Flight,  concealment,  dr. — Any  conduct  on  the  part  of  the  defend- 

ant indicating  a  consciousness  of  guilt,  such  as  flight,  conceal- 
ment, &c.,  heing  competent  evidence  against  him  as  an  implied 
admission  ;  it  is  competent  for  the  prosecution  to  prove  that, 
when  an  officer  went  to  tlie  defendant's  house  to  arrest  him,  and 
inquired  for  him,  his  wife  asserted  that  he  was  not  at  home,  when 
he  was  in  fact  in  an  adjoining  room,  and  failed  to  discover  him- 
self; but  the  jury  should  be  instructed  to  disregard  the  evidence, 
unless  satisfied  that  the  defendant  heard  and  understood  the 
purport  of  the  conversation.     Clarke  v.  The  State,  4'^4. 

18.  Confessions. — Before  confessions  caft  go  to  the  jury   as  evidence 

in  a  criminal  case,  it  must  be  shown  to  the  satisfaction  of  the 
court  that  they  were  made  voluntarily.  Any  words  spoken  in 
the  hearing  of  the  defendant  while  in  custody,  which  might  gen- 
erate hope  or  fear  on  his  part,  are  sufficient  to  exclude  his  con- 
fessions thereby  induced ;  and  when  a  confession  has  been  thus 
improperly  obtained,  any  subsequent  repetition  of  it  must  also 
be  excluded,  unless  it  is  affirmatively  shown  that  the  effect  of  the 
improper  influence  had  been  entirely  removed.  Under  these 
rules,  as  applied  to  the  facts  shown  in  this  case,  the  defendant's 
confessions  ought  not  to  have  been  admitted.  Owen  v.  The  State, 
425. 

19.  Husband  and  ivife  as  witnesses  against  each  other. — On  principles  of 

public  policy,  all  communications  between  husband  and  wife 
which  do  not  upon  tlieir  face  appear  to  be  public,  or  intended  to 
be  so,  are  shielded  from  public  scrutiny  as  evidence,  and  neither 
can  testify  as  to  such  communications  when  the  interests  of  the 
•  other  are  involved  ;  and  in  criminal  cases,  the  subsequent  disso- 
lution of  the  marriage  relation,  by  decree  of  divorce,  does  not  af- 
fect the  principle,  nor  remove  the  incompetency.     Ih.  425. 

20.  Same. — On  principles  of  public  policy,  the  wife  is  not  a  competent 

witness  for  her  iiusband,  when  on  trial  in  a  criminal  prosecution, 
although  the  defendant  is  now  allowed  to  testify  for  himself. 
Donnelly  v.  The  State,  452. 

21.  Same. — Under  an  indictment  against   two  persons   for  living  to- 

gether in  adultery  (Code,  §  4184),  the  husband  of  the  woman  is 
not  a  competent  witness  for  the  man,  when  both  are  on  trial  to- 
gether under  the  plea  of  not  guilty.     Birge  v.  Tne  State,  425. 

22.  What  witness  may  state. — A  witness  can  not  be  allowed  to  testify 

that  one  of  the  parties  to  a  difficulty,  in  stopping  the  defendant 
a  few  nights  before  the  difficulty,  did  so  with  the  intention  of 
provoking  a  difficulty.     Harrison  r.  The  State,  4- 

23.  Statements  of  defendant  as  witness. — The  defendant,  testifying  as  a 

witness  for  himself,  can  not  be  perniitted  to  state  his  motive,  in- 
tention, or  mental  status;  as,  that  lie  "  was  in  a  fright,"  when  he 
crossed  the  street  just  before  the  difficulty;  or,  that  he  "  did  not 
come  to  town  that  morning  with  any  purpose  to  engage  in  a  diffi- 
culty, or  to  get  into  trouble  with  any  of  the  W.'s,"  the  family  of 
the  cleceased  ;  the  general  rule  applying,  which  forbids  a  witness 
to  state  his  motive,  belief,  intention,  or  state  of  mind,  when  secret 
and  uncommunicated.     Stetvarf  v.  The  Stale,  436. 

24.  Same. — In  making  his  statement  to  the  jury,  as  authorized  by  the 
•  statute  (Acts  1882-3,  pp.  3-4),  the  defendant  may  state  the'  fact 
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that  he  had  had  a  previous  difficulty  with  one  of  the  j)arties  en- 
<;aged  in  the  fatal  rencounter,  and  the  general  nature  of  that  diffi- 
culty, as  trivial  or  grave;  but  he  can  not  state  the  details  or  par- 
ticulars of  it,  and  he  may  be  interrupted  by  the  coixrt  when 
attempting  to  state  them.     Ilarrixou  v.  The  State,  5. 

25.  Examination  of  defendant  an  ivitness. — Where  several   persons  are 

jointly  indicted  and  tried,  and  each  avails  himself  of  the  statutory 
privilege  of  testifying  as  a  witness  (Sess.  Acts  1884-5,  }).  139),  he 
thereby  becomes  subject  to  examination  and  cross-examination 
as  any  other  witness ;  and  each  has  the  right  to  examine  the 
others  in  his  own  behalf.     Harris  v.  The  State,  Ji82. 

26.  Same;  croi<!i-examination.—:\\\\en  the  defendant  in  a  criminal  case 

avails  himself  of  the  statutory  privilege  of  testifying  as  a  witness 
(Sess.  Acts  1884-5,  p.  139),  he  subjects  himself  to  the  test  of 
cross-examination  as  to  any  matter  connected  with  the  transac- 
tion, or  pertinent  to  the  issue,  and  impeachment  by  evidence  as- 
sailing his  general  character,  or  by  proof  of  contradictory  state- 
ments on  other  occasions;  but  he  can"  not  be  cross-examined, 
against  his  objection,  as  to  his  connection  with,  or  commission  of 
other  offenses,  or  matters  which  would  unduly  prejudice  him  in 
the  minds  of  the  jury, — as  by  asking  whether  he  did  not  "  belong 
to  the  Jesse  James  gang."     Clarke  r.  The  Statate,  ^14. 

27.  Eami nation  of  tvitness  testifying  as  to  character. — A  witness,  when 

called  to  testify  to  character,  must  testify  to  the  person's  reputa- 
tion in  the  community,  and  not  to  particular  facts  or  rumors 
affecting  his  reputation;  but,  on  cross-examination,  a  greater 
latitude  as  to  details  is  allowed,  and  he  may  be  asked  what  he 
had  heard  otlier  persons  say,  or  what  he  had  himself  said,  at  a 
particular  time  and  place,  as  to  matters  affecting  the  character  of 
the  person  inquired  about,     .fackson  v.  The  State,  Jfll. 

28.  Competency  of  vntness  to  testify  as  to  character. — When  a  witness 

states  that  he  knew  the  character  of  the  deceased,  or  other  per- 
son inquired  about,  "  in  the  upper  portion  of  the  neighborhood 
in  which  he  lived,  but  not  in  the  lower  portion,"  this  does  not  af- 
fect his  competency,  but  goes  only  to  the  weight  or  sufficiency  of 
his  testimony.  lb.  471. 

29.  Impeaching  witness. — The  credibility  of  a  witness  can  not  be  im- 

peached by  proof  of  the  declarations  of  third  persons,  not  made 
in  his  presence.     Clarke  v.  The  State,  474- 

30.  Proof  of  venue. — The  sufficiency  of  the  proof  of  venue  can  not  be 

considered  by  this  court,  in  the  absence  of  a  ruling  bj^  the  pri- 
mary court,  and  exception  duly  reserved  to  it.     lb.  474- 

31.  Charge  in  favor  of  escape  of  the  innocent. — In  reply  to  the  assertion 

of  counsel,  in  argument,  "  that  the  law  saysitisbetterthatninety- 
nine  guilty  persons  shall  escape  than  that  one  innocent  i)erson  shall 
suffer,"  the  court  may  instruct  the  jury,  that  this  proposition  is 
not  correct — that  the  policy  of  the  law  simply  is,  that  the  inno- 
cent shall  go  free,  and  that  the  guilty  shall  be  punished.  Ward 
r.  The  State,  441. 

Homicide. 

32.  Killing  one  person  by   mistake  for   another. — When   one  person   is 

killed  by  mistake  for  another,  the  character  of  the  offense  is  the 
same  that  it  would  have  been  if  the  fatal  shot  or  blow  had  killed 
the  person  for  whom  it  was  intended.     Clarke  v.  The  State,  474- 

33.  Homicide  provoked  by  blow. — A  blow  in  the  face  with  the  hand,  in- 

tentionally inflicted  T)y  tlie  deceased  on  the  defendant,  may  con- 
stitute provocation  sufficient  to  reduce  the  killing  from  murder 
to  manslaughter,  even  if  perpetrated  Avith  a  deadly  weapon;  pro- 
vided the  jury  are  satisfied,  from  a  consideration  of  all  the  facts 


644  INDEX. 

CRIMINAL  I.KW— Continued. 

and  circumstances,  tliat  tho  killing  was  prompted  by  the  sudden 
heat  of  passion  excited  by  the  blow,  and  was  not  the  offspring  of 
malice,  express  or  implied,  or  of  a  design  previously  formed  ;  but, 
if  the  defendant  induced  and  sought  for  tlie  provocation,  in  order 
to  afford  him  an  opportunity  to  execute  his  malice  or  previously 
formed  design,  the  provocation  is  no  defense,  and  he  is  guilty  of 
nuirder.     Stewart  r.  The  State,  436. 

34.  Self-defense. — The  defendant's  belief  that  it   was   necessary  to  kill 

his  assailant  in  order  to  save  his  own  life,  or  to  prevent  grievous 
lx)dilj-  harm,  must  not  only  be  honestly  entertained,  but  must  be 
reasonable  and  well  founded ;  though  he  may  act  on  appearances 
as  if  they  were  real.     Jackson  r.  The  State,  471. 

35.  Some;  cliarge  assertintj  correct  doctrine  as  to. — A  charge  in   these 

words,  "The  doctrine  of  self-defense  is  not  available,  when  the 
defendant  was  himself  the  aggressor,  or  was  not  reasonably  free 
from  fault  in  bringing  on  the  difficulty;  nor  can  it  be  invoked, 
unless  the  defendant  was,  or  appeared  to  be,  so  menaced  at  the 
time,  by  some  overt  act  on  the  part  of  his  assailant,  as  to  create 
in  his  mind  a  reasonable  apprehension  of  danger  to  his  life,  or 
the  infliction  upon  him  of  grievous  bodily  harm,  and  that  there 
was  no  other  reasonable  mode  of  escape  from  such  impending 
l)eril,"  asserts  a  correct  proposition.     Harrison  r.  The  State,  5. 

36.  Retreating  in  case  of  homicide;  doctrine  in  Walker's  American  Law 

as  to,  not  approred. — Our  law  does  not  regard  as  "a  cowardly  doc- 
trine" the  rule  which  retjuires  a  party  to  reti'eat,  under  certain 
circumstances,  in  order  to  avoid  unnecessary  bloodshed;  and 
when  counsel  read  to  the  jury  an  extract  from  Walker's  American 
Law  (p.  492),  in  which  that  assertion  is  made,  the  court  may  in- 
terrupt him,  and  state  the  correct  principle  of  law.     lb.  5. 

37.  Confessions. — Before  confessions  can  go  to  the  jurj-  as  evidence  in 

a  criminal  case,  it  must  be  shown  to  the  satisfaction  of  the  court 
that  they  were  made  voluntarily.  Any  words  spoken  in  the  hear- 
ing of  the  defendant  while  in  custodj',  which  might  generate  hope 
or  fear  on  his  part,  are  sufficient  to  exclude  his  confessions  there- 
by induced ;  and  when  r  confession  has  been  thus  improperly 
obtained,  any  sul)se<iuent  repetition  of  it  must  also  be  excluded, 
unless  it  is  affirmatively  shown  that  the  effect  of  the  improper  in- 
fluence had  been  entirely  removed.  Under  these  rules,  as  ap- 
plied to  the  facts  shown  in  this  case,  the  defendant's  confessions 
ought  not  to  have  been  admitted.     Owen  v.  The  State,  4^5. 

38.  Dying  declarations. — Dying  declarations  are  admitted  as  evidence 

with  great  caution,  and  the  primary  facts  on  which  their  admissi- 
bility depends  are  closely  scrutinized ;  but,  when  it  clearly  ap- 
pears that  they  were  made  under  a  conviction  of  in)pending death, 
as  determined  b}'  all  the  attendant  circuinstances  at  the  time, 
though  the  declarant  may  not  have  expressed  in  words  his  belief 
that  he  must  .soon  die,  the  court  must  admit  them,  leaving  the 
jury  to  judge  of  their  weight  and  credibility.  Ward  v.  The 
State,  44 J. 
89.  Eridence  of  former  difficult)!. — The  prosecution  having  proved- the 
fact  of  a  previous  difiicuity  between  the  defendant  and  a  kins- 
man of  the  deceased,  on  the  morning  of  the  homicide,  the  de- 
fendant can  not  be  permitted  to  prove  tlie  details  of  that  difficulty, 
nor  to  show  who  was  the  aggressor.     Stewart  v.  The  State,  436. 

40.  Exculpatory   declarations  of  defendant,  as   to  peaceable   intentions. 

The  defendant's  own  declarations,  made  a  year  or  more  before 
the  homicide,  as  to  his  peaceable  intentions  for  the  future,  are 
not  competent  evidence  for  him  for  any  purpose.     Ih.  436. 

41.  Declarations  of  deceased  inculpating  himself. — The  declarations  or 

admissions  of  the  deceased,  as  to  his  being  in  fault   in  striking 


INDEX.  645 

CRIMINAL  LAW— Continued. 

the  defendant,  made  about  one  hour  after  the  difhculty,  are  too 
remote  to  constitute  anj'  part  of  the  irs  get^t.r ;  and  not  being  made 
under  cireumstanoes  whicli  would  render  them  admissible  as 
dying  declarations,  they  are  not  competent  evidence  for  any  i)ur- 
pose.     lb.  436. 

42.  Statements  of  defendant  a.^   icitnesn. — The  defendant,  testifying  as  a 

witness  for  himself,  can  not  be  permitted  to  state  his  motive,  in- 
tention, or  mental  .'Status;  as,  that  he  "was  in  a  fright,"  when  lie 
crossed  the  street  just  before  the  difficulty;  or,  that  he  "did  not 
come  to  town  that  morning  with  anj-  purpose  to  engage  in  a  dif- 
ficulty, or  to  get  into  trouble  with  any  of  the  W.'s,"  the  family  of 
the  deceased  ;  the  general  rule  applying,  which  forbids  a  witness 
to  state  his  motive,  belief,  intention,  or  state  of  mind,  when  secret 
and  uncommunicated.     lb.  4^6. 

43.  Threats  by  defendant  against  third  persons. — As   a  general  rule,  a 

threat  by  the  defendant  to  kill  some  other  person  tlian  the  de- 
ceased is  not  admissible  as  evidence  against  him ;  but,  in  a  case 
of  mistaken  identity,  evidence  showing  malice  on  the  part  of  the 
defendant  towards  the  person  for  whom  the  deceased  is  supposed 
to  have  been  mistaken,  or  threats  made  bj'^  him  against  that  per- 
son, is  relevant  and  admissible  ;  yet  the  jury  should  be  instructed 
to  give  no  weight  or  consideration  to  such  evidence,  unless  they 
are  satisfied  as  to  the  fact  of  such  mistaken  identitv. — Clarke  r. 
The  State,  474- 

44.  Same  ;   subsequent   threats. — In  such    case,    the   fact  of  mistaken 

identity  being  established,  proof  of  threats  made  by  the  defend- 
ant towards  the  person  for  whom  the  deceased  was  mistaken,  and 
of  a  difficulty  between  them,  subse<iueht  to  the  homicide,  is  com- 
petent and  admissible  against  him,  in  (connection  with  the  prece- 
dent threats  and  other  circumstances,  in  determining  the  intent 
and  motive  with  which  the  fatal  shot  was  fired.     lb.  474- 

45.  Difficulty   between   defendant   and   third  person,    or   deceased. — The 

prosecution  having  proved  the  fact  of  a  difficulty  between  the  de- 
fendant and  a  third  person,  for  whom  the  deceased  was  supposed 
to  have  been  mistaken  at  the  time  of  the  homicide,  the  defendant 
can  not  be  allowed  to  prove  the  cause,  merits,  or  details  of  that 
difficulty.     Jb.  474- 

46.  Relevancy  of  evidence  connecting  defendant  ivith  difficulty. — There  be- 

ing evidence  which  tended  to  show  a  conspiracy,  or  agreement 
between  the  deceased  and  one  A.  on  one  side,  and  the  defendant 
and  one  M.  on  the  other,  to  bring  on  a  difficulty  with  each  other, 
a  few  days  before  the  encounter  in  which  the  deceased  was 
killed,  the  defendant  and  deceased  being  then  strangers  to  each 
other,  the  statement  of  said  A.  as  a  witness,  to  the  effect  that,  a 
day  or  two  before  the  difficulty,  he  pointed  out  the  defendant  to 
the  deceased,  on  the  street,  and  told  him  ho  was  the  man  with 
whom  witness  had  the  difficulty  at  the  surprise  party  a  few  nights 
V)efore,  is  competent  and  relevant  evidence  for  the  defendant. 
Harrison  v.  The  State,  5. 

47.  Evidence  in  rebuttal. — The  difficulty   between  the   parties  having 

occurred  while  they  were  attending  church  at  night,  and  the  State 
liaving  proved  that  the  defendant  was  heard  to  say  to  oneM.  that 
if  he  would  call  some  one,  not  named,  out  of  the  church,  he  (de- 
fendant) would  shoot  him  down,  after  which  M.  went  back  into 
the  church,  and  requested  the  deceased  to  come  out;  it  is  com- 
petent for  the  defendant  to  prove,  by.  a  woman  who  was  present, 
that  she  sent  into  the  church  for  M.,  and  asked  him  to  come  out 
and  walk  home  with  her.     lb.  5. 

48.  What  witness  may  state. — A  witness  can  not  Vje  allowed  to  testify 

that  one  of  the  parties  to  a  difficulty,  in  stopping  the  defendant 
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a  few  nights  before  the  difficulty,  did  so  with  the  intention  of 
provoking  a  difficulty.  lb.  5. 
4U.  Statement  by  defendant. — In  making  his  statement  to  the  jury,  as 
authorized  by  the  statute  (Acts  1882-3,  pp.  3-4),  the  defendant 
may  state  the  fact  that  he  had  had  a  previous  difficulty  with  one 
of  the' parties  engaged  in  the  fatal  rencounter,  and  the  general 
nature  of  that  difficulty  as  trivial  or  grave ;  but  he  can  not  state 
the  details  or  particulars  of  it,  and  he  may  be  hiterrupted  by  the 
court  when  attempting  to  state  them.     lb.  5. 

Indictment. 

50.  Practice  as  to  finding;  at  common  lav. — The  rule  at  common  law 

was  to  prepare  indictments,  and  to  administer  oaths  to  wit- 
nesses, in  open  court,  and  send  both  before  the  grand  jury  ;  and 
under  this  practice,  the  examination  of  a  witness  was  confined 
to  a  specific  offense,  imputed  to  a  designated  person;  anything 
beyond  this  was  immaterial  and  impertinent.  Banks  v.  The 
State,  14. 

51.  Same;  under  statutes. — In  America,  this  rule  varies  in  the  different 

States ;  in  this  State,  the  witnesses  are  sworn  by  the  foreman  of 
the  grand  jury,  or  solicitor  (Code,  §  4773) ;  indictments  being 
rarelj'  drawn  until  the  testimony  has  been  heard  and  satisfies 
the  grand  jury,  and  their  report  forms  the  basis  of  prosecution. 
Jb.  14. 

52.  Solicitor'i<  ."signature. — The  legal  evidence  of  the  verity  of  an  indict- 

ment is  its  return  as  a  true  bill  by  the  grand  jury,  as  shown  by 
the  signature  of  the  foreman ;  and  the  signature  of  the  solicitor 
is  not  essential  to  its  validity.     Joyner  v.  The  State,  44^. 

53.  Same. — An  indictment  will  not  be  struck  from  the  files  because  it 

is  not  signed  by  the  solicitor,  his  signature  not  being  essential 
to  its  validity.     Cross  v.  The  State,  430. 

54.  Depitty-soUcitor^s   appearance  before  grand  jury,   and  signature  to 

indictment. — An  indictment  will  not  be  struck  from  the  files,  on 
motion,  because  it  was  drafted  by  the  deputy-solicitor,  nor  be- 
cause he  appeared  before  the  grand  jury  during  their  investiga- 
tion of  the  case.     lb.  430. 

55.  Evidence  before  grand  jury;  Jegality  and  sufficiency  of. — An  indict- 

ment will  be  quashed,  on  motion,  when  it  is  shoM'n  that  the  wit- 
ness before  the  grand  jury,  on  whose  testimony  it  was  found,  was 
sworn  l)y  a  person  who  was  acting  as  special  solicitor,  and  whose 
appointment  was  void.     Joyner  v.  The  State,  448. 

56.  Burglary;  averment  of  felonious  intent. — It  is  an  essential  element 

of  the  crime  of  burglary,  that  the  breaking  and  entering  should 
be  accompanied  with  an  intent  to  steal,  or  to  commit  some  fel- 
ony, and  this  intent  must  usually  be  alleged  and  proved;  but, 
.where  there  is  an  averment  of  a  completed  larceny,  or  of  some 
felony  actually  committed,  it  is  unnecessary  to  aver  the  fenonious 
intent.     Barber  v.  The  State,  19. 

57.  Burglary  and  larceny. — It  is  no  objection  to  an  indictment  for  bur- 

glar}', that  it  also  avers  the  consummation  of  a  larceny  in  the 
building  alleged  to  have  been  entered  ;  but,  whether  a  count  for 
burglary,  and  a  count  for  petit  laj-ceny,  can  be  joined  in  the  same 
indictment,  is  "left  open  for  future  consideration,"  authorities 
being  cited.    Ih.  19. 

58.  Same. — A  count  which  fails  to  charge  the  felonious  intent,  and 

fails  to  charge  an  asportation  sufficient  to  constitute  larceny,  is 
fatally  defective.     lb.  19. 

59.  Larceny;  description  of  property;  clerical  omission   of  words. — The 

omission  of  the  word  of  in  the  indictment,  in  describing  the 
ownership  of  the  stolen  property — as,  "  the  property — A  B  " — is 
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a  mere  clerical  misprision,  and  does  not  render  the  indictment 
fatally  defective.     Ahernathy  v.  The  Stale,  411- 

60.  Removal  or  nale  of  mortgaged  property;  averment  of  owner's  name. 

In  an  indictment  for  the  sale  or  removal  of  property  on  which 
a  lien  created  by  law  exists  (Code,  §  4.353),  the  name  of  the  per- 
son who  holds  the  lien  must  be  stated,  and  it  is  not  sufficient  to 
state  that  his  name  is  to  the  grand  jury  unknown.  Hill  v.  The 
State,  1. 

61.  Resisting  officer. — The  in<lictment  in  this  case,  substantially  con- 

forming to  that  prescribed  by  the  Code  (No.  47,  p.  996),  is  suffi- 
cient on  demurrer.     Andrews  v.  The  State,  483.  ■ 

62.  Violation  or  evasion  of  prohibition  laws. — An  indictment  under  the 

statute  approved  February  19,  1883,  to  prevent  the  violation  or 
evasion  of  the  prohibition  laws  (Sess.  Acts,  1882-83,  p.  61),  must 
aver,  in  substance,  each  of  the  three  ingredients  of  the  offense : 
1st,  a  house,  room,  inclosure,  or  other  place,  where  spirituous, 
vinous  or  malt  liquors  are  furnished  or  obtained  in  violation  or 
evasion  of  law,  or  where  some  device  is  used  to  dispose  of,  fur- 
nish, or  obtain  such  liquors,  in  violation  or  evasion  of  law;  2d, 
such  house,  room,  inclosure,  place  or  device  to  be  so  constructed, 
and  in  such  manner,  as  to  keep  the  person  concealed  who  fur- 
nishes or  disposes  of  the  liquor ;  and,  3d,  a  sale,  disposition  or 
furnishing  of  sucli  liquor,  in  violation  or  evasion  of  law,  by  a 
person  who  is  at  the  time  concealed.     Boggns  v.  The  State,  26. 

JuKORs  AND  Jury  ;  (trand  and  Petit. 

63.  Grand  jury;  investigations  before ,  to  what  confined. — Investigations 

before  the  grand  jury  must  not  be  inquisitorial,  and,  with  the 
exception  of  gaming  cases,  must  be  directed  to  a  specified  end, 
and  the  examination  of  witnesses  must  be  confined  to  specified 
aims  and  objects ;  and  under  the  theory  and  practice  in  this 
State,  all  that  takes  place  before  the  grand  jury,  as  well  as  the 
subsequent  steps  in  the  prosecution,  may  be  said  to  be  proceed- 
ings upon  the  indictment.     Banks  v.  The  State,  14. 

64.  Same. — No  general  statute  interdicts  the  giving  away  of  spirituous, 

vinous  or  malt  liquors,  and,  in  the  absence  of  some  local  prohibi- 
tion, the  grand  jurj^  is  without  authority  to  inquire  into  a  mere 
gift;  but,  where  it  is  shown  that  local  prohibition  existed  "  with- 
in two  miles  of  the  academy  in  the  town  of  Jasper,  Walker 
county,  Ala.,"  and  the  inquiry  is  of  a  particular  act  of  selling  or 
giving  away  of  such  liquors  within  the  I'rescribed  limits,  such 
question  would  be  legitimate.     lb.  14. 

65.  Examination  of  ivitness  before. — A  witness  is  not  a  general  informer, 

but  the  inquiry  must  be  directed  to  the  particular  act,  transac- 
tion, or  imputed  crime;  and  anything  beyond  this,  except  in 
gaming  cases,  is  unauthorized  and  inquisitorial ;  but,  in  such 
cases,  the  statute  (Code,  §  4210)  authorizes  the  interrogation  of 
a  witness  as  to  the  facts  within  his  knowledge,  and  he  may  be 
required  to  answer  without  specifving  anv  act  or  transaction. 
lb.  14. 

66.  Evidence  before  grand  jury;  legality  and  sufficiency  of. — An  indict- 

ment will  be  quashed,  on  motion,  when  it  is  shown  that  the  wit- 
ness before  the  grand  jury,  on  whose  testimony  it  was  found,  was 
sworn  by  a  person  who  was  acting  as  special  solicitor,  and 
whose  appointment  was  void.     Joyner  v.  The  State,  448- 

67.  Contempt  by  refractory  witness  before  grand  jury. — A  witness  before 

the  grand  jury,  refusing  to  answer  any  lawful  questions  as  to  his 
knowledge  of  gaming  within  the  county  during  the  preceding 
twelve  months,  isguiltv  of  a  contempt,  and  also  of  a  misdemean- 
or (Code,  §  4136) ;  and  'if  he  is  brought  before  the  grand  jury  at 


648  INDEX. 

CRIMINAL  LAW— Continued. 

their  request,  by  order  of  the  court,  being  imprisoned  under  a 
criminal  charge  or  sentence,  he  is  equally  subject  to  the  penalties 
of  the  law  as  if  he  had  been  summoned  b)' subpcena.  Newsum 
V.  The  Slate,  407. 

68.  Organization  of  grand  jury;  supplying  deficiency  of  jurors. — By  the 

statute  approved  February  17th,  1885  (Hess.  Acts  1884-5,  jip. 
181-6),  prevision  is  made  for  drawing  jurors,  organizing  ju- 
ries, grand  and  petit,  and  supplying  deficiencies  which  may  oc- 
cur on  the  organization  in  the  first  instance  ;  but  no  provision  is 
made  for  supplying  deficiencies  which  may  afterwards  occur,  as 
where  the  number  of  grand  jurors  is  reduced  below  the  minimum 
number  by  excuses  allowed  on  account  of  sickness ;  and  such 
deficiencies  must,  therefore,  be  supplied  under  the  provisions  of 
the  former  law  (Code,  §  4754)  which,  to  this  extent,  is  not  affected 
by  the  later  statute.     Abernathy  r.  The  State,  411- 

69.  Special  venire  at  special  term. — When  a  special  term  is  called  and 

held  for  the  disposal  of  business  generall)'^,  for  which  regular  ju- 
ries are  required,  they  must  be  drawn,  summoned  and  organized 
as  at  a  regular  term;  and  if  a  capital  case  is  tried,  a  special  venire 
must  be  drawn,  including  the  regular  jury,  as  at  a  regular  term. 
But,  when  a  special  term  is  called  and  held  for  the  trial  of  a  sin- 
gle capital  case,  a  special  venire  of  fifty  persons  must  be  sum- 
moned (('ode,  §  4739),  and  a  jury  must  be  organized  from  them 
for  the  trial,  with  talesmen  if  necessary.      Ward  r.  The  State,  441- 

70.  Special  venire  in  capital  case. — The  general  statute  regulating  the 

drawing  of  jurors  and  organization  of  juries  in  crinunal  cases 
(Sess.  Acts  1884-5,  p.  181),  when  two  or  more  capital  cases  are 
set  for  trial  on  the  same  day,  authorizes  and  provides  for  but  one 
special  venire  for  all.     Chamblee  v.  The  State,  46'6'. 

71.  Same;  when  proper. — A  special  venire  is  necessary,  and  is  author- 

ized, only  in  capital  cases  (Code,  §  4874) ;  and  on  a  second  trial 
under  an  indictment  for  murder,  the  first  having  resulted  in  a 
conviction  of  murder  in  the  second  degree,  which  operates  as  an 
acquittal  of  the  higher  oflfeuf-e,  and  is  so  pleaded  on  the  second 
trial,  the  defendant  is  not  entitled  to  a  special  venire.  Jackson  v. 
The  State,  471. 

72.  Discharge  of  juror  on  account  of  sickness. — The  discharge  of  a  juror 

by  order  of  the  court,  on  account  of  sickness,  and  the  substitution 
of  another  juror  in  his  stead,  authorizes  the  commencement  of 
the  trial  anew^  but  does  not  enlarge  the  number  of  peremptory 
challenges  allowed  the  defendant  (Code,  ^  4906,  4879) ;  and  if  he 
has  already  exhausted  his  peremptory  challenges,  he  can  not 
challenge  peremptorily  the  substituted  juror.     Ih.  471. 

Larckxv. 

73.  What  constitutes. — The  only  proof  of  the  larceny  charged  being  the 

testimony  of  a  witness  who  stated  that,  during  the  night,  the 
cotton  was  brought  to  the  defendant's  house  by  one  P.,  and  that 
the  defendant  started  to  market  with  it  in  his  wagon  early  tlie 
next  morning;  there  is  nothing  in  these  facts,  standing  alone,  to 
constitute  larceny  by  the  defendant,  at  least  until  he  loaded  the 
cotton  to  carry  it  oft",  and  not  then,  unless  the  cotton  had  been 
previously  stolen  through  his  procurement  or  participation.  Hill 
V.  The  State,  1. 

74.  Declarations   of  third  person;  admissibility   as   evidence. — Said  P. 

l)eing  present  when  the  cotton  was  loaded  and  carried  off"  by  the 
defendant,  under  these  circumstances,  any  statement  or  declara- 
tion made  by  him  at  the  time  is  relevant  and  competent  evi- 
dence for  the  defendant,  as  tending  to  show  whether  his  asporta- 
tion was  criminal  or  not.     lb.  1. 
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75.  Larceny   and    embezzlement;    difference    brtioeen. — If    the    husband 

feloniously  takes,  and  converts  to  his  own  use,  money  deposited 
with  the  wife  to  be  kept  for  the  benefit  of  a  third  person,  without 
her  association  in  the  crime,  he  is  guilty  of  larceny,  and  not  of 
embezzlement.     Pullam  r.  The  State,  31. 

76.  Evidence. — In  a  prosecution  for  the  larceny  of  a  mule,  the  prose- 

cutor having  testified  that  his  mule  was  taken  away  one  night 
without  his  knowledge  or  consent,  and  that  defendant  afterwards 
brought  him  a  horse,  which  he  said  he  had  obtained  in  exchange 
for  the  nmle;  the  owner  of  the  horse,  who  had  reclaimed  him 
from  the  prosecutor,  nuiy  state  tlie  circumstances  under  which 
the  defendant  obtained  the  possession  of  the  horse,  although  it 
amounts  to  a  criminal  offense.     Curtis  v.  The  State,  12. 

77.  Abstract  charge. — In  a   prosecution  for  the  larceny  of  a  mule,  a 

charge  asked,  based  on  the  defendant's  belief  that  he  had  the 
owner's  permission  to  take  the  mule,  is  properly  refused,  when 
there  is  no  evidence  from  which  the  jury  are  authorized  to  infer 
his  belief  that  he  had  sucii  permis.sion.     Skelton  r.  The  State,  35. 

78.  Description  of  property   in    indictment;  clerical  omission   of  tvords. 

The  omission  of  the  word  of  in  the  indictment,  in  descriljing  the 
ownershi])  of  the  stolen  property — as,  "the  property  —  A  B" — is 
a  mere  clerical  misprision,  and  does  not  render  the  indictment 
fatally  defective.     Abernathy  r.  The  State,  411- 

79.  Joinder  of  counts  for  burglary  and  larceny. — Whether  a  count  for 

l)urglary,  and  a  count  lor  petit  larceny,  cf^n  be  joined  in  the  same 
indictment,  is  "left  open  for  future  consideration,"  authorities 
being  cited. — Barber  v.  The  State,  19. 

Per.ii^ry. 

80.  What  constitutes. — An  answer  to  an  immaterial  question  can  not  be 

made  the  subject  of  perjury ;  and  where  an  indictment  shows 
that  the  act  sought  to  be  proved  was  immaterial,  it  must  be  ad- 
judged insufficient,  and  an  averment  that  it  is  material  can  not 
cure  the  defect.     Banks  v.  The  State,  14- 

81.  Same. — An  indictment  for  ])erjary  will  not  lie   against  a   witness 

who  swore  falsely  on  the  trial  of  a  void  judicial  proceeding.  Col- 
lins v.  The  State,  433. 

Pleas  and  Defenses. 

82.  Misnomer. — The  variance  between  the  names  Donnelly  and  Donly 

is  not,  as  matter  of  law,  sufficient. to  support  a  plea  in  abatement 
on  the  ground  of  misnomer.     Donnelly  v.  The  State,  4o3. 

Removal  or  Sale  ok  MoRTfiAGED-  Property. 

83.  Constituents  of  offense. — Valid  equitable  liens  and  mortgages  are  as 

much  within  the  purview  of  the  statute  (Code,  §  4353)  which 
makes  criminal  the  removal  or  sale  of  property  on  which  another 
has  a  lien,  as  are  those  valid  at  law.      ]'arnum  v.   The  State,  28. 

84.  Description  of  property  conveyed  by  mortgage;  parol  evidence  of  iden- 

tification.— When  a  mortgage  conveys  the  "entire  crop"  of  the 
mortgagor  of  every  description,  "raised  by  him,  or  caused  to  be 
raised  by  him  annually,"  till  a  certain  debt  is  paid,  tiie  uncer- 
tainty as  to  what  the  mortgage  covers  can  be  removed  by  parol 
evidence ;  and  when  the  bill  of  exceptions  fails  to  set  out  all  the 
evidence,  this  court  will  presume  that  such  parol  evidence  was 
furnished,  and  the  mortgage  properly  admitted  in  evidence. 
lb.  28.  .      .      ■  . 

85.  Indictment;  averment  of  owner's  name. — In  an   indictment   for   the 

sale  or  removal  of  property  on  which  a  lien  created  by  law  exists 
(Code,  §  4353),  the  name  of  the  person  who  holds  the  lien   must 
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be  stated,  and  it  is  not  sufficient  to  state  that  his  name  is  to  the 
grand  jur}'  unknown.     Hill  v.  The  State,  1. 

Resisting  Officer. 

86.  Who  is  "officer  of  the  State." — A  special  deputy,  employed  and  au- 

thorized by  the  sheriff  to  execute  a  particular  process,  is  "an 
officer  of  the  State"  within  the  meaning  of  the  statute  against  re- 
sisting an  officer  in  the  execution  of  process  (Code,  §  4137) ;  in  the 
construction  of  which  statute,  the  court  declines  to  follow^  the 
dictum  in  Kavanauqh  r.  The  State,  41  Ala.  399.  Andrews  v.  The 
State,  4S3. 

87.  Sufficiency  of  indictment. — The  indictment  in  this  case,  substan- 

tially conforming  to  that  prescribed  by  the  Code  (No.  47,  p.  996), 
is  sufficient  on  demurrer.     lb.  4^3. 

Retailing  Spirituous  Liquors. 

88.  Spirituous  liquors;  what  articles  are  included  in  tite  term. — Under  an 

indictment  charging  an  unlawful  sale  of  spirituous  liquors  (Code, 
§  4205;  Scss.  Acts  1880-81,  p.  50),  a  conviction  may  be  had  on 
proof  of  a  sale  of  "brandy  peaches"  and  "brandy  cherries,"  put 
up  in  bottles,  and  preserved  in  liquor  which  was  spirituous  and 
intoxicating.     Ryallr.  TheyState,  410. 

89.  Sayne. — Under   an   indictment   for   selling    vinous    or    spirituous 

liquors  without  a  license  and  contrary  to  law  (Code,  §  4204;  Sess. 
Acts  1878-9,  p.  71),  a  conviction  may  be  had  on  proof  of  a  sale  of 
bitters — in  this  case,  Busby's  Bitters,  or  Busby's  Improved  System 
Inviqoran* — or  other  decoction  of  whiskey  compounded,  in  quan- 
tity sufficient  to  intoxicate,  with  bitter  herbs,  barks,  and  other 
medicinal  ingredients,  which  was  bought  for  use  as  a  beverage, 
was  so  used,  and  produced  intoxication.     Wall  v.  The  State,  417. 

90.  Same;  evidence  as  to  character  of  article  sold. — The  fact  that  the  bit- 

ters, or  other  decoction  sold,  was  classed  for  the  purpose  of  taxa- 
tion, by  the  Treasury  Department  at  Washington,  as  a  proprie- 
tary medicinal  preparation,  is  irrelevant,  hearsay  merely,  and 
has  no  tendency  to  show  that  it  does  not  contain  whiskey  in  suf- 
ficient quantity  to  produce  intoxication.     76.  4i7. 

91.  Act  to  prevent  violation  or  evasion  of  prohibition  laivs,  and  of  laws  re- 

quiring license;  what  must  be  proved  to  authorize  conviction  under. 
In  order  to  sustain  a  conviction  for  the  offense  denounced  in  the 
act  to  prevent  the  violation  or  evasion  of  prohibition  laws,  or  of 
laws  requiring  license  for  the  sale  of  liquors,  approved  February 
19,  1883,  three  things  must  appear:  1st,  a  house,  room,  inclosure, 
or  other  place,  where  spirituous,  vinous  or  malt  liquors  are  fur- 
nished or  obtained  in  violation  or  evasion  of  law,  or  where  some 
device  is  used  to  dispose  of,  furnish,  or  obtain  such  liquors,  in 
violation  or  evasion  of  law;  2d,  such  house,  room,  inclosure, 
place  or  device  to  be  so  constructed,  and  in  such  manner,  as  to 
keep  the  person  concealed  who  furnishes  or  disposes  of  the  liquor ; 
and,  3d,  a  sale,  disposition  or  furnishing  of  such  liquor,  in  viola- 
tion or  evasion  of  law,  bv  a  person  who  is  at  the  time  concealed. 
Boggus  v.  The  State,  26. 

92.  Same;   what    indictment  must    show. — An   indictment   under    this 

statute  must  contain,  in  substance,  an  averment  of  each  of  the  in- 
gredients set  out  above ;  less  than  this  fails  to  show  a  violation 
of  the  law.     lb.  26. 

93.  Same;  policy  of. — There  is  nothing  in  this  statute  which  provides 

for  the  punishment  of  the  person  who  furnishes  or  disposes  of 
the  liquor;  its  policy  is  to  prevent  such  clandestine  traffic,  by 
punishing  him  who  keeps  or  controls  the  house,  place  or  con- 
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trivance,  in  and  by  which  sucli  illicit  traffic  can  be  and  is  con- 
ducted,    lb.  26. 

Trial,  and  its  Incidfnts. 

94.  Amendment  of  complaint,  on.  appeal  from  Countij   Court. — A  state- 

ment of  the  cause  of  complaint  prepared  by  the  solicitor,  on  ap- 
peal from  the  County  Court,  is  amendable,  if  a  new  and  different 
case  is  not  thus  introduced.    Perry  r.  The  State,  22. 

95.  Transfer  of  cause  from  Circuit  to  County  Court. — "When   an  indict- 

ment is  found  in  the  Circuit  Court,  and  a  trial  is  had  under  it  in 
the  County  Court,  the  transcript  should  contain  a  certificate 
showing  the  transfer  of  the  cause.     Joyner  r.   The  State,  448. 

96.  Waiver  (rf  trial  by  jury. — A  waiver  of  a  trial  by  jury,  being  the  i^e- 

nunciation  of  a  valuable  constitutional  right,  must  be  strictly 
construed;  and  it  will  be  held,  ordinarily,  to  apply  only  to  the 
particular  trial  at  which  it  is  made.     Cross  r.  The  State,  430. 

97.  Service  of  copy  of  indictment  and  special  venire .— When   the  record 

shows  an  order  for  the  service  of  a  copy  of  the  indictment  and  of 
the  special  venire  on  the  defendant  (Code,  §  4872),  this  court  will 
presume  compliance  with  the  order,  in  the  absence  of  objection 
in  the  court  below  founded  on  the  want  of  it.  Clarke  v.  The  State, 
474. 

98.  Statements  of  defendant  as  witness. — The  defendant,  testifying   as  a 

witness  for  himself,  can  not  be  permitted  to  state  his  motive,  in- 
.  tention,  or  mental  status  ;  as,  that  he  "was  in  a  fright,"  when  he 
crossed  the  street  just  before  the  difficulty  ;  or,  that  he  "  did  not 
come  to  town  that  morning  with  any  purpose  to  engage  in  a  dif- 
ficulty, or  to  get  into  trouble  with  any  of  the  W.'s,"  the  family 
of  the  deceased ;  the  general  rule  applying,  which  forbids  a  wit- 
ness to  state  his  motive,  belief,  intention,  or  state  of  mind  when 
secret  and  uncommunicated.     Stewart  v.  The  State,  436. 

99.  Examination  of  defendant  as  witness. — Where  several   persons   are 

jointly  indicted  and  tried,  and  each  avails  himself  of  the  statu- 
tory privilege  of  testifying  as  a  witness  (Sess.  Acts  1884-5,  p.  139), 
he  thereby  becomes  subject  to  examination  and  cross-examina- 
tion as  any  other  witness  ;  and  each  has  the  right  to  examine  the 
others  in  his  own  behalf.     Harris  v.  The  State,  482. 

100.  Same;  cross-examination. — When  the  defendant  in  a  criminal  case 

avails  himself  of  the  statutory  privilege  of  testifying  as  a  witness 
(Sess.  Acts  1884-5,  p.  139),  he  subjects  himself  to  the  test  of 
cross-examination  as  to  any  matter  connected  with  the  transac- 
tion, or  pertinent  to  the  issue,  and  impeachment  by  evidence  as- 
sailing his  general  character,  or  V)j'  proof  of  contradictory  state- 
ments on  other  occasions;  but  he  can  not  be  cross-examined, 
against  his  objection,  as  to  his  connection  with,  or  commission 
of  other  offenses,  or  matters  which  would  unduly  prejudice  him 
in  the  minds  of  the  jury, — as  by  asking  whether  he  did  not  "  be- 
long to  the  Jesse  James  gang."     Clarke  v.   The  State,  4~4. 

101.  Reading  extracts  from  adjudged  cases  to  jury. — Counsel  may  read  to 

the  jury,  in  the  presence  of  the  court,  as  part  of  their  argument, 
extracts  from  the  published  decisions  of  this  court,  when  perti- 
nent to  the  (juestions  involved  in  the  case,  and  containing  cor- 
rect expositions  of  the  law.     Steivart  v.  The  State,  436. 

102.  Argument  of  counsel;  discretionary  poiver  of  court  to  interrupt. — The 

court  has  a  discretionary  power  to  require  all  legal  propositions 
to  be  argued  to  the  court,  and  not  to  the  jury ;  and  may  properly 
interrupt  counsel  when  reading  from  a  text-book,  and  state  that 
the  princible  announced  is  not  correct.     Harrison  v.  Hie  State,  5. 
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Verdict  and  JurxiMEXT. 

10.'{.  General  rcrdict,  under  indictment  confainiuff  f/ood  and  Ixid  counts. 
A  general  verdict  of  guilty,  under  an  indictment  containing  both 
good  and  bad  counts,  will  be  referred  to  the  good  counts.  Barber 
r.  The  Stale,  V-i. 

104.  Verdict  on  Sunday. — A  verdict  may   be   received  on   Sunday,  and 

judgment  be  entered  on  it  on  the  next  day.  Chamblee  v.  The 
State,  466. 

105.  Costs;  sentence  to   hard   labor  for.— It   is  sufficient  that  the  judg- 

ment  is  "  that  said    defendant     perform    hard    labor    for    the 

county  for days,  at  33  cents  a  day,  to  pay   and   satisfy   the 

costs  of  this  prosecution,  but  not  to  exceed  eight  months  ;"  but  it 
would  greatly  tend  to  ])revent  abuse,  if  the  judgment  was  made  to 
express  the  amount  of  the  costs,  and  the  number  of  days  the  de- 
fendant is  required  to  serve.     Hill  v.  The  State,  1. 

106.  Same;  fees  of  luifnesses. — The  pay  of  the  defendant's  own  witnesses 

can  not  be  computed  as  a  part  of  the  costs,  for  which  additional 
hard  labor  may  lie  imposed.     lb.  I. 

107.  Discharge  of  convict  sentenced  to  hard  labor,  v)hen  sentence  is  not  car- 

ried into  effect. — AVhen  a  person,  being  convicted  of  a  misde- 
meanor, is  sentenced  to  hard  labor  for  the  county  on  non-pay- 
ment of  the  fine  and  costs,  and  ordered  to  be  "confined  in  the 
county  jail  until  within  five  days  next  after  tlie  adjournment  of 
the  court,  when  he  will  be  delivered  to  the  superintendent  of 
hard  labor  by  the  sberifF;"  he  is  entitled  to  be  discharged  on 
habeas  corpus,  if  the  order  is  not  carried  into  effect  within  a  rea- 
sonable time  after  tlie  adjournment  of  the  court.  E.c  parte  Crews, 
457. 

108.  Same;  what  is  reasonable  time. — In  such  case,   the  judgment   and 

sentence  being  rendered  on  the  3d  December,  and  the  term  of  the 
court  expiring  by  limitation  on  the  5th,  a  petition  for  discharge 
from  custody,  filed  on  the  23d,  is  not  premature,  although  the 
minute.s  have  not  l)een  signed  by  the  presiding  judge.     lb.  457. 

109.  Statutory    provisions  as  to  hiring   of  county  convicts. — Under  the 

statutory  provisions  regulating  the  hiring  of  county  convicts 
(Sess._  Acts  1882-3,  p.  135,  §5  ;  Sess.  Acts  1h84-5,  pp.  187-96,  §  35), 
two  distinct  or  separate  contracts,  or  systems  of  letting  to  hire — 
one  for  persons  convicted  of  offenses  involving  moral  turpitude, 
and  the  other  for  persons  convicted  of  other  offenses-— are  neces- 
sary, when  the  court  has  decided  on  letting  to  hire  as  the  mode 
of  inflicting  the  punishment  of  hard  labor  for  the  county ;  and 
these  must  be  shown  by  the  orders  of  the  court  entered  of  record, 
though  they  may  be  carried  into  effect  by  any  member  of  the 
court,  or  any  other  person  duly  ajjpointed  and  authorized  by  the 
court  to  act  for  it.     Ih.  457.    , 

AVkit  of  Error,  .and  Appeal. 

110.  WJien  appeal  lies. — In  a  criminal  case,  when  the  record  does   not 

show  any  judgment  entered  up  on  the  verdict,  the  appeal  will  be 
dismissed  by  this  court  c.r  mrro  n^otu.     Joyner  r.   The   State,  448. 

111.  Revision  of  judgment  in  criminal  case,  without  writ   of  error. — In    a 

criminal  case,  "  when  a  (juestion  of  hnv  is  reserved  for  the  con- 
sideration of"  this  court,  it  is  the  duty  of  the  clerk  below  to  make 
out  and  forward  a  transcript  of  the  record  (Code,  §  4979) ;  which 
transcript,  being  here  filed,  gives  this  court  jurisdiction,  if  the 
(jUestion  is  properly  presented.     Boiling  v.    The  State,  469. 

112.  Same. — When  the    question   does  not    distinctly   appear  on    the 

record,  it  mu.st  be  reserved  by  bill  of  exceptions;  and  when  it 
does  appear  on  the  record,  as  a  ruling  on  demurrer  to  a  plea,  not 
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being  proper  matter  for  a  l)ill  of  exceptions,  the  record  must  show 
tliat  the  question  was  reserved  at  the  time  tiie  rulinji  was  made. 
Ih.  4^9. 

DAMAGES.     ■ 

1 .  In  action  on  injunetioii  bond. — On  the  dissolution  of  an  injunction,  an 

action  at  law  may  be  maintained  on  the  bond,  and  nominal  dam- 
ages recovered,  without  proof  oi  any  actual  danuige.  Jiosm^r  r. 
Tiniberlake,  162. 

2.  Ailorney'ft    fees    as    damages. — Since     any     suit     may,    if     unde- 

fentled,  result  in  costs  against  the  defendant,  it  can  not  bi'  as- 
sumed in  an  action  on  an  injunction  bond,  because  there  is  no 
proof  of  present  injury  caused  by  the  injunction  and  restraining 
order,  that  there  was  no  occasion  to  employ  counsel  to  defentl 
against  it;  nor  does  it  lie  in  the  complainant's  mouth,  when  sued 
on  his  bond,  to  say  that  his  suit  was  so  frivolous  as  not  to  recjuire 
defense.     lb.  162. 

3.  Diunages;  what  recoverable. — The  primary   purpose    of    awarding 

damages,  whether  for  the  breach  of  a  contract  or  for  a  tort  (where 
no  (piestion  as  to  ])unitive  damages  is  involved),  is  compensation 
to  the  party  injured  ;  and  the  primary  rules  are,  that  the  damages 
must  V)e  the  natural  and  proximate  resnltof  the  wrong  complained 
of,  and  they  must  not  be  merely  speculative,  or  conjectural. 
Brighain  it-  i.U).  v.  Carlisle,  2^2. 

4.  Same;  what  not  accurate  rule  as  to. — It  is  not  strictly  accurate  to 

say,  that  all  damages  are  recoverable  which  are  in  tlie  contempla- 
tion of  the  parties ;  since  all  profits  are  not  recoverable,  though 
in  the  contemplation  of  the  parties,  their  allow'ance  depending  on 
their  nature  and  character.  lb.  24-L 
.3.  Profits  as  damages;  when,  not  rerocerable  in  action  for  breach  of  con- 
tract.— When  profits  form  an  elemental  constituent  of  the  con- 
tract, their  loss  the  natural  result  of  its  breach,  and  the  amount 
can  be  estimated  with  reasonable  certainty,  such  as  satisfies,  the 
mind  of  a  prudent  an<l  impartial  person,  they  are  allowable  as 
damages;  the  requisite  to  thtiir  allowance  being  some  standard, 
or  established  data,  by  reference  to  which  the  amount  can  be  satis- 
factorily ascertained.  But  mere  speculative  profits,  such  as  might 
be  the  probable  result  of  an  adventure  defeated  by  the  breach  of 
a  contract,  the  gains  from  which  are  entirely  conjectural,  and 
with  respect  to  which  no  means  exist  of  ascertaining,  even  proxi- 
mately, the  probable  results,  can  not  be  recovered.     lb.  243. 

6.  Speculative  damages. — The  plaintitf  being  employed  as  a  travelling 

salesman  for  the  defendants,  to  sell  goods  of  different  characters 
and  (jualities,  at  a  compensation  to  be  determined  by  a  specified 
commission  on  the  amount  of  sales  of  the  different  kinds  of  goods, 
the  profits  which  he  nught  have  earned  under  the  contract  are 
purely  speculative  and  conjectural ;  and  his  testimony  as  to  the 
probable  amount  of  sales,  not  stating  any  facets,  is  inadmissible 
as  evidence  for  him  in  an  action  for  a  breach  of  the  contract. 
lb.  243. 

7.  Measure  of  damages,  for  failure  or   refusal'  to   deliver  goods   sold. 

Where  the  vendor  of  goods  fails  or  refuses  to  deliver  tliem  to  the 
purchaser,  and  the  price  has  not  been  paid,  the  measure  of  dam- 
ages to  the  purchaser,  in  an  action  for  the  breach,  is  the  differ- 
ence between  the  agreed  price  and  the  market  price  at  the  time 
and  place  of  delivery,  with  interest;  but  this  general  rule  does 
not  apply,  when  it  is  shown  that  the  purchaser  can  not  go  into 
the  market  and,  by  paying  such  difference  in  price,  procure  tlie 
desired  goods.     Bell  v.  Reynolds  d:  Lee,  511. 
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8.  Same;  profits  as  damages. — Profits  sustained  as  the  natural  conse- 

quence of  the  breach  or  wrongful  act  complained  of,  are  recover- 
able as  a  part  of  tlie  damages,  when  not  objectionable  on  the 
ground  of  remoteness  or  of  uncertainty.     Ih.  511. 

9.  Same. — On  a  sale  of  guano,  which  the  seller  knew  was  intended 

for  use  by  the  purchaser  in  raising  a  cotton  crop  on  his  planta- 
tion, only  one  half  the  stipulated  (juantity  being  delivered,  and 
it  being  then  too  late  to  procure  it  elsewhere,  the  measure  of 
damages  to  the  purchaser  is  the  difference  in  value  between  the 
cotton  raised  on  the  land  on  whicli  the  guano  was  used,  and  that 
raised  on  the  adjoining  land,  of  the  same  quality  and  cultivated 
in  the  same  manner,  on  which  no  guano  was  used.     lb.  511. 

10.  Contract  for  delivery  of  cool;  measure  of  damages  for  breach. — Under 

a  contract  for  the  sale  of  500  tons  of  coal,  at  a  specified  price,  to 
be  delivered  on  the  cars  by  the  defendants  at  their  place  of  busi- 
ness, as  plaintiffs  might  order,  between  the  12th  September  (the 
date  of  the  contract)  and  the  31st  March  following,  provided  that 
not  more  than  200  tons  should  be  ordered  "in  any  one  month ;  " 
the  coal  being  mined  by  the  defendants  at  a  railroad  station 
where  they  alone  were  engaged  in  the  business,  and  being  intend- 
ed, as  the}'  knew,  for  sale  by  the  plaintiffs  in  Tuskaloosa,  the 
nearest  market,  where  they  were  engaged  in  the  business,  the 
measure  of  plaintiffs'  damages  for  a  breach  is  the  difference  be- 
tween the  contract  price  and  tiie  market  price  in  Tuskaloosa, 
with  cost  of  transportation  added ;  and  this  is  to  be  estimated  for 
each  separate  breach,  on  each  jjartial  delivery.  Johnson  <Sc  Thorn- 
ton V.  Allen  &  Jemison,  387. 

11.  Same;    application    of  surplus  deliveries    after  breach. — After  the 

contract  was  exhausted  by  the  maximum  orders  during  the 
months  of  September,  October,  and  November,  any  subsequent 
deliveries,  accepted  by  the  plaintiffs,  must  be  applied  to  the  sev- 
eral breaches  in  the  order  of  their  occurrence,  beginning  with  the 
first.     lb.  387. 

12.  Damages  for  breach  of  special  contract. — Under  a  written  instrument, 

by  w-hich  a  raiload  company,  in  consideration  of  a  promise  to  con- 
vey the  right  of  way,  binds  itself  (1st)  to  pay  him  a  specified  sum  of 
money,  (2d)  to  establish  a  station  or  depot  at  or  near  a  named 
road-crossing,  (3d)  to  fence  the  track  through  his  lands,  (4th)  to 
locate  the  houses  for  the  section  hands  at  or  near  the  station,  and 
(5th)  to  appoint  him  agent  for  said  station,  to  continue  him  as 
such  so  long  as  he  faithfully  discharged  the  duties  of  the  agency, 
and  to  pay  him  a  salary  as  agent  of  .$30  per  month,  should  the 
business  of  the  station  justify  the  same  ;  an  action  lies  lor  the  breach 
of  the  agreement  to  locate  the  section  houses  and  to  fence  the  track, 
and  at  least  nominal  damages  may  be  recovered,  and  any  actual 
damages  which  are  the  natural  and  proximate  consequences  of 
the  breach ;  but  not  merely  possible  or  speculative  losses,  such 
as  the  possible  increase  of  patronage  to  his  store  and  mill  by  the 
location  of  the  houses.     Evans  v.  Railway  Co.,  341. 

13.  Damages  for  breach  of  appeal  bond. — Where,  in  an  action  of  eject- 

ment, on  appeal  from  a  judgment  quashing  a  writ  of  possession, 
the  presiding  judge  made  an  order  that,  on  appellant  "  executing 
bond  in  the  sum  of  two  hundred  dollars,  the  writ  ordered  to  be 
suspended,"  a  bond  conditioned  that  the  appellant  "  shall  satisfy 
and  pay  whatever  damages  the  appellee  may  sustain  by  reason 
of  said  appeal,  in  event  the  judgment  of  said  court  shall  be  af- 
firmed," is  a  valid  common-law  bond,  having  been  voluntarilj' 
executed,  and  founded  on  a  valuable  consideration ;  and  posses- 
sion of  the  lands  being  retained  pending  the  appeal,  the  obligors 
are  bound  for  damages  sustained  by  the  appellee  by  reason  of 


INDEX.  655 


DAMAGES— Continuad. 

tlie  loss  of  possession  of  the  lands,  and  for  expenses  incurred  for 
the  services  of  an  attorney  in  resisting  a  reversal  of  the  judgment. 
Miller  r.  Vnughan,  323. 

DEEDS. 

1.  Statutory  provisions  {Code,  §  294S)  as  to  form  and  requisites  of  deed. 

The  statute  dispensing  witli  the  necessity  of  a  seal,  and  giving 
effect  to  instruments  in  writing  according  to  the  intention  of  the 
grantor  (Code,  §  2948),  being  remedial,  must  be  liberally  con- 
strued, in  order  to  suppress  the  mischief  intended  to  be  remedied, 
and  to  effectuate  the  purpose  and  intent  of  the  law-makers  ;  but, 
being  also  in  modification  of  the  common  law,  its  operation  will 
not  be  extended  bj^  construction.     Webb  v.  Mullins,  111. 

2.  Writing  not  operatireas  a  convey  a  nee. — An  instrument  of  writing  in 

the  form  of  a  deed,  under  seal,  signed,  attested  and  acknowl- 
edged, but  containing  no  words  of  grant  or  transfer,  can  not  ope- 
rate as  a  conveyance,  though  a  regular  habendum  clause  is  in- 
serted.    ]b.  111. 

3.  Delivery  and  acknowledgment  of  deed. — Delivery  and  acknowledg- 

ment (or  attestation)  are  both  necessary  to  give  effect  and  opera- 
tion to  a  deed,  but  it  is  not  necessary  that  they  shall  be  contem- 
poraneous acts  ;  when  the  delivery  is  subsequent  to  the  acknowl- 
edgment, the  deed  takes  effect  from  the  delivery,  and  when  the 
delivery  is  prior  to  the  acknowledgment,  it  takes  effect  from  the 
acknowledgment.     lb.  111. 

4.  Alteration  or  interlineations  in  deed. — Alterations  or  interlineations 

in  a  deed,  in  the  handwriting  of  the  grantor,  if  made  before  or 
concurrently  with  its  execution,  do  not  affect  its  validity  or  ope- 
ration ;  alterations  made  by  him,  or  by  his  authority,  after  ac- 
knowledgment but  before  delivery,  are  inoperative  without  a  new 
acknowledgment,  when  their  effect  is  to  enlarge  the  estate  or 
premises  conveyed ;  but,  when  their  effect  is  to  limit  or  restrict 
the  estate  or  premises  conveyed,  and  they  are  made  by  the 
grantor  in  pursuance  of  an  intention  expressed  at  the  time  of  the 
signature  and  acknowledgment,  they  take  effect  from  the  subse- 
quent delivery  of  the  deed,  and  a  second  acknowledgment  is  not 
necessary.     lb.  111. 

5.  E.vecution  of  conveyance. — An  instrument  which  is  dated  and  signed 

by  the  grantor,  but  without  attesting  witnesses,  takes  effect  and 
is  operative  as  a  conveyance  only  from  the  day  of  its  subsequent 
acknowledgment.     Chadwick  v.  Carson,  116. 

6.  Same. — A  conveyance  of  lands,  to  be  operative  under  the  statute 

(Code,  §^  2145-46),  must  be  signed  by  the  grantor,  if  able  to  write, 
and  acknowledged  by  him  before  a  proper  offcer,  or  must  be  at- 
tested by  a  subscribing  witness.     Carlisle  v.  Carlisle,  542. 

7.  Delivery  of  deed. — Actual,  manual  delivery  of  a  deed  is  not  essen- 

tial, but  any  words  or  acts,  showing  an  intention  that  the  instru- 
ment shall  be  considered  as  executed  and  operative,  constitute  a 
good  delivery ;  and  when  the  instrument  is  duly  signed  by  the 
grantor,  acknowledged  before  a  proper  officer,  and  found  in  the 
possession  of  the  grantee,  a  presumption  of  delivery  arises,  which 
must  be  repelled  by  the  partv  assailing  it.  Simmons  v.  Simmons, 
36.5. 

8.  Defective  certificate  of  acknotcledgment . — A  defective  or  informal  cer- 

tificate of  acknowledgment,  to  which  the  officer's  name  is  signed, 
maj^  operate  as  an  attestation  ;  but  this  effect  can  not  be  allowed 
to  a  printed  form  of  certificate  to  whicli  his  name  is  not  signed, 
although  his  name  and  style  of  office  are  written  by  him  in  the 
body  of  the  paper.     Carlisle  v.  Carlisle,  542. 
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9.  Amendment  of  defective  certificate. — When  a  justice  of  the  peace  has 
ceased  to  fill  that  office  in  the  county,  thoug^^  filling  the  same  of- 
fice in'  another  county,  he  has  no  authority  to  sign  his  name  to  a 
blank  or  defective  certificate  of  acknowledgment,  so  as  to  make 
the  certificate  operate  bv  relation  as  of  the  day  of  its  date.  Ih. 
542. 

10.  Registration  as  constructive  notice. — The  registration  of  a  mortgage 

operates  as  constructive  notice  to  all  purchasers  from  the  time  it 
is  deposited  in  the  proper  office.     Hefiin  &  Phillips  v.  Slay,  180. 

11.  Slatntort/  protection  to  judgment  creditors  and  purchasers,   against 

unrecorded  mortgages. — Under  the  statute  declaring  unrecorded 
mortgages  void  as  against  purchasers,  mortgagees  and  judgment 
creditors  without  notice  (Code,  §§2166-67),  judgment  creditors  are 
placed  on  the  same  footing  with  purchasers  and  mortgagees,  al- 
though they  have  not  acquired  a  lien  by  placing  an  execution  in 
the  hands  of  thesherifi";  but  only  subsecpieut  judgment  creditors, 
like  subsequent  purchasers,  can  claim  the  protection  of  the  stat- 
ute.    Chadicick  v.  Carson,  116. 

12.  Description  of  premises  conveyed. — When  the  lands  conveyed   by 

mortgage  are  therein  incorrectly  or  defectively  described  by  gov- 
ernment numbers,  but  correctly  by  metes  and  bounds,  and  also 
by  reference  to  a  former  deed,  by  which  the  lands  can  he  identi- 
fied, the  latter  description  will  control,  and  a  reformation  of  the 
instrument  is  unnecessarj'.  Ih.  116. 
\?>.  Same;  judicial  knoivledge  of  public  lanxls. — The  premises  conveyed 
being  described  in  a  deed  as  a  subdivision  of  a  section  in  "  frac- 
tional township  twenty  (20)  of  range  thirteen  (13),"  the  descrip- 
tion is  sufficiently  certain  and  definite  without  adding  the  name 
of  the  county  in  which  the  lands  lie,  since  the  courts  judicially 
know  that  there  is  but  one  fractional  township  answering  the  de- 
scription, and  that  it  is  situated  in  Randolph  county.  Webb  v. 
MiUlins,  111. 

14.  Same. — "Part  of  lot  No.    17   in   the  original  plan   of  said  town 

[Huntsville],'  fronting  on  Gallatin  street  fifty  feet,  extending 
eastwardly  seventy-tliree  feet,  known  as  the  property  formerly 
owned  by  Isaac  Jamison,"  when  the  words  are  use<l  in  a  deed 
as  describing  the  property  conveyed,  are  not  descriptive  of  an 
undefined  partial  interest  in  the  said  Jamison  lot,  but  convey  the 
entire  lot,  or  such  interest  therein  as  the  grantor  owned  and  pos- 
sessed, the  specified  front  and  depth  having  reference  to  the  di- 
mensions of  that  lot,  and  not  of  the  larger  lot  (No.  17)  of  which  it 
formed  a  part.     Bernstein  v.  Humes,  134. 

15.  Same;  parol  evidence  of  identification. — When  a  mortgage  conveys 

the  "  entire  crop  "  of  the  mortgagor  "  of  every  description  raised 
by  him,  or  caused  to  be  raised  by  him  annually,"  till  a  certain 
debt  is  paid,  the  uncertainty  as  to  what  the  mortgage  covers  can 
be  removed  V)y  parol  evidence ;  and  when  a  bill  of  exceptions 
fails  to  set  out  all  the  evidence,  this  court  will  presume  that  such 
parol  evidence  was  furnished,  and  the  mortgage  properly  ad- 
mitted in  evidence.      Varnum  r.  The  State,  28. 

16.  Deed  of  corporation,  executed  by  agent. — A  corporation  can   not   ap- 

|)oint  an  agent  to  convey  lands,  except  by  the  vote  of  its  direc- 
tors, or  other  managing  board,  in  whom  the  power  to  sell  is  re- 
posed by  charter,  or  by  the  general  law ;  and  without  legal  proof 
of  such  corporate  act,  a  deed  purporting  to  be  executed  in  its 
name  by  an  agent  is  not  evidence  of  title,  though  it  may  operate 
as  color  of  title.     Standifer  v.  Swann  d:  Billups,  88. 

17.  Conveyance  of  partnership   lands,  hi  name    of  partnership,    by  one 

partner. — Where  the  legal  title  to  lands  stands  in  the  name  of  a 
partnership,  a  deed  executed  by  one  partner,  in  the  partnersliip 
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name,  is  effectual  to  convey  his  individual  interest,  and  operates 
by  way  of  estopj)el  against  him  in  a  subsequent  action  against  a 
sub-purchaser  from  his  grantee.     Elliott  v.  Dycke,  150. 

18.  Proof  of  deed  executed  in  another  State. — When  a  deed,  conveying 

lands  in  Alabama,  is  executed  in  Georgia,  the  presumption  is,  in 
the  absence  of  proof  to  the  contrary,  that  the  subscribing  wit- 
nesses resided  in  Georgia  ;  and  when  it  becomes  necessary  here 
to  prove  its  execution,  it  is  not  necessary  to  produce  or  account 
for  the  absence  of  the  witnesses.     lb.  150. 

19.  Secondary  evidence  of  lost  deed. — When  proper  proof  has  been  ad- 

duced of  the  loss  or  destruction  of  a  deed,  which  had  never  been 
recorded,  its  execution  and  contents  may  be  established,  as 
against  the  grantor,  by  prooi  of  his  subsecpient  adiiiissions,  and 
acts  indicating  that  he  set  up  no  title  to  the  land  as  against  the 
grantee.     Jb.  150. 

20.  Proof  of  deed. — Where  the  issue  is  whether  a  deed  was   ever  exe- 

cuted, an  alleged  copy  being  produced,  the  fact  that  it  is  without 
date,  and  the  further  fact  that  the  deed  was  never  tiled  for  record, 
are  circumstances  to  which  the  jury  may  look  in  deciding  the 
question.     lb.  150. 

21.  Same;  presumption  as  to  possession. — AVhile  it  may  be  a  legal  pre- 

sumption that  the  owner  of  land  has  possession  of  the  deed  of  his 
immediate  vendor,  no  such  presumption  arises  as  to  former 
deeds.     Beard  v.  Ryan,  37. 

22.  Proof  of  ancient  deeds,  and  record  copies. — Where  the  plaintiff  de- 

duces title  under  deeds  more  than  thirty  years  old,  which  are  not 
shown  to  have  ever  been  in  his  possession,  and  the  circumstances 
repel  any  suspicion  of  a  sinister  purpose  in  withholding  the  orig- 
inals, record  copies  of  such  deeds  may  be  received,  on  proof  of 
diligent  sear(;h  by  his  attorney  and  his  agent  in  all  reasonable 
places  of  deposit,  in  which  search  plaintiff  himself  assisted,  al- 
though he  is  not  examined  personally  as  to  his  custody  of  the 
papers,  being  absent  in  another  county  at  the  time  of  the  trial. 
lb.  37. 

23.  Same;  color  of  title. — A  written  instrument  purporting  to  be   an 

agreement  to  convey,  though  ineffectual  as  a  conveyance,  may 
constitute  color  of  title  ;  and  when  it  comes  from  the  ciKstody  of 
a  person  having  an  interest  in  the  land,  is  more  than  thirty  years 
old,  and  is  connected  with  evidence  showing  possession  under  it, 
it  is  governed  bv  the  rules  which  applv  to  the  proof  of  ancient 
deeds.     76.  37." 

24.  Proof  of  ancient  deeds. — A  deed,  thirty  years  old,  is  admissible  as 

evidence  without  proof  of  its  execution ;  and  when  the  only  ob- 
jection to  its  admissibility  is  the  failure  to  prove  its  execution, 
the  appellate  court  will  presume,  in  favor  of  the  ruling  of  the 
court  below,  that  the  paper  came  from  the  proper  ciistody.  Al- 
exander  v.  Wheeler,  167. 

25.  Proof  of  ancient  deeds  and  record  copies. — On  the  last  appeal  in  this 

case  (75  Ala.  241-5),  the  admissibility  of  the  documentary  evi- 
dence constituting  plaintifis'  chain  of  title,  which  consisted  of 
certified  copies  of  deeds  recorded  fifty  years  ago,  was  considered 
by.  this  court,  and  the  evidence  was  held  to  have  been  properly 
received;  and  the  court  re-affirms  that  decision.  Bernstein  r. 
Humes,  134. 

DEVISE.     See  Legacy  and  Devise. 
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1.  Amendment  hy  striking  out  party   defendant. — In  un  action  against 

several  defendants,  founded  on  a  canse  of  'action  which  is  joint, 
or  joint  and  several,  a  discontinuance  as  to  one  wlio  is  served 
witii  process,  or  an  amendment  striking  him  out  as  a  party,  ex- 
cept on  some  ground  of  personal  defense,  operates  a  discontinu- 
ance of  the  entire  action.     Jones  v.  Emjelhardt,  505. 

2.  Same. — In   an  action  against  two   or   more,  on  a  joint  cause  of 

action,  a  recovery  can  not  be  had  on  proof  of  a  separate  contract 
made  by  each  ;  hut,  in  an  action  against  two,  if  the  complaint  con- 
tains only  the  common  counts,  and  the  evidence  shows  a  separate 
contract  or  liability  on  the  part  of  one  only,  the  name  of  the  other 
may  be  struck  out  by  amendment  (Code,  6  3256",  or  a  discontin- 
uance entered  as  to  him,  without  affecting  the  right  to  judgment 
against  the  first.     lb.  505. 

EASEMENT. 

1.  Easement  for  flow  of  waters  from  upper  lands,  upon  lorver. — Where 
two  adjacent  tracts  of  land  belong  to  different  persons,  tlie  upper 
or  dominant  tract  has  a  natural  easement  or  servitude  in  the 
lower,  for  the  discharge  of  all  surface  water  and  running  streams, 
and  the  owner  of  the  lower  tract  has  no  lawful  right  to  obstruct 
the  natural  flow  of  the  water,  to  the  serious  injury  of  the  superior 
proprietor;  the  only  recognized  exception  to  this  rule  being  in  the 
case  of  buildings  "erected  on  city  or  village  lots.  Farris  d-  Mc- 
Curdy  v.  Dudley,  124. 
2.  Righ'  of  way  for  railroad;  nature  of,  and  how  acquired. — The  right 
of  way  for  a  railroad  is  an  easement — an  interest  in  the  freehold ; 
and  it  can  only  exist  in  grant,  or  by  prescription.  East  Ala.  Rail- 
way Co.  V.  Tenn.  &  Coosa  Rirers  Railroad  Co.,  214. 

EJECTMENT. 

1.  Parties;  misjoinder. — When  several  persons  join  as  plaintiffs,  in  a 

statutory  real  a(;tion,  all  must  recover,  or  none  of  tliein  can. 
Whitlo'w  V.  Echols,  206. 

2.  Legal  and  equitable  titles. — In  ejectment,  or  the  statutory  action  in 

the  nature  of  ejectment,  the  legal  title  must  generally  prevail ; 
and  when  both  parties  claim  from  the  same  source  of  title,  he 
who  establishes  that  title  in  himself  must  recover,  without  re- 
gard to  equitable  considerations.     Simmons  v.  Simmons,  365. 

3.  Same;  election  to  claim   under  deed  or  will,  as  estoppel. — Where  the 

plaintiff  claims  under  a  deed,  and  the  defendant  under  a  will 
afterwards  executed  by  the  grantor,  the  plaintiff's  title  must  pre- 
vail, unless  it  is  shown  to  have  been  devested  in  some  legal 
mode ;  and  if  he  be  estopped  by  his  consent  to  the  probate  of  the 
will,  and  his  acceptance  of  the  personal  property  bequeathed  by 
it  to  him,  the  estoppel  is  not  available  at  law  in  defense  of  the 
action.     lb.  365. 

4.  Same. — In  ejectment,  or  the  statutory  action  in  the  nature  of  eject- 

ment, the  legal  title  must  prevail,  and  the  court  can  not  take 
cognizance  of  an  equitable  title.  Hooper  v.  C.  &  W.  Railroad 
Co.,  213. 

o.  Same;  as  applied  to  right  of  way  for  railroad. — A  railroad  company, 
having  constructed  its  road  through  plaintiff's  lands,  without  ob- 
jection by  him,  under  an  executorj'  contract  for  the  purchase  of 
the  right  of  way,  can  not  defeat  an  action  of  ejectment  founded 
on  his  legal  title,  by  proof  of  facts  which  would  constitute  an 
equitable  estoppel.     lb.  213. 

6.  Title  of  purchaser  at  sheriff's  sale;  sufficiency  to  support  ejectment. 
When  the  plaintiff,  claiming  under  a  purchase  at  sheriff's  sale, 
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produces  the  judgment,  execution  and  levj",  and  the  sheriff's 
deed,  and  proves  the  possession  of  the  defendant  in  execution  at 
the  time  of  the  levy  and  sale,  he  makes  out  u  prima  facie  case  of 
title;  and  the  onus  is  then  devolved  on  the  defenflant  to  show  a 
superior-title,  either  by  documentary  evidence,  or  by  proof  of  ad- 
verse possession  sufficient  to  perfect  a  title  under  the  statute  of 
limitations.     Elliott  v.  Dycke,  150. 

7.  Estoppel  against  denial  of  plaintiff's  title. — When  the  defendant  in 

ejectment,  or  the  statutory  action  in  the  nature  of  ejectment,  sets 
up  a  title  derived  from  the  plaintiff',  he  is  estopped  from  denying 
that  plaintiff  originally  had  title.     Ih.  150. 

8.  Plea  of  not  guilty. — In  ejectment,  as  in  the  statutory  action  in  the 

nature  of  ejectment,  the  plea  of  not  guilty  is  an  admission  of  the 
defendant's  possession  (Code,  §  2963),  and  is  equivalent  to  the 
consent  rule.     Swann  &  Eillups  v.  Kidd,  173. 

9.  Sufficiency  of  verdict  in  description  of  land. — A  verdict  for  plaintiff, 

for  "the  strip  lying  on  the  north  boundary  of  the  eighty,  being 
one  acre  and  a  half,  more  or  less,"  is  void  for  uncertainty ;  but 
the  finding  as  to  the  other  portions  of  the  land  sued  for  being 
sufficiently  certain  and  definite,  and  plaintiff  taking  judgment  for 
those  portions  only,  the  insufficient  finding  is  eliminated,  and 
forms  no  ground  for  an  arrest  of  judgment.  Alexander  v.  Wheeler, 
167. 

ELECTION.     See  Ejectment,  3. 

EMBEZZLEMENT.     See  Cuiminal  Law,  11-13. 

ERROR  AND  APPEAL. 

1.  When  appeal  lies. — An  order  made  by  a  circuit  judge  at  chambers, 

dismissing  an  aj)plication  for  a  rehearing  after  final  judgment  at 
law  (Code,  §  3161),  is  not  a  final  judgment  or  decree  which  will 
support  an  appeal ;  and  if  it  be  within  the  terms  of  the  statute 
granting  an  appeal  from  an  order  denying  certain  remedial  writs 
(lb.  §  3923),  the  limitation  of  such  appeal  is  sixtv  days.  Trahue, 
Davis  &  Co.  V.  Shotts,  369. 

2.  Same;  in  criminal  case. — In  a  criminal  case,  when  the  record  does 

not  show  any  judgment  entered  up  on  the  verdict,  the  appeal 
will  be  dismissed  bv  this  court  ex  mero  niotu.  Joyner  r.  The 
State,  44S. 

3.  Revision  of  judgment  in  criminal  case,  without  writ   of  error. — In   a 

criminal  case,  "  when  a  question  of  law  is  reserved  for  the  con- 
sideration of "  this  court,  it  is  the  duty  of  the  clerk  below  to  make 
out  and  forward  a  transcript  of  the  record  (Code,  §  4979) ;  which 
transcript,  being  here  filed,  gives  this  court  jurisdiction,  if  the 
question  is  properly  presented.     Boiling  v.    The  State,  469. 

4.  Same. — When  the    question   does  not    distinctly    appear  on    the 

record,  it  must  be  reserved  by  bill  of  exceptions;  and  when  it 
does  appear  on  the  record,  as  a  ruling  on  demurrer  to  a  plea,  not 
being  proper  matter  for  a  bill  of  exceptions,  the  record  must  show 
that  the  question  was  reserved  at  the  time  the  ruling  was  made. 
lb.  469. 

5.  Register's  findings  on  facts;  vjhen  will  not  be  disturbed. — On  appeal 

from  the  chancellor's  decree,  overruling  exceptions  to  the  regis- 
ter's report  on  a  disputed  question  of  fact,  the  decree  will  not  be 
disturbed,  unless  it  is  shoAvn  to  be  clearly  wrong.  Smith  v. 
Vaughan,  201. 

6.  Charge  referring  legal  question  to  jury;  when  error  without  injury. 

A  charge  which  submits  to  the  jury  the  decision  of  a  legal  ques- 
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tion,  which  the  court  ought  to  have  decided  against  the  party  ex- 
cepting, is  error  without  injury.     Bernstein  v.  Humes,  134. 

7.  Pleading  over,  after  demurrer  sustained;  error  without  injury. — After 

judgment  on  demurrer,  pleading  over  is  matter  of  right,  and  is 
not  a  waiver  of  the  privilege  of  assigning  tlie  judgment  on  de- 
murrer as  error  in  the  appellate  court,  unless  the  party  has  had 
the  henefit  of  the  demurrer  on  the  trial  of  other  equivalent  issues 
(Code,  §  3007) ;  but,  where  it  appears  that  the  defendant,  after 
demurrers  sustained  to  his  original  pleas,  had  the  full  henefit  of 
the  same  defense  under  amended  pleas,  the  ruling  on  the  de- 
murrers, if  erroneous,  is  error  without  injury.  Insurance  Co.  v. 
Moog,  284. 

8.  Objection  to  question  and  answer. — When  a  question  is  propounded 

to  a  witness  on  the  stand,  which  calls  for  evidence  prima  facie 
relevant  and  legal,  the  refusal  of  the  court  to  allow  it  is  an  error 
which  will  work  a  reversal,  although  the  answer,  or  proposed 
answer  of  the  witness,  is  not  stated ;  but,  where  the  question  is 
so  general  and  indefinite  that  the  answer  may  as  well  be  irrele- 
vant or  illegal  as  relevant  and  legal,  counsel  must  state  the  sub- 
stance of  the  proposed  answer,  so  that  the  court  may  see  its  ma- 
teriality and  legality,  else  error  and  injury  are  not  shown. 
lb.  284. 

9.  Same. — When  objection  is  made  to  a  question,  which  is  only  illegal 

because  it  may  elicit  illegal  testimony,  and  the  answer  is  not  set 
.    out,  error  and  consequent  injury  can  not  be  imputed  to  the  allow- 
ance of  the  question,  since  the  answer  may  have  been  relevant, 
and  even  beneficial  to  the  party  objecting.     lb.  284- 

10.  Re-calling  vntness;  what  is  advisable. — A  witness  may  be  re-called, 

and  re-examined  as  to  the  same  matters  concerning  which  he  has 
already  testified ;  but  this  is  discretionary  with  the  primary 
court,  and  its  allowance  or  refusal  is  not  revisable  on  error  or 
appeal.     lb.  284- 

11.  Transcript;  copy  of  opinion  on  former  appeal. — On  a  second  appeal 

in  a  chancery  cause,  the  copy  of  the  former  opinion  of  this  court, 
certified  to  the  lower  court  for  its  guidance,  should  not  be  in- 
cluded in  the  transcript;  and  if  included,  no  costs  will  be  al- 
lowed for  it.     Lehman,  Durr  A  Co.  v.  Dozier,  235. 

ESTATES  OF  DECEDENTS. 

1.  Liability  of  lands,  descended  or  devised,  to  payment  of  debts;  defenses 

against,  by  heirs  or  devisees. — Lands  descended  or  devised  are  by 
law  subject  to  the  debts  of  the  deceased  owner ;  but,  in  any  suit 
or  proceeding  seeking  to  subject  them,  whether  by  the  personal 
representative  or  a  creditor,  the  heirs  or  devisees  may  plead  the 
statute  of  limitations,  or  set  up  any  other  defense  which  would  be 
available  to  the  personal  representative,  or  to  the  decedent  if 
living,  when  sued  by  the  creditor ;  and  the  fact  that  the  creditor 
himself  became  the  personal  representative,  neither  avoids  the 
bar  of  the  statute  of  limitations,  nor  affects  the  right  of  the  heirs 
or  devisees  to  plead  it.     Trimble  v.  Fariss,  260. 

2.  Non-claim;  ivhat  claims  are  nnthin  statute. — Under  the   statute   of 

non-claim  (Code,  §  2597),  contingent  claims,  which  may  never 
accrue,  are  required  to  be  presented  within  eighteen  months  af- 
ter they  have  accrued ;  but  a  claim  which  is  payable  on  the 
death  of  a  third  person,  though  payable  in  the  future,  is  an  abso- 
lute and  unconditional  claim,  since  death  is  an  event  which  must 
happen.     Farrisv.  Stoutz,  130. 

3.  Same.— When  a  widow  is  entitled  to  a  life-estate  in  certain   prop- 

erty under  the  will  of  her  deceased  luisband,  and,  on  her  second 
marriage,   her  husband  is  allowed  to  receive  the  proceeds  of  the 
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property  sold  under  an  order  of  the  Probate  Court,  his  liability 
to  the  remainder-men  is  a  claim  ajzuinst  his  estate  which  must 
be  presented  to  his  personal  representative  within  eighteen 
months  after  the  grant  of  letters,  although  it  is  not  payable  until 
after  the  death  of  the  tenant  for  life.     lb.  130. 

4.  Same;  how  taken  advantage  of. — The  statute  of  non-claim,  as  a  de- 

fense, is  as  available  to  the  heirs  or  distributees  as  to  the  per- 
sonal representative  ;  and  it  may  be  taken  by  demurrer  to  a  bill 
in  eijuity,  when  the  demand  therein  asserted  is  prima  facie 
within  the  statute,  and  no  presentation  is  averred,  nor  facts  ex- 
■     cepting  it  from  the  statute.     lb.  ISO. 

5.  Sale  of  lands;  payment  of  purchase  money. — When  lands    are   sold 

for  distribution,  under  an  order  of  the  Probate  Court,  and  the  sale 
has  been  confirmed,  a  conveyance  should  not  be  ordered  until 
the  purchase-money  has  been  paid ;  but  the  recitfils  of  the  de- 
cree, as  to  the  payment  of  the  purchase-money,  if  not  conchisive 
on  the  heirs  when  they  do  not  appear,  are  prima  facie  true  as 
against  them,  and  impose  upon  them  tlie  burden  of  proving  non- 
payment, when  they  seek  to  enforce  a  lien  on  the  land  by  bill  in 
equity.     Wood  v.  Stanley,  348. 

See,  also,  Executors  and  Administrators;  Insolvent  Estates. 
ESTOPPEL. 

1.  Estoppel  against  denial  of  plaintiff's  title. — When  the  defendant  in 

ejectment,  or  the  statutory  action  in  the  nature  of  ejectment,  sets 
up  a  title  derived  from  the  plaintifi',  he  is  estopped  from  denying 
that  plaintiff  originally  had  title.     Elliott  v.  Dycke,  150. 

2.  Estoppel  between  landlord  and  tenant. — The  law  holds  a  tenant  to  a 

very  strict  allegiance  to  his  landlord,  and  does  not  allow  him, 
having  entered  under  his  landlord,  though  only  paying  the  taxes 
on  the  land  as  rent,  to  throw  off  his  allegiance,  and  become  the 
tenant  of  another,  unless  he  shows  that  the  other  has  acquired 
the  title  of  his  former  landlord  pending  his  occupancy.     lb.   150. 

3.  Same. — While  a  tenant  is   estopped  from  denying  the    title    of 

his  landlord,  so  long  as  the  relation  exists  and  is  recognized  be- 
tween them,  he  may  repudiate  the  relation,  and  set  up  an  ad- 
verse claim  and  possession  in  himself,  which  may  ripen  into  a 
title  under  the  statute  of  limitations ;  but  such  hostile  claim  on 
his  part  operates  a  forfeiture  of  the  lease,  at  the  election  of  the 
landlord,  who  may  at  once  eject  him  as  a  trespasser.  Wells  v. 
Sheerer,  14^. 

4.  Same.-^The  rule  which  holds  a  tenant  estopped  from  disputing  the 

title  of  his  landlord,  without  first  surrendering  the  possession  he 
has  received,  is  founded  on  considerations  of  public  policy,  and  is 
co-extensive  with  its  requirements  and  purposes ;  and  it  depends 
on  the  existence  of  the  legal  relation,  which  can  only  be  created 
by  a  valid  contract.     Crim  v.  Nelms,  6O4. 

5.  Estoppel  against  purchaser   of  railroad;  on   whom  binding,  and  to 

vjhat  extent. — The  defendant  corporation  in  this  case,  having  ac- 
quired its  possession  and  title  to  said  railroad  property  from  the 
corporation  which  bought  from  the  plaintiff,  is  equally  bound  by 
the  estoppel ;  but  this  estoppel  only  extends  to  the  five  miles  of 
road  between  Attalla  and  Gadsden,  which  had  been  surveyed, 
located,  cleared  and  graded  at  the  time  said  sale  and  purchase 
was  made.  As  to  that  portion  of  the  road  which  lies  between 
"  Christopher's  Cut  "  and  the  Coosa  river,  a  gap  of  about  one 
mile,  the  evidence  does  not  show  that  plaintiff,  at  the  time  said 
contract  of  sale  was  made,  had  acquired  the  right  of  way,  or  had 
definitely  surveyed  and  located  the  road,  or  was  in  possession  by 
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any  visible  marks  of  ownership  ;  and  even  if  the  piirchasino;  com- 
pany were  estopped  from  denying  that  it  acquired  this  portion  of 
the  road  under  its  contract  of  purchase  from  plaintifT  (which  is 
not  decided),  the  estoppel  would  not  be  operative  against  parties 
claiming  under  a  mortgage  executed  by  the  purchasing  company 
before  the  contract  was  made,  but  after  said  company  had  lo- 
cated and  graded  this  part  of  the  road  as  ax)ortion  of  its  own  line. 
East  Ala.  Railway  Co.  r.  T.  &.  C.  Rivers  Railway  Co.,  274- 

6.  Estoppel  by  election. — Where  the  plaintiff  claims  under  a  deed,  and 

the  defendant  under  a  will  afterwards  executed  by  the  grantor, 
the  plaintiff's  title  must  prevail,  unless  it  is  shown  to  have  been 
devested  in  some  legal  mode ;  and  if  he  be  estopped  by  his  con- 
sent to  the  probate  of  the  will,  and  his  acceptance  of  the  personal 
property  bequeathed  by  it  to  him,  the  estoppel  is  not  available 
at  law  in  defense  of  the  action.     Simmons  v.  Simmons,  365. 

7.  Estoppel    by    ratification    of    agent's    act. — If    the  corporation   he 

held  to  have  ratified  the  acts  of  one  assuming  to  act  as  its  agent 
in  selling  and  conveying  lands,  by  its  knowledge  of  the  fact  that 
he  was  so  acting,  such  ratification  would  only  operate  as  an  equi- 
table estoppel,  of  which  courts  of  law  can  not  take  cognizance  in 
actions  involving  the  legal  title.  Standifer  v.  Swann  ABillups,  88. 

8.  Estoppel  by  recitals  of  bond. — If  the  search-warrant  is  void,  the  offi- 

cer attempting  to  execute  it  is  a  trespasser,  and  the  bond  is  with- 
out consideration  to  support  it  as  a  common-law  bond ;  and  this 
may  be  set  up,  in  defense  of  an  action  on  the  bond.  Counts  v. 
Harlan,  551. 

EVIDENCE. 

Admissibility  and  Relevancy. 

1.  Account-cnrrent  of  executor;  admissibility  as  evidence  agaitist  him. 
An  account-current  filed  by  an  executor  for  final  settlement,  and 
verified  by  his  affidavit,  in  which  he  charged  himself  with  money 
collec^ted  on  a  note  given  for  property  sold  by  him,  is  admissible 
as  evidence  against  him,  in  a  subsequent  action  in  which  the 
question  of  pa.\ ment  rcZ  non  is  in  issue;  and  the  items  relating 
to  that  note  may  be  received  in  evidence,  without  the  other  items 
in  the  account,  when  it  is  not  shown  that  they  were  relevant  to 
the  issue.  Wharton  v.  Thomason,  45. 
2.  Record  of  final  settlement  of  execxdor's  accounts;  admissibility  as  evi- 
dence.— The  record  of  the  final  settlement  of  an  executor's  ac- 
counts is  not  admissible  as  evidence  for  him,  in  a  subsequent 
action  by  a  third  person,  who  was  neither  a  party  nor  privy  to 
the  settlement.     lb.  45. 

3.  Relevancy  of  evidence  on  issue  of  payment  vel  non. — On  the  issue  of 

payment  vel  non  of  a  promissory  note,  for  which  the  note  sued  on 
was  pledged  as  collateral  security,  e\'idence  as  to  the  considera- 
tion of  the  note  is  not  relevant  or  admissible.     Tb.  45. 

4.  Ansiver   of  garnishee;  admissibility   as   evidence   against   claimant. 

Although  the  answer  of  the  garnishee,  admitting  a  fund  in  his 
hands  belonging  to  the  debtor,  may  not  be  necessary  evidence  on 
the  trial  of  a  contest  with  a  claimant  of  the  fund,  yet  its  admis- 
sion as  evidence  against  him  can  not  injure  him.  Reynolds  v. 
Collins,  94. 

5.  Proof  of  deed. — Where  the  issue  is  whether  a  deed   was   ever  ex- 

ecuted, an  alleged  copy  being  produced,  the  fact  that  it  is  with- 
out date,  and  the  further  fact  that  the  deed  was  never  filed  for 
record,  are  circumstances  to  which  the  jury  may  look  in  deciding 
the  question.     Elliott  v.  Dycke,  150. 

6.  Relevancy  of  evidence  as  to  promise  to  pay  rent. — When  the  issue  is 

whether  defendant  ever  promised  to  pay  rent  to  plaintiff",  and  the 
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evidence  on  thai  question  is  conflictiiiK,  defendant  can  not  ad- 
duce evidence  of  circumstances  tending  to  siiow  tliat  it  was 
neither  reasonable  nor  probable  that  lie  would  make  such  prom- 
ise; consequently,  a  charge  requested  by  him,  asserting  that  if 
he  had  been  in  open  and  uninterrupted  possession  of  the  premises 
for  more  than  ten  years,  claiming  them  as  his  own  under  a  verbal 
gift,  and  paying  rent  to  no  one,  "the  jury  may  look  to  this  fact, 
in  connection  with  all  the  other  evidence  in  the  case,  in  order  to 
determine  whelher  he  promised  to  pay  rent  to  plaintiff,''  is  erro- 
neous.    Swann  d-  Billups  v.  Kidd,  173. 

7.  Relevancy  of  evidence  as  to  nature  and  value  of  insured  carfjo. — The 

nature,  quality  and  value  of  the  insured  cargo  being  a  material 
inquiry,  where  the  insurer  contests  his  liability  on  tlie  ground  of 
fraud  in  procuring  the  insurance  on  a  fictitious  and  over-valued 
cargo,  evidence  as  to  the  contents  of  any  part  of  the  cargo  saved 
from  the  wreck  is  relevant  and  admissible.  Insurance  Co.  v. 
Moog,  2S4. 

8.  Same. — The  fact  that  a  party  of  men,  visiting  the  wreck  a  few  days 

after  it  was  run  aground,  and  breaking  open  the  boxes  of  goods 
which  comp(jsed  the  cargo,  threw  some  of  the  canned  goods  over- 
board, does  not  tend  to  prove  that  such  goods  were  worthless ; 
and  that  fact  not  being  competent  evidence,  their  declarations 
accompanying  the  act  are  not  admissible  as  evidence  for  any  pur- 
pose.    Ih'^  284. 

9.  Retailing  spirituous  liquors;  evidence  as  to  character  of  article   sold. 

The  fact  that  the  bitters,  or  other  decoction  sold,  was  classed  for 
the  j)urpose  of  taxation,  by  the  Treasury  Department  at  Wash- 
ington, as  a  proprietary  medicinal  preparation,  is  irrelevant, 
hearsay  merely,  and  has  no  tendency  to  show  that  it  does  not 
contain  whiskev  in  sufficient  quantity  to  produce  intoxication. 
Wall  V.  The  State,  W. 

10.  Evidence   of    offenses   other    than    that    charged ;    admissibility   of. 

While,  as  a  general  rule,  evidence  that  a  defendant  has  com- 
mitted offenses  other  than  that  for  which  he  is  on  on  trial,  is  in- 
admissible; yet  such  evidence  is  admissible,  where  it  tends  to 
show  the  intent  with  which  the  act  charged  was  committed,  to 
illustrate  its  criminality,  or  to  identify  the  accused  as  the  person 
who  committed  the  act  cliarged  in  the  indictment  on  which  he  is 
tried.     Curtis  v.  The  State,  12. 

11.  Same;  in  prosecution  for  larceny. — In  a  prosecution  for  the  larceny 

of  a  mule,  the  prosecutor  having  testified  that  his  mule  was 
taken  away  one  night  without  his  knowledge  or  consent,  and 
that  defendant  afterwards  brought  him  a  horse,  which  he  said  he 
had  obtained  in  exchange  for  the  mule ;  the  owner  of  the  horse, 
who  had  reclaimed  him  from  the  prosecutor,  may  state  the  cir- 
cumstances under  which  the  defendant  obtained  the  possession 
of  the  horse,  although  it  amounts  to  a  criminal  offense.     If).  12. 

12.  Living  in  adultery;  evidence  of  prior  acts  not  covered  hy  indictment. 

Under  an  indictment  for  living  in  adultery,  evidence  having 
been  adduced  tending  to  show  an  adulterous  intercourse  between 
the  parties  during  the  period  covered  by  the  indictment,  proof 
of  acts  or  conduct  prior  to  that  time  may  be  received,  witliout 
regard  to  the  sufficiency  of  the  other  evidence  to  authorize  a  con- 
viction.    Cross  V.  The  State,  430. 

13.  Threats  by  dejendant  against  third  persons. — As   a  general  rule,  a 

threat  by  the  defendant  to  kill  some  other  person  than  the  de- 
ceased is  not  admissible  as  evidence  against  him;  but,  in  a  case 
of  mistaken  identity,  evidence  showing  malice  on  the  part  of  the 
defendant  towards  the  person  for  whom  the  deceased  is  supposed 
to  ha\-^  been  mistaken,  or  threats  made  by  him  against  that  per- 
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son,  is  relevant  and  admissible ;  yet  the  jury  should  be  instructed 
to  give  no  weight  or  consideration  to  such  evidence,  unless  they 
are  satisfied  as  to  the  fact  of  such  mistaken  identity. — Clarke  r. 
The  State,  474- 

14.  Same  ;   subsequent   threats. — In  such    case,   the   fact  of  mistaken 

identity  being  established,  proof  of  threats  made  by  the  defend- 
ant towards  the  person  for  whom  the  deceased  was  mistaken,  and 
of  a  difficulty  between  them,  subsequent  to  thg  homicide,  is  com- 
petent and  admissible  against  him,  in  connection  with  the  prece- 
dent threats  and  other  circumstances,  in  determining  the  intent 
and  motive  with  which  the  fatal  shot  was  fired.     lb.  4~4- 

15.  Difficulty   between  defendant   and   third  person,   or   deceased. — The 

prosecution  having  proved  the  fact  of  a  difficulty  between  the  de- 
fendant and  a  third  person,  for  whom  the  deceased  was  supposed 
to  have  been  mistaken  at  the  time  of  the  homicide,  the  defendant 
can  not  be  allowed  to  prove  the  cause,  merits,  or  details  of  that 
difficulty.     lb.  474- 

16.  Evidence  of  former  difficult}). — The  prosecution  having  proved  the 

fact  of  a  previous  difficulty  between  the  defendant  and  a  kins- 
man of  the  deceased,  on  the  morning  of  the  homicide,  the  de- 
fendant can  not  be  permitted  to  prove  the  details  of  that  difficulty, 
nor  to  show  who  was  the  aggressor.     Stewart  v.  The  State,  436. 

17.  Homicide;  evidence  connecting  defendant  with  diffictdty. — There  be- 

ing evidence  which  tended  to  show  a  conspiracy,  or  agreement 
between  the  deceased  and  one  A.  on  one  side,  and  the  defendant 
and  one  M.  on  the  other,  to  bring  on  a  difficulty  with  each  other, 
a  few  days  before  the  encounter  in  which  the  deceased  was 
killed,  the  defendant  and  deceased  being  then  strangers  to  each 
other,  the  stateinent  of  said  A.  as  a  witness,  to  the  effect  that,  a 
day  or  two  before  the  difficulty,  he  pointed  out  the  defendant  to 
the  deceased,  on  the  street,  and  told  him  he  was  the  man  with 
whom  witness  had  the  difficulty  at  the  surprise  party  a  few  nights 
before,  is  competent  and  relevant  evidence  for  the  defendant. 
Harrison  v.  The  State,  5. 

18.  Same;  evidence  in  rebuttal.— The  difficulty  between  the  parties  having 

occurred  while  they  were  attending  church  at  night,  and  the  State 
having  proved  that  the  defendant  was  heard  to  say  to  one  M.  that 
if  he  would  call  some  one,  not  named,  out  of  the  church,  lie  (de- 
fendant) would  shoot  him  down,  after  which  M.  went  back  into 
the  church,  and  requested  the  deceased  to  come  out;  it  is  com- 
petent for  the  defendant  to  prove,  by  a  woman  who  was  present, 
that  she  sent  into  the  chun^h  for  M.,  and  asked  him  to  come  out 
and  walk  home  with  her.     lb.  5. 

Admissions;  Confessions;  Declarations;  Hearsay;  Res  Gestae. 

19.  Acts,  admissions  and  declarations  of  co-conspirators,  as  evidence  against 

each  other. — When  two  or  more  persons  combine  or  associate  to- 
gether, for  the  prosecution  of  some  fraudulent  or  illegal  purpose, 
the  acts  and  declarations  of  any  one  of  them,  made  in  further- 
ance of  the  common  purpose,  and  forming  a  part  of  the  res  gestiv, 
are  admissible  as  evidence  against  the  others;  secus,  as  to  subse- 
quent acts,  admissions,  or  declarations.  Insurance  Co.  v.  Moog, 
284. 

20.  Same. — To  authorize  the  admission  of  such  acts  and  declarations, 

as  evidence  against  the  other  conspirators,  a  proper  predicate 
must  be  first  laid  by  the  introduction  of  evidence  aliunde,  prima 
facie  sufficient,  in  the  opinion  of  the  presiding  judge,  to  establish 
the  existence  of  such  conspiracy ;  as  in  the  analogous  case  of 
agency,  where  the  acts  or  declarations  of  the  agent  are  offered  in 
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evidence  against  the  principal,  and  are  only  received  when  the 
fact  of  the  agency  has  been  first  prima  facie  established.     lb.  284. 

21.  Same ;  fraudulent  conspiracy  against  insurers. — In  an  action  on  a 

policy  of  insurance  on  the  cargo  of  a  vessel  which  was  wrecked  and 
burned,  one  of  the  defenses  being  that  the  insurance  was  fraudu- 
lently effected  on  a  fictitious  cargo,  some  of  the  barrels  insured 
as  whiskey  being  only  filled  with  water,  and  evidence  having 
been  introduced  tending  to  establish  that  defense;  awitnessfor  the 
defense,  having  found  some  of  the  barrels  filled  with  water,  which 
bore  the  marks  of  the  vessel,  went  to  plaintiff's  store,  and  talked 
with  him  about  the  barrels ;  but  plaintiff  manifested  no  interest 
in  the  matter,  until  informed  that  the  barrels  were  filled  with 
water,  whereupon  he  consulted  with  his  partner,  and  w'ent  out  of 
the  store,  asking  witness  to  await  bis  return  ;  and  witness,  after 
waiting  some  time,  went  to  another  store  in  the  neighborhood, 
telling  plaintiff's  clerk  where  he  was  going,  and  was  soon  joined 
there  by  plaiiitiff's  brother-in-law,  who  was  not  present  at  said 
conversation  between  the  witness  and  plaintiff,  and  who  at  once 
began  to  talk  with  witness  about  the  barrels.  Held,  that  these 
facts  were  sufficient,  prima  facie,  to  establish  a  conspiracy  be- 
tween the  plaintiff  and  his  brother-in-law,  or  the  relation  of 
principal  and  agent  between  them,  and  to  render  competent  as 
evidence  against  the  former  the  proposition  of  the  latter,  in  the 
ensuing  conversation  with  the  witness,  to  buy  the  barrels,  or  to 
destroy  them.     lb.  '284. 

22.  Declarations  against  interest,  by  third  persons. — Declarations  affect- 

ing the  rights  of  third  persons,  although  against  interest,  are  re- 
garded as  mere  hearsay,  and  are  inadmissible,  except  when  the 
declarant  is  since  deceased ;  and  then  they  are  admitted  only  on 
the  principle,  that  they  constitute  the  best  evidence  of  which  the 
nature  of  the  case  admits.     Trammell  r.  Hudmon,  222. 

23.  Admissibility  of  declarations  as  part  of  res  gestir. — The  declarations 

of  the  seller,  to  the  purchaser  of  personal  property,  at  the  time  of 
the  sale  and  delivery,  are  competent  evidence  on  the  principle  of 
res  gestce.     Hefllin  &  rhilllps  v.  Slay,  180. 

24.  Entries  made   by  deceased  or  absent  witness. — When   a  witness  is 

shown  to  be  dead,  or  beyond  the  jurisdiction  of  tlie  court,  entries 
•  in  his  handwriting,  in  the  usual  course  of  business,  made  at  or 
about  the  time  of  the  transaction  to  which  they  relate,  are  com- 
petent and  admissible  as  evidence  in  any  issue  involving  that 
transaction.     Elliott  v.  Dycke,  150. 

25.  Proof  of  agency. — As  a  general  rule,  the  fact  of  agency  can  not  be 

established  by  proof  of  the  acts  of  the  professed  agent,  in  the  ab- 
sence of  evidence  tending  to  show  the  principal's  knowledge  of 
such  acts,  or  assent  to  them ;  yet,  where  the  acts  are  of  such 
character,  and  so  continuous,,  as  to  justify  a  reasonable  inference 
that  the  principal  had  knowledge  of  them,  and  would  not  have 
permitted  them  if  unauthorized,  the  acts  themselves  are  compe- 
tent evidence  of  the  agency.     Reynolds  v.  Collins,  94. 

26.  Implied  admission  as  to  indebtedness. — In  an  action  on  a  promissory 

note,  issue  being  joined  on  a  special  plea  averring  that  it  was  left 
with  the  maker  as  collateral  security  for  a  debt  on  which  the 
payee  was  bound  as  surety,  and  that  said  debt  had  never  been 
paid ;  evidence  of  an  interview  between  the  parties,  at  which  de- 
fendant admitted  his  liability  on  the  note,  and  expressed  his 
readiness  to  pay  it,  without  any  reference  to  the  other  debt  as 
unpaid,  is  competent  and  admissible  for  the  plaintiff.  Wharton 
V  Thomason,  45. 

27.  Account-current  of  executor;  admissibility  as  evidence  against  him. 

An  account-current  filed  by  an  executor  for  final  settlement,  and 
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verified  by  his  affidavit,  in  which  he  charged  himself  with  money 
collected  on  a  note  given  for  property  sold  by  him,  is  admissible 
as  evidence  against  him.  in  a  snbsecinent  nction  in  which  the 
question  of  payment  rcl  non  is  in  issue  ;  and  the  items  relating  to 
that  note  may  be  received  in  evidence,  without  the  other  items  in 
the  account,  when  it  is  not  shown  that  they  were  relevant  to  the 
issue.     Ih.  4-5. 

28.  Implied  odmission  of  ■injury,  bij  failure  to  deny. — When   compensa- 

tion is  demanded  of  a  railroad  company  for  damages  to  goods 
transported,  and  the  demand  is  refu'^ed  on  the  groimd  that  the 
goods  were  carried  at  the  "owner's  risk  ;"  this  is  a  circumstance 
from  which  tiie  jury  may  infer  a  waiver  of  all  other  grounds  of 
defense,  and  an  admission  that  tlie  goods  were  damaged  while  in 
possession  of  the  carrier.     Railroad  Co.  v.  Wilson,  587. 

29.  Confessions. — Before  confessions  can  go  to  the  jury  as  evidence  in 

a  criminal  case,  it  must  be  shown  to  the  satisfaction  of  the  court 
that  they  were  made  voluntarily.  Any  words  spoken  in  the  hear- 
ing of  the  defendant  while  in  custody,  which  might  generate  hope 
or  fear  on  his  part,  are  sufficient  to  exclude  his  confessions  there- 
by inducted ;  and  when  a  confession  has  been  thus  improperly 
obtained,  any  subsequent  rei)etition  of  it  must  also  be  excluded, 
unless  it  is  affirmatively  shown  that  the  effect  of  the  improper  in- 
fluence liad  been  entirely  removed.  Under  these  rules,  as  ap- 
plied to  the  facts  shown  in  this  case,  the  defendant's  confessions 
ought  not  to  luive  been  admitted.     Owen  v.  The  State,  425. 

30.  Dying  declarations. — Dying  declarations  are  admitted  as  evidence 

with  great  caution,  and  the  primary  facts  on  which  their  admissi- 
bility depends  are  closely  scrutinized ;  but,  when  it  clearly  ap- 
pears that  the}^  were  made  under  a  conviction  of  impendingdeath, 
as  determined  by  all  the  attendant  circumstances  at  the  time, 
though  tiie  declarant  may  not  have  expressed  in  words  his  belief 
that  he  must  soon  die,  the  court  must  admit  them,  leaving  the 
jury  to  judge  of  their  weight  and  credibility.  Ward  v.  The 
State,  Ul. 

31.  Declarations  of  deceased  inculpating  himself. — The  declarations  or 

admissions  of  the  deceased,  as  to  his  being  in  fault  in  striking 
the  defendant,  made  about  one  hour  after  the  difficulty,  are  too 
remote  to  constitute  any  part  of  the  res  gest.;r;  and  not  being  made 
under  circumstances  which  would  render  them  admissible  as 
dying  declarations,  they  are  not  competent  evidence  for  anj^  pur- 
pose.    Stewart  v.  The  State,  4S6. 

32.  Exculpatory  declarations  of  defendant,   as  to   peaceable  intentions. 

The  defendant's  own  declarations,  made  a  year  or  more  before 
the  homicide,  as  to  his  peaceable  intentions  for  the  future,  are 
not  competent  evidence  for  him  for  any  purpose.     lb.  4Sf>. 

33.  Declarations  of  party  as  evidence  for  Mm. — The  declarations  of  the  tax- 

collector,  detailine  the  circumstances  of  his  robbery,  not  consti- 
tuting a  part  of  the  res  gestx,  are  not  competent  evidence  for  him 
and  his  sureties,  when  sued  on  his  official  bond.  The  State  v. 
Houston,  576. 

34.  Flight;  subsequent  explanatory  declarations. — Flight  soon  after  the 

commission  of  the  offense  charged,  though  it  may  be  of  slight  pro- 
bative force,  is  an  evidentiary  fact  in  the  nature  of  an  implied 
admission  ;  and  while  it  may  be  explained  or  qualified  by  accom- 
panying declarations  on  the  principle  of  res  gestiv,  subsequent 
conduct,  acts  or  declarations,  are  not  admissible  for  that  pur- 
pose.    Chamblee  v.  The  State,  466. 

35.  Flight,  concealment,  ttr. — Any  conduct  on  the  part  of  the  defend- 

ant indicating  a  consciousness  of  guilt,  such  as  flight,  conceal- 
ment, &c.,  being  competent  evidence  against  him  as  an  implied 
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admission  ;  it  is  competent  for  the  proSeeution  to  prove  that, 
when  an  officer  went  to  the  defenflant's  house  to  arrest  him,  and 
inquired  for  him,  liis  wife  asserted  that  he  was  not  at  home,  when 
he  was  in  fact  in  an  adjoining  room,  and  failed  to  discover  hirti- 
self ;  but  tlie  jury  should  be  instructed  to  disregard  the  evidence, 
unless  satisfied  that  the  defendant  heard  and  understood  the 
purport  of  the  conversation.     Clarke  v.  The  State,  474- 

36.  Declarations  of  third  person,  as  part  of  res  gestie. — The  only  proof  of 

the  larceny  charged  being  the  testimonj'^  of  a  witness  who  stated 
that,  during  the  night,  the  cotton  was  brought  to  the  defendant's 
house  by  one  P.,  and  that  the  defendant  started  to  market  with 
it  in  his  wagon  early  the  next  morning ;  said  P.  being  present 
when  the  cotton  was  loaded  and  carried  off  by  the  defendant, 
under  these  circumstances,  any  statement  or  declaration  made 
by  him  at  the  time  was  relevant  and  competent  evidence  for  the 
defendant,  as  tending  to  sbow  whether  his  asportation  was  crim- 
inal or  not.     Hill  v.  The  State,  1. 

Burden,  Weight,  and  Sufficiency. 

37.  Commercial  paper;  burden  of  proof  as  to  notice  of  conditional  in- 

dorsement.— On  the  question  of  notice  rel  nan  by  the  holder,  of 
any  conditions  or  restrictions  imposed  by  the  indorser,  the  bur- 
den of  proof  is  on  the  defendant ;  and  a  charge  which  instructs 
the  jury,  "that  where  valid  defenses  are  shown  to  exist  against 
negotiable  paper,  if  the  holder  would  protect  himself  against 
them,  he  is  required  to  show  that,  in  good  faith,  for  a  valuable 
consideration,  without  notice  of  its  infirmities,  he  acquired  the 
paper  before  maturity,"  misplaces  the  burden  of  proof  as  to 
notice,  and  is  therefore  erroneous.  First  National  Bank  v.  Daw- 
son, 67. 

38.  Assignment  for  benefit  of  creditors;  proof  of  consideration. — In  a  con- 

test between  an  attaching  creditor  and  the  trustee  in  an  assign- 
ment for  the  benefit  of  creditors,  there  being  no  proof  of  actual 
fraud  in  the  execution  of  the  assignment,  and  the  debt  of  the 
attaching  creditor  not  then  being  in  existtence,  the  recitals  of  the 
assignment,  as  to  the  existence  of  debts,  are  sufficient  to  sustain 
it ;  but,  if  the  debt  of  the  attaching  creditor  was  antecedent  and 
existing,  the  existence  of  debts  must  be  shown  by  the  assignee 
by  evidence  other  than  the  recitals  of  the  assignment,  and  the  ex- 
istence of  other  debts  than  that  of  the  attaching  creditor  must  be 
proved.     Reynolds  v.  Clark,  94. 

39.  Fraud  in  purchase  of  goods;  burden  of  proof  as  to  notice   by   sub- 

purchaser.— In  an  action  of  trover  for  the  conversion  of  goods,  . 
brought  by  the  vendor  against  a  sub-purchaser  from  the  original 
fraudulent  purchaser,  the  plaintiff  having  proved  that  the  latter 
obtained  the  goods  with  the  fraudulent  intent  of  not  paying  for 
them,  the  onus  is  on  the  defendant  to  show  a  purchase  for  value 
by  himself ;  but  he  is  not  required  to  go  further,  and  disprove 
notice  of  the  fraud  on  the  part  of  the  original  purchaser.  Eoswald 
V.  Imbs  &Co.,315. 

40.  Action  on  account  for  price  of  liquors  sold;  burden  of  proof . — When 

the  action  is  founded  on  a  note,  which  does  not  disclose  that  any 
part  of  the  consideration  is  the  price  of  such  liquors,  the  statute 
must  be  specially  pleaded,  and  is  not  available  under  the  plea  of 
want  of  consideration,  or  failure  of  consideration ;  but  the  plea, 
though  asserting  a  sale  of  spirituous  liquors  by  retail  without 
license,  does  not  impose  on  the  defendant  the  burden  of  proving 
the  want  of  license.     Ra sherry  v.  Pulliam,  191. 

41.  Payment  and  set-off ;  burden  of  proof. — When  payment  and  set-off 

are  pleaded,  the  burden  of  establishing  their  truth   rests  on  de- 
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fendant ;  and  when  issue  is  joined  on  tiiese  pleas,  with  others,  a 
charge  instructing  the  jury,  if  they  found  the  evidence  to  be  in 
equilibrium,  or  any  or  all  the  issues  presented,  their  verdict  must 
I  be  for  the  defendant,  is  properly  refused.  Brigham  &  Co.  v.  Car- 
lisle, U3. 

42.  Proof  of  fraud;  charge  as  to. — A  charge  which  instructs  the  jury, 

in  a  civil  case,  "  that  to  justify  the  imputation  of  fraud,  the  facts 
must  be  such  that  they  are  not  explicable  on  any  other  reasonable 
hypothesis,"  exacts  too  great  a  measure  of  proof,  and  is  erro- 
neous. (Steele  v.  Kinkle,  3  Ala.  352,  and  Tompkins  v.  Nichols, 
53  Ala.  197,  disapproved  and  overruled.)  Adams  v.  Thornton  & 
Wellborn,  489. 

43.  Burden  of  proof  as  to  negligence. — In  an  action  against  a  railroad 

company  by  one  of  its  employees  or  servants,  to  recover  damages 
for  injuries  caused  by  the  explosion  of  an  engine,  the  onus  of 
proving  negligence  is  on  the  plaintiff,  and  it  is  not  en6ugh  to 
prove  the  fact  of  injury  from  the  explosion ;  but  the  rule  is  dif- 
ferent when  the  action  is  brought  by  a  passenger.  L.  &  N.  Rail- 
road Co.  V.  Allen,  494- 

44.  Proof  of  ownership   of  lands. — Proof   of    the   <lecedent's   uninter- 

rupted occupancy  of  the  lands,  with  open  acts  of  ownership,  for 
more  than  twenty  years,  is  sufficient  proof  of  his  ownership,  in 
the  absence  of  any  evidence  that  he  did  not  enter  or  hold  in  his 
own  right.     Meadows  v.  Meadows,  240. 

45.  Proof  of  venue. — The  sufficiency  of  the  proof  of  venue  can  not  be 

considered  by  this  court,  in  the  absence  of  a  ruling  by  the  pri- 
mary court,  and  exception  duly  reserved  to  it.  Clarke  v.  The 
State,  4'i'4- 

46.  Charge  in  favor  of  escape  of  the  innocent. — In  reply  to  the  as.sertion 

of  counsel,  in  argument,  "'that  the  law  says  it  is  better  that 
ninety-nine  guilty  persons  shall  escape  than  that  one  innocent 
person  shall  suffer,"  the  court  may  instruct  the  jury  that  this 
proposition  is  not  correct — that  the  policy  of  the  law  simply  is, 
that  the  innocent  shall  go  free,  and  that  the  guilty  shall  be  pun- 
ished.     Ward  V.  The  State,  441- 

Judicial  Knowledge. 

47.  Public    lands. — The    premises    conveyed    being    described    in    a 

deed  as  a  subdivision  of  a  section  in  "fractional  township 
twenty  (20)  of  range  thirteen  (13),"  the  description  is  suffi- 
ciently certain  and  definite  without  adding  the  name  of  the 
county  in  which  the  lands  lie,  since  the  courts  judicially  know 
that  there  is  but  one  fractional  township  answering  the  de- 
scription, and  that  it  is  situated  in  Randolph  county.  Webb  v. 
Mullins,  111. 

48.  Legidalive   journals;   judicially   noticed,    in   Stein  v.  Leeper,  517; 

Abernathy  v.  The  State,  411. 

Objections. 

49.  Specific  objection. — A  specific  objection  to  evidence  is  a  waiver  of 

all  other  grounds  of  objection.     Alexander  v.  Wheeler,  167. 

50.  Objection  to  question  and  answer. — When  a  question  is  propounded 

to  a  M'itness  on  the  stand,  which  calls  for  evidence  prima  facie 
relevant  and  legal,  the  refusal  of  the  court  to  allow  it  is  an  error 
which  will  work  a  reversal,  although  the  answer,  or  proposed 
answer  of  the  witness,  is  not  stated  ;  but,  where  the  question  is 
so  general  and  indefinite  that  the  answer  may  as  well  be  irrele- 
vant or  illegal  as  relevant  aiid  legal,  counsel  must  state  the  sub- 
stance of  the  proposed  answer,  so  that  the  court  may  see  its  ma- 
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teriality  and  legality,  else  error  and  injury  are  not  shown.  In- 
surance Co.  r.  Moog,  28A. 
61.  Same. — When  objection  is  made  to  a  question,  which  is  only  illegal 
because  it  may  elicit  illegal  testimony,  and  the  answer  is  not  set 
out,  error  and  conseciuent  injury  can  not  be  imputed  to  the  allow- 
ance of  tlie  question,  since  the  answer  may  have  been  relevant, 
and  even  beneficial  to  the  party  objecting.     lb.  2S4. 

52.  General  ohjectlon  to  evidence,  part  of  which  /.s  ndmisnible. — A  general 

objection  to  evidence,  a  part  of  which  is  admissible,  may  be  over- 
ruled entirely.     The  State  v.  Houston,  57G. 

53.  General  and  specific  objections   to  eridence. — An  exception  to   each 

separate  and  separable  portion  of  an  entire  d'  position,  or  a  large 
mass  of  evidence,  not  distinguishing  between  the  legal  and  illegal 
portions,  defeats  itself,  and  amounts  only  to  a  general  exception 
to  the  whole.     Elliott  v.  Dijeke,  150. 

54.  Using  evidence  exclvded  on  partj^'s  own  motion. — The  action  being  on 

a  note,  and  the  plaintiff's  itemized  account,  for  which  it  was 
given,  being  excluded  as  evidence,  on  the  defendant's  objection, 
because  of  the  items  of  spirituous  liquors,  the  defendant  can  not 
use  those  items  as  evidence  showing  the  consideration  of  the 
note;  but  the  plaintiff  testifying  as  a  witness  for  himself,  t">  the 
sale  of  goods  and  merchandise,  as  the  consideration  for  the  note, 
the  defendant  may  cross-examine  him  as  to  the  particular  items. 
Rasberry  v.  Pulliam,  191. 

Opinion  ;  Legal  Conclusion. 

55.  Wluit  witness  may  state. — A  witness  can  not  be  allowed  to  testify 

that  one  of  the  parties  to  a  difficulty,  in  stopping  the  defendant 
a  few  nights  before  the  difficulty,  did  so  with  the  intention  of 
provoking  a  difficulty.     Harrison  v.  The  State,  5. 

56.  Statements  of  defendant  as  witness. — The  defendant,  testifying  as  a 

witness  for  himself,  can  not  be  permitted  to  state  his  motive,  in- 
tention, or  mental  status;  as,  that  he  "was  in  a  fright,"  when  he* 
crossed  the  street  just  before  the  difficulty;  or,  that  he  "did  not 
come  to  town  that  morning  with  any  purpose  to  engage  in  a  dif- 
ficulty, or  to  get  into  trouble  with  any  of  the  W.'s,"  the  family  of 
the  deceased  ;  the  general  rule  applying,  which  forbids  a  witness 
to  state  his  motive,  belief,  intention,  or  state  of  mind,  when  secret 
and  uncommunicated.     Ste.ivart  v.  The  State,  436. 

57.  To  what  witness  may  testify. — A  witness  may  testify  to  a  person's 

appearance,  as  "  He  looked  excited  ;"  })ut  not  to  the  impression 
made  on  his  own  mind,  as  "  He  impressed  me  with  the  belief 
that  his  robbery  was  real."     The  State  v.  Houston,  576. 

Parol  and  Written. 

.58.  Award;  parol  evidence  of  mistakes. — An  award,  made  in  substantial 
conformity  to  statutory  requirements,  and  determining  with 
proper  certainty  all  the  matters  submitted,  is  final  and  (lonclusive 
between  the  parties,  unless  impeached  for  fraud,  ]iartiality  or 
corruption  on  the  part  of  the  arbitrators  (Code,  §  3547) ;  and  the 
oral  testimony  of  the  arbitrators  themselves  can  not  be  received, 
on  motion  to  enter  up  the  award  as  the  judgment  of  the  court,  to 
show  errors  or  mistakes  in  their  decision.  Chapman  v.  Ewing  & 
Ammertnan,  403. 

69.  Mortgage;  parol  evidence  identifying  property. — When  a  mortgage 
conveys  the  "entire  crop"  of  the  mortgagor  "of  every  description 
raised  by  him,  or  caused  to  be  raised  by  him  annually,"  till  a 
certain  debt  is  paid,  the  uncertaintj^  as  to-  what  the  mortgage 
covers  can  be  removed  by  parol  evidence ;  and  when  a  bill  of 
exceptions  fails  to  set  out  all  the  evidence,   this  court   will   pre- 
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sume  that  such  parol  evidence  was  furnished,  and  the  mortgage 
properly  admitted  in  evidence.     Varnum  v.  The  State,  28. 

Presumptions. 

60.  As  to  possession  of  notes,  and  failure  to  produce. — When  the   pur- 

chasers of  a  stock  of  goods  srive  their  notes  for  the  agreed  price, 
and  tlie  validity  of  the  sale  is  afterwards  impeached  by  creditors 
of  tlie  vendor,  the  failure  of  the  purchasers  to  produce  the  notes 
on  the  trial  of  the  issue  is  not  "ground  for  an  vinfavbrable  pre- 
sumption against  the  validity  of  the  sale."  Shealy  &  Finn  v.  Ed- 
wards, 176. 

61.  As  to  possession  of  deeds. — While  it  maybe   a   legal   presumption 

that  the  owner  of  land  has  possession  of  the  deed  of  his  imme- 
diate vendor,  no  such  presumption  arises  as  to  former  deeds. 
Beard  v.  Ryan,  37. 

62.  Spoliation  of  evidence . — The  spoliation  of  evidence,  which  is  unfa- 

vorable to  a  party,  may  constitute  a  fraud,  just  as  much  as  the 
manufacture  of  evidence  that  is  favorable  to  him,  and  justifies 
the  same  presumptions  against  him.     Insurance  Co.  v.  Moog,  284. 

63.  Presumption    and    proof   of   payment. — A    legal    presumption    of 

payment  does  not  arise  from  mere  lapse  of  time,  until  after  the 
lapse  of  twenty  years,  without  payment  of  interest,  or  any  other 
recognition  of  indebtedness  on  the  part  of  the  debtor ;  yet  posi- 
tive evidence  of  payment  is  not  required,  but  it  may  be  estab- 
lished by  circumstances,  such  as  would  satisfy  a  jury  that  the 
continued  existence  of  the  debt  was  highly  improbable ;  as  in 
this  case,  where  the  vendor,  though  in  necessitous  circumstances, 
did  not  file  his  bill  to  enforce  a  lien  on  the  land,  until  after  the 
lapse  of  nineteen  years  from  the  date  of  the  contract,  and  four- 
teen years  afer  the  death  of  the  purchaser,  and  showed  no  excuse 
for  his  delay.     Phillips  v.  Adams,  225. 

64.  Notice  of  insolvency . — The  mortgage  being  executed  on  the  1st  Jan- 

uary, 1873,  and  the  mortgagor  being  then  in  fact  insolvent,  the 
admitted  facts,  that  it  was  known  in  November  and  December, 
1872,  in  the  business  community  where  he  lived,  that  he  was 
embarrassed,  "and  it  became  generally  known  from  the  1st  to 
the  10th  January,  1883,"  that  he  was  insolvent,  are  not  sufficient 
to  raise  the  presumption  that  the  mortgagee  had  notice  of  such 
insolvency  on  the  1st  January,  when  it  does  not  appear  that  he 
resided  or  was  in  the  county  at  that  time.  Chadwick  v.  Car- 
son, 110. 

Primary  and  Secondary. 

65.  Proof  of  deed  executed  in  another  State. — When  a  deed,  conveying 

lands  in  Alabama,  is  executed  in  Georgia,  the  presumption  is,  in 
the  absence  of  proof  to  the  contrary,  that  the  subscribing  wit- 
nesses resided  in  Georgia  ;  and  when  it  becomes  necessary  here 
to  prove  its  execution,  it  is  not  necessary  to  pro(hice  or  account 
for  the  absence  of  the  witnesses.     Elliott  v.  Dycke,  150. 

66.  Secondary  evidence  of  lost  deed. — When  proper  proof  has  been  ad- 

duced of  the  loss  or  destruction  of  a  deed,  which  had  never  been 
recorded,  its  execution  and  contents  may  be  established,  as 
against  the  grantor,  by  proof  of  his  subsequent  admissions,  and 
acts  indicating  that  he  set  up  no  title  to  the  land  as  agajnst  the 
grantee.    Ih.  150. 

67.  Proof  of  ancient  deeds. — A  deed,  thirty  years  old,  is  admissible  as 

evidence  without  proof  of  its  execution;  and  when  the  only  ob- 
jection to  its  admissibility  is  the  failure  to  prove  its  execution,  the 
appellate  court  will  presume,  in  favor  of  the  ruling  of  the  court 
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below,  that  the  paper  came  from  the  proper  custody.  Alexander 
V.  Wheeler,  167. 

68.  Proof  of  ancient  deeds  and  record  copies. — On  the  last  appeal  in  this 

case  (75  Ala.  241-5),  the  admissibility  of  the  documentary  evi- 
dence constituting  plaintiff's'  chain  of  title,  which  consisted  of 
certified  copies  of  deeds  recorded  fifty  years  ago,  was  considered 
l;)y  this  court,  and  the  evidence  was  held  to  have  been  properly 
receive<l ;  and  the  court  re-affirms  that  decision.  Bernstein  c. 
Humes,  134- 

69.  Same. — Where  the  plaintiff  deduces  title  under  deeds  more  than 

thirty  years  old,  which  are  not  shown  to  have  ever  been  in  his 
possession,  and  the  circumstances  repel  any  suspicion  of  a  sinis- 
ter purpose  in  withliolding  the  originals,  record  copies  of  such 
deeds  may  be  received,  on  proof  of  diligent  search  by  his  attor- 
ney and  his  agent  in  all  reasonable  places  of  deposit,  in  which 
search  plaintiff  liimself  assisted,  although  he  is  not  examined  per- 
sonally as  to  his  custodj'  of  the  papers,  being  absent  in  another 
county  at  the  time  of  the  trial.     Beard  r.  Ryan,  37. 

70.  Same;  color  of  title.-   A   written  instrument  purporting  to  be  an 

agreement  to  convey,  though  ineffectual  as  a  conveyance,  may 
constitute  color  of  title  ;  and  when  it  comes  from  the  custody  of  a 
person  having  an  interest  in  the  land,  is  more  than  thirty  years 
old,  and  is  connected  with  evidence  showing  po.ssession  under  it, 
it  is  governed  bv  the  rules  which  applv  to  the  proof  of  ancient 
deeds.     lb.  37.' 

71.  Appointment  of  agent  by  corporation. — Record  or  written  evidence 

of  the  appointment  of  a  ))ank  cashier,  or  other  agent  of  a  corpo- 
ration, is  not  required;  it  may  be  inferred  from  an  adoption  or 
ratification  of  his  acts,  as  in  the  case  of  a  natural  person.  Rey- 
nolds r.  Collins,  94. 

REcoRns  AND  Judgments 

72.  Original  court  papers;  admissibility  as  evidence. — AVhen    it   is   not 

shown  that  a  final" record  of  an  executor's  settlement  has  been 
made  iip,  a  certified  transcript  is  not  required,  but  the  original 
papers  are  competent  evidence.     Wharton  v.  Thomason,  45. 

73.  Exhibits  to  certified  transcript. — A  paper  purporting  to  be  a  trans- 

cript from  the  records  or  official  documents  in  the  land-office 
(Code  §  304.3),  under  or  annexed  to  tlie  certificate  of  the  commis- 
sioner, must  l)e  so  attached  and  identified  as  to  guard  against  all 
mistakes  as  to  the  identity  of  its  several  parts.  Swann  d-  Billups 
V.  Kidd,  173. 

74.  Certificate  of  affirmance,  as  evidence. — The  certificate  issued  by  the 

clerk  of  the  Supreme  Court  is  not  evidence,  in  another  cause,  of 
the  facts  therein  stated.  The  only  con\petent  evidence  of  the  af- 
firmance of  the  judgment  is  a  properly  certified  or  exemplified 
transcript  of  its  record.     Miller  v.  Vaughan,  323. 

75.  Proof  of  former  convictio7i. — Under  an  indictment  for  living  in 

,  adultery,  the  record  of  a  former  conviction  is  not  admissible  as 
evidence  without  the  indictment  on  which  it  was  founded,  so  that 
the  court  may  see  that  the  offense  was  committed  with  the  same 
person  (Code,  §  4184) ;  and  if  the  indictment  is  not  produced,  the 
court  can  not  consider  the  former  conviction  for  any  purpose. 
Cross  V.  The  State,  430. 

76.  Substitution  of  lost  or  destroyed  record. — The   statutory  provisions 

authorizing  the  substitution  of  the  record  of  any  judgment  or  ju- 
dicial proceeding  which  has  been  lost  or  jiestroyed  (Code  §§  555- 
58),  are  cumulative  to  the  inherent  power  which  the  court  pos- 
sesses bv  virtue  of  its  original  and  plenary  jurisdiction.  Ward  v. 
The  State,  455. 
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77.  Same;  copies  of  record,  and  evidence. — It  is  not  necessary  that  the 

notice  of  the  motion  shall  state  the  evidence  which  will  be  offered, 
but  the  Kubstitiition  may  be  made  upon  the  best  evidence  that 
can  1)6  adduced,  if  satisfactory  to  the  court;  and  when  copies  of 
•  the  lost  record  and  proceedings  are  attached  to  the  notice,  verified 
by  the  affidavit  of  the  clerk,  and  oral  evidence  in  addition  is  of- 
fered, which  is  hot  set  out,  this  must  be  held  to  be  satisfactory 
and  sufficient  to  authorize  the  substitution.     lb.  455. 

78.  Same;  sufficiency  of  original  judgment, — On   motion   to   substitute 

the  lost  record  of  the  conviction  and  proceedings  in  a  criminal 
case,  no  question  can  arise  as  to  the  sufficiency  of  the  proceedings 
to  sustain  the  original  judgment.     lb.  455. 

Variance. 

79.  In   action   against  carrier. — Under  a  complaint   in   the  form   pre- 

scribed for  the  non-delivery  of  goods  by  a  carrier  (Code,  p.  703, 
Form  No.  18),  a  recovery  can  not  be  had  on  proof  that  they 
were  delivered  in  a  damaged  condition.  S.  &  N.  Ala.  Railroad 
Co.  V.  Wilson,  5S7. 

EXECUTION. 

1.  Lien,  as  affected  by  bankruptcy .-^The  lien   of  an   execution   in   the 

hands  of  the  sheriff  is  not,  in  the  absence  of  fraud  or  collusion, 
destroyed  or  displaced  by  the  subsequent  bankruptcyof  the  de- 
fendant.    Chadwick  v.  Carson,  116. 

2.  Title  of  purchaser  at  sheriff's  sale;  sufficiency  to  support  ejectment. 

When  the  plaintiff,  claiming  under  a  purchase  at  sheriff's  sale, 
produces  the  judgment,  execution  and  levy,  and  the  sheriff's 
deed,  and  proves  tne  possession  of  the  defendant  in  execution  at 
the  time  of  the  levy  and  sale,  he  makes  out  a  prima  facie  case 
of  title;  and  the  onus  is  then  devolved  on  the  defendant  to  show 
a  superior  title,  either  by  documentary'  evidence,  or  by  proof  of 
adverse  possession  sufficient  to  perfect  a  title  under  the  statute  of 
limitations.     Elliott  v.  Dycke,  150. 

3.  Same;  what  purchaser  acquires  superior  title. — When  land   is  sold 

under  a  junior  execution,  and  is  afterwards  sold  under  a  senior 
execution  having  a  prior  lien,  the  purchaser  at  the  latter  sale 
would,  irrespective  of  statutory  regulations,  acquire  the  superior 
title ;  but  possibly  a  different  rule  would  prevail  in  the  case  of 
personal  property.     Lancaster  v.  Jordan,  197. 

4.  Lien;  statutory  rules  regulating. — Under  the  statute  declaring  the 

liens  of  executions,  as  between  different  judgment  creditors,  and 
between  judgment  creditors  and  purchasers  from  the  defendant, 
"  if  an  alias  be  sued  out  before  the  lapse  of  an  entire  term,  and 
delivered  to  the  sheriff  before  the  sale  of  the  property  under  a 
junior  execution,  the  lien  created  by  the  delivery  of  the  first  exe- 
cution must  Ije  preferred  "  (Code,  §  3211) ;  and  by  necessary  im- 
plication, if  the  alias  is  not  delivered  to  the  sheriff  before  the  sale 
under  the  junior  execution,  the  lien  of  the  junior  execution  must 
be  preferred,  and  the  purchaser  at  the  sale  imder  it  acquires  a 
superior  title  to  a  purchaser  at  a  subsequent  sale  under  the  senior 
execution.     lb.  197. 

5.  From  Probate  and  Chancery  Courts. — An  execution  from  the  Pro- 

bate Court  stands  on  the  same  footing  as  an  execution  from  the 
Chancery  Court,  and  neither  possesses  any  superior  dignity  or 
preference  over  the  other.     lb.  197. 

6.  Sale  of  equity  of  redemption;  what  rights  purchaser  acquires. — An 

equity  of  redemption  in  mortgaged  lands. is.subject  to  sale  under 
execution  against  the  mortgagor,  and  the  purchaser  at  the  sale 
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acquires  all  the  rifiht  and  interest  remaining  in  the  mortgagor, 
but  nothing  more,  and  he  is  entitled  to  redeem  from  the  mort- 
gagee, on  paying  or  tendering  the  mortgage  indebtedness.  Kelly 
V.  Longshore,  203. 

7.  Hale  under  execution;  payment  of  taxes  out  of  proceeds. — On  a  sale  of 

property  under  execution,  the  sheriff  is  required  to  pay  the  tax- 
collector  of  the  county,  out  of  the  proceeds  of  the  sale,  all  the 
taxes  due  to  the  State  or  county  (Code  §  419) ;  but  the  statute  has 
no  application  to  municipal  taxes.     State  v.  Vincent,  233. 

8.  Lien  of  execution,  and  title  of  purchaser  at  sale. — When  the  lien  of 

an  execution  has  been  kept  alive  by  the  issue  and  return  of  an 
alias  from  term  to  term,  without  the  lapse  of  an  entire  term  (Code, 
§  3211),  and  there  has  been  no  stay  by  order  of  the  plaintiff  or  his 
attorney,  a  purchaser  at  the  sale  under  it  accjuires  a  title  superior 
to  any  intervening  right  derived  from  the  defendant.  Watson  v. 
Steele,  361. 

9.  Rights  of  purchaser  at  execution  sale,  against  mortgagor;  liability  of 

assignee  for  rents,  as  mortgagee  in  possession. — The  payment  of  the 
mortgage  debt  by  a  third  person,  after  the  law-day,  does  not  de- 
vest the  title  of  the  mortgagee  ;  and  if  such  tliird  person  takes  an 
assignment  of  the  note  and  morgage  to  himself,  thereby  acquiring 
the  legal  title,  the  purchaser  at  execution  sale  against  the  mort- 
gagor may  maintain  a  bill  to  redeem  from  him,  and  hold  him  lia- 
ble for  rents  and  profits  as  a  mortgagee  in  possession.     lb.  361. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  General  administrator;  expiration  of  office,  and  settlement. — The  office 

of  a  general  administrator  expires  with  the  expiration  of  the  term 
of  office  of  the  judge  by  whom  he  was  appointed,  unless  he  is 
continued  in  offic6  by  the  succeeding  judge  (Code,  §  23(32) ;  and 
when  his  office  has  thus  expired  by  limitation,  and  he  has  made 
a  final  settlement  of  an  estate  committed  to  him,  he  can  no  longer 
claim  or  exercise  any  of  the  powers  of  an  administrator,  though 
no  successor  has  been  appointed  in  his  stead.  Eubank  v. 
Clark,  73. 

2.  Crops  planted  by  decedent,  and  gathered  by  administrator;  medical 

services  for  slaves. — If  the  decedent  was  engaged  in  planting  at 
the  time  of  his  death,  his  personal  representative  was  authorized 
to  complete  and  gather  the  crop  which  had  been  planted  (Code, 
§§  2439-41),  and  to  keep  the  estate  together  during  the  year ;  and 
on  settlement  of  his  accounts,  he  is  chargeable  with  the  proceeds 
of  the  crops  raised,  and  entitled  to  a  credit  for  the  reasonable  ex- 
penses of  the  plantation,  including  medical  services  to  the  slaves  ; 
but  not  for  medical  services  to  them  during  subsequent  years,  in 
the  absence  of  evidence  showing  that  it  W'as  his  duty  to  furnish 
medical  services  to  them.     lb.  73. 

3.  Renting  lands  by  administrator,  and  liability  for  rents. — When  an 

administrator,  in  the  exercise  of  his  statutory  authoritj',  rents  out 
the  lands  of  the  estate  (Code,  §  2446),  he  is  required  to  secure  the 
payment  of  the  rent  by  "  bonds  or  notes  with  two  good  and  suffi- 
cient sureties;"  by  which  is  meant,  not  men  of  good  character 
or  reputation  for  honesty,  but  men  having  property  out  of  which 
payment  may  be  compelled  by  legal  process ;  and  for  the  neglect 
of  this  duty — whether  by  taking  only  one  surety,  or  Vjv  taking  a 
surety  who  is  known  by  him  not  to  be  good  and  sufficient,  or 
whose  sufficiency  he  has  not  good  reason  to  believe — he  is  liable 
to  the  parties  beneficially  interested  in  the  estate,  if  loss  to  them 
is  thereby  caused;  though  he  is  not  held  to  infallibility,  and  is 
onlv  required  to  exercise  the  care  and  diligence  which  a  .prudent 
43 
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man  would,  under  similar  circumstances,  exercise  in  his  own 
business.     Ih.  73. 

4.  Liability  of  administrator  for  interest. — An  administrator  is,  prima 

facie,  chargeable  with  interest,  unless  he  makes  the  exculpatory 
affidavit  prescribed  by  the  statute  (Code,  §  2520) ;  and  even  when 
he  makes  tins  affidavit,  and  it  is  not  controverted,  he  will  be 
charged  with  interest,  if  there  has  been  any  unreasonable  and 
unnecessary  delay  on  his  part  in  making  settlement  and  distribu- 
tion, as  determined  by  the  circumstances  of  each  particular  case. 
lb.  73. 

5.  Same. — In  this  case,  the  personal  property  of  the  estate  having 

been  sold  in  August,  18()7,  on  a  credit  of  twelve  months,  and  the 
estate  declared  insolvent  in  July,  1868;  it  was  heldthat  the  ad- 
ministrator, on  iinal  settlement  of  his  accounts  at  the  instance  of 
the  distributees,  never  having  made  a  final  settlement  with  the 
creditors,  should  be  charged  with  interest  from  the  1st  January, 
1870,  in  the  absence  of  evidence  showing  any  reason  for  delay  in 
distribution,  although  no  days  were  fixed  by  the  court  for  distri- 
bution among  creditors.     lb.  73. 

6.  Liability  for  interest  on  rents. — For  rents  collected  by  an  adminis- 

trator, or  chargeable  against  him  on  settlement,  he  should  not  be 
charged  with  interest  from  the  day  on  which  they  accrued,  since, 
if  pun(!tually  paid,  on  that  day.  time  would  elapse  before  they 
could  be  distributed  under  the  decree  of  the  court;  and  where 
the  amounts  collected  are  small,  compared  with  the  necessary 
costs  and  expenses  of  a  settlement  and  distribution  under  the  de- 
cree of  the  court,  this  would  excuse  a  reasonable  delay  until  the 
aggregate  collections  could  be  distributed  without  unnecessary 
costs  and  expenses,  the  statutory  affidavit  being  made,  and  no 
bad  faith  impj^ited  to  the  administrator.     lb.  73. 

7.  Duty  of  administrator  in  defending  against  claims,  and  liabilify  for 

default. — It  is  the  duty  of  the  administrator  of  a  solvent  estate  to 
defend  it  against  claims  presented,  when  he  knows,  or  has  just 
reason  to  believe,  that  they  are  unfounded  and  unjust ;  and  the 
insolvency  of  the  estate  does  not  relieve  him  from  liability  to  the 
distributees  for  a  loss  resulting  from  the  neglect  of  this  duty, 
although  he  may  not  be  liable  to  the  creditors,  if,  having  knowl- 
edge of  the  facts,  they  also  failed  to  file  objections ;  but,  the 
measure  of  his  liability  to  the  distributees  being  the  loss  which 
they  have  sustained  by  his  neglect  of  duty,  if  no  surplus  remains 
after  rejecting  the  unjust  claims,  thej'^  can  recover  nothing. 
lb.  73. 

8.  Form  of  decree  on  settlement  of  administrator's  accounts. — On  final 

settlement  of  the  accounts  of  the  administrator  of  an  insolvent 
estate,  at  the  instance  of  the  distributees,  it  is  irregular  to  render 
decrees  in  favor  of  creditors,  for  the  use  of  the  administrator,  for 
the  amovint  paid  to  each,  and  for  the  surplus  in  favor  of  the  dis- 
tributees,    lb.  73. 

9.  Same;  purchase  of  claims  by  administrator. — If  the  creditors  have 

not  been  paid  in  full,  no  decree  for  a  surplus  in  the  hands  of  the 
administrator  can  be  rendered  in  favor  of  the  distributees  ;  but, 
if  the  administrator  has  purchased  the  claims  of  creditors,  or  has 
settled  them  in  full  for  less  than  the  amount  due,  he  is  only  en- 
titled to  a  credit  for  the  amount  paid,  with  interest,  and  the  sur- 
plus must  be  decreed  to  the  distributees,  lb.  73. 
10.  Settlement  of  accounts  of  deceased  administrator;  duty  of  successor 
to  compel,  and  liability  for  default. — On  the  death  of  an  adminis- 
trator without  having  made  a  settlement  of  his  accounts,  his  suc- 
cessor in  the  administration  may  compel  a  settlement  thereof  by 
his  personal  representative,  and  recover  a  decree  for  assets  con- 
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verted,  wasted  or  misapplied  by  the  deceased  administrator 
(Code,  H  2537-40) ;  which  statutory  right  carries  with  it  a  cor- 
responding duty,  both  to  the  crreditors  and  to  the  distributees  of 
the  estate,  each  of  whom  he  represents  on  such  settlement;  and 
he  is  liable  to  them  for  the  neglect  of  this  duty,  or  for  any  loss 
resulting  from  the  want  of  proper  diligence  in  its  performance. 
lb.  13. 

11.  Same. — If  the  administrator  de  bonis  non  fails  to  compel  a  settle- 

ment of  the  accounts  of  the  deceased  administrator,  and  the  dis- 
tributees of  the  estate  seek  to  charge  him,  on  settlement  of  his 
accounts,  with  an  alleged  devastavit  of  the  deceased  administrator, 
the  onus  is  on  them  to  show  the' fact  and  amount  of  such  devas- 
tavit, and  that  it  could  have  been  recovered  by  the  exercise  of 
reasonable  diligence  on  the  part  of  the  administrator  rfe  bonis  non; 
and  the  ascertainment  of  this  involves,  practically,  a  settlement 
of  the  accounts  of  the  deceased  administrator,  which  sliould  be 
made  on  the  same  principles  as  a  regular  settlement  by  his  per- 
sonal representative.     lb.  73. 

12.  Right  of  retainer  by  executor  or  administrator,  and  presumed  extin- 

guishment of  debt;  at  common  law,  and  under  statutes. — At  common 
law,  an  executor  or  administrator  had  tlie  right  to  retain  for  his 
own  debt  out  of  any  legal  assets  that  came  into  his  hands,  in  pre- 
ference to  other  creditors  of  equal  degree  ;  and  having  this  right, 
when  assets  came  into  his  hands,  which  he  miglit  apply,  the  law 
made  the  application,  and  his  debt  was  regarded  as  extinguished. 
But  this  principle  is  modified  by  the  statutory  provisions  govern- 
ing the  administration  and  settlement  of  estates,  which  restrict 
the  rights  and  powers  of  executors  and  administrators,  forbid  any 
preference  among  debts  of  equal  degree,  and  require  an  order  of 
court  for  the  sale  of  property  before  it  can  be  applied  to  the  pay- 
ment of  debts;  and  under  these  statutory  provisions,  if  an  ad- 
ministrator accounts  fully  for  all  assets  that  have  come  to  his 
hands,  not  retaining  for  his  own  debt,  nor  exercising  his  statu- 
tory rights  to  procure  a  sale  of  the  property,  the  heirs  or  devisees 
may  set  up  the  statute  of  limitations  in  defense  of  a  suit  to  sub- 
ject the  lands.     Trimble  v.  Fariss,  260. 

13.  Purchase   by    administrator   at   his  own  sale. — One    of    two    joint 

administrators  becoming  the  purchaser  at  the  sale,  and  the 
sale  being  confirmed,  the  heirs  may  elect  to  treat  the  pur- 
chase-money as  paid  when  it  becomes  due,  holding  his  sureties 
and  co-administrator  liable  for  it,  or  as  unpaid,  and  resort  to  the 
land ;  but,  when  the  administrators  charge  themselves  witli  the 
purchase-money  on  final  settlement,  and  a  decree  is  then  ren- 
dered against  them  for  a  larger  amount,  inqluding  money  received 
from  other  sources,  whereby  a  new  security  was  acquired  by  the 
liability  fixed  on  their  sureties ;  and  execution  is  sued  out  on  the 
decree  by  one  of  the  heirs,  under  which  the  lands  are  sold  and 
purchased  by  third  persons, — a  bill  to  enforce  a  lien  on  the  lands 
filed  after  the  lapse  of  nine  years  can  not  be  maintained.  Wood 
V.  Stanley,  348. 

14.  Account-current  of  executor;  admissibility  as  evidence  against  him. 

An  account-current  filed  by  an  executor  for  final  settlement,  and 
verified  by  his  affidavit,  in  which  he  charged  himself  with  money 
collected  on  a  note  given  for  property  sold  by  him,  is  admissible 
as  evidence  against  him,  in  a  subsequent  action  in  which  the 
question  of  pa\  ment  vel  non  is  in  issue ;  and  the  items  relating 
to  that  note  may  be  received  in  evidence,  without  the  other  items 
in  the  account,  when  it  is  not  shown  that  they  were  relevant  to 
the  issue.     Wharton  v.  Thomason,  43. 
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15.  Record  of  final  settlement  of  executor's  accounts;  admissibility  as  evi- 
dence.— The  record  of  tlie  final  settlement  of  an  executor's  ac- 
counts is  not  admissible  as  evidence  for  him,  in  a  subsequent 
action  by  a  third  person,  who  was  neither  a  party  nor  privy  to 
the  settlement.     lb.  45. 

See,  also,  Estates  of  Decedents  ;  Insolvent  Estates. 

EXEMPTIONS. 

1.  Alienation  oj  homestead. — A  conveyance  of  the  homestead  by  hus- 

band and  wife,  the  voluntary  signature  and  assent  of  the  wife 
not  being  shown  and  certified  as  required  by  law  (Code,  §  2822), 
is  a  nullity,  and  has  no  operation  against  the  husband  b}'  es- 
toppel or  otherwise ;  and  a  subsequent  verbal  promise  by  him  to 
pay  rent  to  the  grantee,  no  surrender  or  change  of  possession  be- 
ing shown,  is  without  consideration,  and  does  not  create  the  re- 
lation of  landlord  and  tenant  between  them.    Crim  v.  Nelms,  604. 

2.  Claim  of  exemption;  when   and  where  filed. — When   an  execution 

from  a  justice's  court  is  levied  by  a  constable  on  lands,  in  de- 
fault of  personal  property,  a  claim  of  homestead  exemption  may 
be  interposed  before  the  justice,  or  in  the  Circuit  Court,  at  any 
time  belore  an  order  of  sale  is  granted.  (Sherry  v.  Brown,  66  Ala. 
61,  explained  and  limited.)     Toenes  v.  Moog,  558. 

3.  Exemptions  in  favor  of  widow  and  children;  by  what  law  determined. 

The  exemptions  in  favor  of  the  widow  and  minor  children  of  a  de- 
cedent, as  against  the  other  heirs  and  distributees,  are  to  be  de- 
termined by  the  law  which  was  in  force  at  the  time  of  his  death. 
Skinner  v.  Chapman,  376. 

4.  Same;  under  statute  of  February  8th,  1872. — Under  the   provisions 

of  the  statute  approved  February  8th,  1872,  a  homestead  of  IbO 
acres  was  exempted  to  the  widow,  "  to  be  ascertaiiied  by  allot- 
ment, or  in  money,  at  her  election"  (Sess.  Acts  1871-2,  pp.  91-3) ; 
and  the  property  allotted  to  her,  both  real  and  personal,  when 
selected,  vested  absolutely  in  her,  with  power  of  alienation. 
lb.  376. 

5.  Claim  of  exemption  as  against  mortgage. — A  mortgage   on   growing 

crops,  executed  by  the  decedent  in  his  life-time,  is  paramount  to 
the  widow's  right  of  exemption ;  and  if  she  pays  the  mortgage 
with  the  proceeds  of  the  crops,  it  is  thereby  satisfied  and.  extin- 
guished, and  its  assignment  to  her  confers  no  rights.     lb.  376. 

6.  Mortgage  of  homestead ;  payment   by  tvidow   with   borrowed  money. 

A  mortgage  on  the  homestead  having  been  executed  by  the  dece- 
dent in  his  life-time,  if  the  widow  receives  funds  sufficient  to  pay 
the  debt,  which  she  uses  for  other  purposes,  and  then  pays  the 
mortgage  debt  with  borrowed  money,  taking  an  assignment  of 
the  mortgage  to  herself,  and  afterwards  foreclosing  it  by  a  sale 
under  the  power;  she  thereby  acquires,  as  against  the  heirs  and 
distributees,  nothing  but  the  naked  legal  title,  the  mortgage 
debt  being  paid  and   extinguished.     lb.  376. 

7.  Same;  when  heirs  and  distributees  may  come  into  equity. — The  sur- 

viving wife  having  paid  off  a  mortgage  on  the  homestead  lands, 
under  circumstances  which  made  the  payment  enure  to  the  ben- 
efit of  the  estate,  taking  an  assignment  of  the  mortgage  to  her- 
self, and  acquiring  a  conveyance  from  the  nominal  purchaser  at  a 
sale  under  the  power  therein  contained,  the  husband's  children 
by  his  first  marriage  may  maintain  a  bill  in  equity  against  her 
personal  representative  and  children,  to  remove  the  cloud  on  the 
title,  and  to  have  their  rights  in  the  property  declared  and  estab- 
lished,    lb.  376.      , 
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FEES. 


1.  Of  officers  of  court;  when  proper  charge   against  fine  arid  forfeiture 

fund. — The  cases  in  which  the  fees  of  officers  of  court  are  proper 
claims  against  the  fine  and  forfeiture  fund,  are  criminal  cases  in 
which  the  defendants  have  heen  convicted,  and  have  been 
proved  insolvent  by  the  return  of  executions  "no  property  found  ;" 
or  in  which  the  State  enters  a  nolle  prosequi;  or  where  the  indict- 
ment has  been  withdrawn  and  filed ;  or  the  prosecution  abated 
by  the  death  of  the  defendant.  There  is  no  provision  for  the 
payment  of  fees  where  the  defendants  are  not  convicted.  Bilbro 
V.  Drakeford,  318. 

2.  Same;  fees  of  justice  of  the  peace. — Under  the  authority  of  Mcpher- 

son V.  Boykin,  66  Ala.  602,  the  fees  of  a  justice  of  the  peace,  in 
criminal  cases,  are  not  a  proper  claim  against  the  fine  and  for- 
feiture fund,     lb.  318. 

3.  Same;  witness  fees. — It  is  only  the  fees  of  State  witnesses   who  ap- 

pear before  the  grand  jury,  or  before  the  court  in  which  the  in- 
dictment or  prosecution  is  pending,  that  are  entitled  to  be  paid 
out  of  this  fund  ;  and  the  fees  of  witnesses  who  attend  prelimi- 
nary trials  before  a  committing  magiistrate,  or  applications  for 
bail,  are  not  within  the  provisions  of  the  sta:ute.     lb.  318. 

4.  Same;  fees   of  witnesses  in    County  Court  of  Macon  county. — The 

County  Court  of  Macon  county  having  by  statute  concurrent  ju- 
risdiction with  the  Circuit  Courts  for  the  trial  of  certain  misde- 
meanors, the  fees  of  State  witnesses  in  criminal  cases  tried  and 
determined  by  the  County  Court,  in  which  the  defendants  were 
not  convicted,  and  the  costs  not  taxed  against  a  prosecutor,  are 
•  proper  claims  against  the  fine  and  forfeiture  fund.     lb.  318. 

5.  Fee-book  of  clerk  and  sheriff. — The  object  of  the  statute    ^Code,    § 

5007)  is,  that  fee-books  shall  be  kept  open  to  inspection  of  par- 
ties in  interest,  in  which  shall  be  entered  every  foe  for  each  and 
every  distinct  service  rendered  ;  and  to  compel 'obedience,  the 
penalty  is  the  forfeiture  of  all  fees  if  no  book  is  kept,  and  if  one  is 
kept,  of  all  fees  not  entered  therein.     lb.  318. 

6.  Same;  entering  fees  in  book. — While,  if  the  record  were   silent  on 

the  subject,  this  court  would,  if  necessary  to  the  validity  of  their 
claims,  presume  that  the  clerk  of  the  court  and  sheriff  liad  kept 
the  fee-book  required  by  statiite ;  yet,  when  it  appears  that  they 
.have  not  kept  the  books,  their  fees  are  not  a  valid  claim  against 
the  fine  and  forfeiture  fund — the  statute  (Code,  §  5907)  expressly 
forbids  them  to  receive  any  fee  which  has  not  been  entered  on 
the  fee-book.     lb.  318. 

7.  Fees  of  witnesses. — The  pay  of  the  defendant's   own  witnesses  can 

not  be  computed  as  a  part  of  the  costs,  for  which  additional  hard 
labor  may  be  imposed.     Hill  v.  The  State,  1. 

FINE  AND  FORFEITURE  FUND. 

1.  Duty  of  county  treasurer,  as  to. — It  is  the  duty  ot  the  county  treas- 

urer, whenever  there  is  a  surplus  of  the  fine  and  forfeiture  fund, 
over  the  amount  required  to  pay  State  witnesses,  to  paj^  the 
claims  of  officers  of  court  in  criminal  cases,  where  the  convicted 
defendants  have  proved  insolvent,  a  nolle  prosequi  entered,  the 
indictment  withdrawn  and  filed,  or  the  prosecution  abated  by  the 
death  of  the  defendant.     Sessions  &  Lary  v.  Boykin,  3^8. 

2.  Under  whose  control. — The  fine  and  forfeiture  fund  not  arising  from 

taxation,  the  court  of  County  Commissioners  has  no  control  over 
it,  nor  can  they  create  any  claim  against  it.  Such  fund  is  under 
the  control  of  the  legislature,  and  they  may  prescribe  what 
claims  shall  be  paid  out  of  it,  their  preferences,  and  the  condi- 
tions of  payment.     lb.  328. 
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3.  Same;   mandamus   to   treasurer. — The   statute   creates,  the  condi- 

tions occurring,  a  specific  right  to  be  paid  out  of  a  specific  fund, 
set  apart  for  that  purpose,  and  mandamus  is  the  proper  remedy 
to  compel  tlie  county  treasurer  to  perform. his  duty  as  to  payment. 
An  action  against  the  treasurer,  or  an  action  on  his  official  bond, 
while  they  might  afford  pecuniary  compensation,  could  not  com- 
pel the  peVformance  of  this  specific  duty.     lb.  328. 

4.  What  clerk's  certificate  of  claim  against  must  show. — Where  the  fees 

of  a  witness"  accrue  in  a  criminal  case  in  which  there  was  no 
prosecutor,  and  in  which  the  defendant  was  not  convicted,  the 
clerk  need  not  certify  that  the  costs  were  not  taxed  against  the 
prosecutor ;  it  is  sufficient  that  he  certify  that  the  account  is  cor- 
rect, and  that  the  State  failed  to  convict ;  and  an  amendment  to 
the  clerk's  certificate  made  during  a  trial  so  as  to  show  that  the 
costs  were  not  taxed  against  a  prosecutor,  is  error  without  injury. 
Bilbro  V.  Drakeford,  318. 

5.  Fees  of  officers  and  witnesses;   when  proper  charges  against.     lb. 

318.     See  Fees.  • 

FRAUD."      . 

1.  Proof  of  fraud;  charge  as  to. — A  charge  which  instructs  the  jury, 

in  a  civil  case,  "  that  to  justify  the  imputation  of  fraud,  the  facts 
must  be  such  that  they  are,not  explicable  on  any  other  reasonable 
hypothesis,"  exacts  too  great  a  measure  of  proof,  and  is  erro- 
neous. {Steele  v.  Kinkle,  3  Ala.  352,  and  Tompkins  v.  Nichols, 
53  Ala.  197,  disapproved  and  overruled.)  Adams  v.  Thornton  & 
Wellborn,  489. 

2.  Action  for  fraud;  lies  when. — A  fraud  which  entitles  a  purchaser  of 

propertj'  to  a  right  of  action  for  deceit,  ordinarily  consists  in  the 
misrepresentation  or  concealment  of  a  material  fact,  on  which  he 
has  a  right  to  rely,  and  does  rely,  operating  an  inducement  to 
the  contract,  whereby  he  is  deceived  and  injured.  It  is  not  in- 
dispensable that  it  should  be  the  sole  inducement;  if  it  con- 
tribute materially  it  is  sufficient ;  and  in  case  of  active  represen- 
tations, knowledge  of  its  falsity  is  not  essential.  Jordan  &  Son  v. 
Pickett,  331. 

3.  Same. — Silence,  to  be  an  actionable  fraud,  must  relate  to  material 

matter,  known  to  the  party,  and  which  it  was  his  duty  to  ccunnm- 
nicate  under  the  circumstances.  Though  a  concealment  may  be 
tantamount  to  a  misrepresentation,  every  omission  to  disclose 
facts,  though  material,  is  not  necessarily  fraudulent.  The  true 
rule  lies  between  the  civil  law,  requiring  the  seller  to  disclose 
every  defect  known  to  him,  and  the  rule  adopted  in  some  cases 
requiring  the  purchaser  to  make  inquiry,  omitting  it  at  his  peril. 
lb.  331. 

4.  Same. — The  concealment  must  be  for  the  purpose  of  continuing  a 

false  impression  or  delusion  under  which  the  purchaser  has  fallen, 
or  of  suppressing  inquiry  and  thereby  effecting  a  sale — with 
intention  to  conceal  or  suppress— and  it  must  operate  an  induce- 
ment to  the  contract.     lb.  331. 

5.  Same. — When  the  means  and  sources  of  information   are   equally 

accessible  to  both  parties,  the  ignorance  of  the  purchaser  is  re- 
garded as  self-deception,  unless  art  or  artifice  is  employed  to  pre- 
vent investigation,  or  stifle  information.  If  this  be  not  the  case, 
when  it  rests  in  the  personal  knowledge  of  individuals  unknown, 
or  exclusively  within  the  knowledge  of  the  seller,  the  conceal- 
ment of  a  material  fact,  though  without  art  or  artiffce,  is  willful 
or  intentional,  and  sufficient  to  sustain  a  right  of  action.     lb.  331. 

6.  Same. — Fraud  and  damage  must  concur,  to  furnish  a  cause  of  ac- 

tion, the  damage  being  the  natural  and  proximate  consequence  of 
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the  fraud.  The  concealment,  however  material,  which  is  not  a 
moving  inducement  to  the  purchaser,  works  him  no  injury.  lb. 
331. 

7.  Fraudulent  intention. — Intention  is  a  question  of  fact  for  the  jury  ; 

but,  where  the  fact  and  its  materiality  are  known  to  the  seller, 
and  the  suppression  is  willful  and  intentional,  it  may  be  regarded 
as  done  with  intention  to  deceive,  and  the  purchaser,  not  having 
equal  access  of  information,  may  be  regarded  as  defrauded.  lb. 
331. 

8.  Fraud  in  purchase  of  goods;  burden  of  proof  as  to  notice   by  sub- 

purchaser.— In  an  action  of  trover  for  the  conversion  of  goods, 
brought  by  the  vendor  against  a  sub-purchaser  from  the  original 
fraudulent  purchaser,  the  plaintiff  having  proved  that  the  latter 
obtained  the  goods  with  the  fraudulent  intent  of  not  paying  for 
them,  the  onus  is  on  the  defendant  to  show  a  purchase  for  value 
by  himself;  but  he  is  not  required  to  go  further,  and  disprove 
notice  of  the  fraud  on  the  part  of  the  original  purchaser.  Roswald 
V.  Imbs  &  Co.,  315. 

9.  Plea  of  fraud. — At  common  law,  it  was  necessary,  in  a  plea  aver- 

ring fraud,  to  state  the  facts  constituting  the  supposed  fraud  ;  and 
this  rule  is  unchanged  by  the  statutory  provision  (Code,  §  2987), 
that  "  the  plea  must  consist  of  a  succinct  statement  of  the  facts 
relied  on."     Insurance  Co.  v.  Moog,  284. 

10.  Plea  of  fraudulent  representation  in  procuring  policy. — In  an  action 

on  a  policy  of  marine  insurance,  a  plea  which  avers  that,  "  at  the 
time  said  policy  was  obtained  from  this  defendant,  it  ivas  fraudu- 
lently represented  to  defendant  that  there  was  to  be  a  much  larger 
quantity  of  goods  placed  on  board  of  said  vessel  by  snid  plaintiffs, 
for  said  voyage,  than  was  shipped  upon  her  by  them  for  said 
voyage,"  is  defective  on  demurrer,  because  it  does  not  allege  the 
plaintiff's  agency  or  complicity  in  the  fraudulent  representation. 
lb.  284. 

11.  Fraud  in  procuring  policy ,  or  making  proof  of  loss. — A  policy  of  in- 

surance, procured  by  a  fraudulent  misrepresentation  or  conceal- 
ment of  a  material  fact,  affecting  the  risk  assumed,  is  void,  and 
no  action  will  lie  on  it;  but  a  fraudulent  over-estimate  of  the 
plaintiff's  loss,  in  making  proof  of  loss  to  the  insurer,  does  not 
affect  the  validity  of  the  policy,  nor  destroy  the  right  of  action  on 
it,  unless  the  policy  contains  an  express  provision  to  that  effect. 
Jb.  284. 

12.  Fraud  in  withholding  part  of  insured  cargo. — Fraud  in  withholding 

a  part  of  the  goods  insured  as  the  cargo  of  the  vessel,  while  it 
mijrht  reduce  the  amount  of  the  plaintiff's  recovery,  Mould  not 
vitiate  the  policy,  nor  destroy  his  right  of  action  on  it,  unless  per- 
petrated with  his  knowledge,  or  through  his  agency  or  conniv- 
ance ;  and,  therefore,  a  plea  averring  such  fraud,  but  not  alleging 
his  knowledge,  connivance,  or  agency,  is  demurrable.     lb.  284. 

FRAUDS,  STATUTE  OF. 

1.  Waiver  of. — ^The  statute  of  frauds  must  be  specially  pleaded,  or  it 

will  be  considered  as  waived.     Brigham  &  Co.  v.  Carlisle,  243. 

2.  Contract  not  to  be  performed  in  one  year. — The  statute  of  frauds,  as 

to  contracts  not  to  be  performed  within  one  year,  applies  only  to 
contracts  which,  by  express  stipulation,  are  not  to  be  performed 
wiihin  one  year  from  the  making  thereof,  and  does  not  include  a 
contract  which,  by  its  terms,  is  determinate  within  that  period, 
but  may  be  continued  longer  at  the  option  of  the  parties.  lb. 
243. 

3.  Promise  to  pay  debt  of  another. — If  materials  were  furnished  on  the 

credit  of  the  contractor,  or  under  contract  with  him,  his  liability 
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is  not  affected  by  the  subsequent  promise  of  the  owner  to  with- 
hold money  enough  to  pay  for  them,  nor  by  partial  payments  made 
by  the  owner ;  and  a  direct  promise  on  his  part  to  pay  the  debt, 
not  founded  on  a  new  consideration,  would  be  void  under  the 
statute  of  frauds.     Trammell  v.  Hudmon,  222. 

FRAUDULENT  CONVEYANCES. 

1.  Sale  of  goods  by  insolvent  debtor  to  creditor;  validitif  as  against  other 

creditors. — A  sale  of  his  entire  stock  of  goods  by  a  failing  or  in- 
solvent debtor,  at  a  fair  and  reasonable  valuation,  in  absolute  pay- 
ment and  satisfaction  of  a  bona  fide  debt,  no  interest  or  benefit 
being  reserved  to  himself,  is  not  fraudulent  as  against  his  other 
creditors ;  and  the  ppyment  of  an  additional  sum  of  money  by 
the  purchasing  creditor,  the  estimated  difference  between  the 
amount  of  his  debt  and  the  value  of  the  goods,  does  not  lender 
the  transaction  fraudulent,  when  it  is  shown  that  the  money  was 
paid  under  an  express  stipulation  that  it  should  be  applied  in 
payment  of  the  debt  due  to  another  bona  fide  creditor,  and  that  it 
was  so  applied.     Rankin  A-  Co.  v.  Vandiver  &  Co.,  562. 

2.  Fraudulent  sale  of  goods;  offer  to  rescind  by  purchaser. — When  a 

sale  of  goods  is  made  with  a  fraudulent  intent  on  the  part  of  an 
insolvent  debtor,  the  purchaser  not  participating  in  the  fraud, 
and  having  no  notice  of  sucli  intent,  actual  or  constructive,  until 
after  the  contract  is  complete,  he  acquires  a  good  title  by  his  purr 
chase,  and  is  not  required  to  offer  to  rescind  on  discovery  of  the 
fraud.     Shealy  &  Finn  v.  Edwards,  176. 

3.  Presumption  as  to  possession  of  notes,  gndfailure  to  produce  .-When  the 

purchasers  of  a  stock  of  goods  trive  their  notes  for  the  agreed  price, 
and  the  validity  of  the  sale  is  afterwards  impeached  by  creditors 
of  the  vendor,  the  failure  of  the  purchasers  to  produce  the  notes 
on  the  trial  of  the  issue  is  not  "ground  for  an  unfavorable  pre- 
sumption against  the  validity  of  the  sale."  Jb.  176. 
4.  Mortgage;  when  fraudulent  as  against  creditors. — When  mortgagors 
are  allowed  to  retain  possession  of  property,  until  the  law-day, 
with  an  implied  power  of  sale,  the  mortgage  tending  to  effectually 
shield  the  property  for  the  ioint  benefit  of  mortgagor  and  mort- 
gagee, it  is  fraudulent  as  against  creditors.  Renfro  Bros.  v.  Goet- 
ter,Weil&Co.,311. 

5.  Conveyances  by  bankrupt. — To  avoid  a  mortgage,  or  other  convey- 

ance, executed  by  a  bankrupt  within  four  months  before  the 
filing  of  the  petition  by  or  against  him  (U.  S.  Rev.  Stat.  §  5128), 
he  must  have  the  intent  thereby  "to  give  a  preference,"  and  the 
grantee  must  have  "reasonable  cause  to  believe"  that  he  is  insol- 
vent, and  that  the  conveyance  is  made  "in  fraud  of  the  provis- 
ions of"  the  bankrupt  law.     Chadwick  v.  Carson,  116. 

6.  Notice  of  insolvency. — The  mortgage  being  executed  on  the  1st  Jan- 

uary, 1873,  and  the  mortgagor  being  then  in  fact  insolvent,  the 
admitted  facts,  that  it  was  known  in  November  and  December, 
1872,  in  the  business  community  where  he  lived,  that  he  was 
•embarrassed,  "and  it  became  generally  known  from  the  Ist  to 
the  10th  January,  1883,"  that  he  was  insolvent,  are  not  sufficient 
to  raise  the  presumption  that  the  mortgagee  had  notice  of  such 
insolvency  on  the  1st  January,  when  it  does  not  appear  that  he 
resided  or  was  in  the  county  at  that  time.  lb.  116. 
7.  Statutory  protection  to  judgment  creditors  and  purchasers,  against 
unrecorded  mortgages. — Under  the  statute  declaring  unrecorded 
mortgages  void  as  against  purchasers,  mortgagees  and  judgment 
creditors  without  notice  (Code,  §§2166-67),  judgment  creditors  are 
placed  on  the  same  footing  with  purchasers  and  mortgagees,  al- 
though they  have  not  acquired  a  lien  by  placing  an  execution  in 


INDEX.  681 

FRAUDULENT  CONVEYANCES— Conimwed. 

the  hands  of  the  sheriff;  but  only  subsequent  judgment  creditors, 
like  subsequent  purchasers,  can  claim  the  protection  of  the  stat- 
ute,    lb.  116. 

GARNISHMENT.     See  Attachment. 

GIFT. 

1.  Delivery. — Delivery,  actual  or  constructive,  is  necessarj^  to  perfect 
a  gift  of  personal  property.     Brantley  v.  Cameron,  72. 

GRAND  JURY.     See  Criminal  Law,  63-68. 

HABEAS  CORPUS. 

1.  Right  to  hail;  burden  and  sufficiency  of  proof. — On  application  for 

bail  by  a  person  who  is  in  custody  under  indictment  for  murder, 
the  production  of  the  indictment  makes  out  a  prima  facie  case 
against  him,  and  casts  on  him  the  burden  of  adducing  exculpa- 
tory evidence  ;  but  he  is  not  required  to  introduce  the  witnesses 
who  were  before  the  grand  jury,  although  they  are  present  in 
court ;  and  if  the  evidence  adduced  by  him  leaves  it  doubtful 
whether  the  deceased  came  to  his  death  by  accident,  by  suicide, 
or  by  violence  at  the  hands  of  another,  no  witnesses  being  intro- 
duced on  the  part  of  the  prosecution,  he  is  entitled  to  bail.  Ex 
parte  Hammock  &  El  rod,  414- 

2.  Same;  on  second  hearing. — Bail  being  improperly  refused  in  such 

case,  and  the  right  to  it  being  declared  by  this  court  on  review, 
additional  evidence  can  not  be  adduced  by  the  prosecution,  but 
the  only  open  question  is  as  to  the  amount  of  bail.    lb.  414- 

3.  Discharge  of  convict  sentenced  to  hard  labor,  when  sentence  is  not  car- 

ried into  effect. — When  a  person,  being  convicted  of  a  misde- 
meanor, is  sentenced  to  hard  labor  for  the  county  on  non-pay- 
ment of  the  fine  and  costs,  and  ordered  to  be  "confined  in  the 
county  jail  until  within  five  days  next  after  the  adjournment  of 
the  court,  when  he  will  be  delivered  to  the  superintendent  of 
hard  labor  by  the  sheriff;"  he  is  entitled  to  be  discharged  on 
habeas  corpus,  if  the  order  is  not  carried  into  effect  within  a  rea- 
sonable time  after  the  adjournment  of  the  court.  Ex  parte  Crews, 
457. 

4.  Same;  what  is  reasonable  time. — In  such  case,   the  judgment  and 

sentence  being  rendered  on  the  3d  December,  and  the  term  of  the 
court  expiring  by  limitation  on  the  5th,  a  petition  for  discharge 
from  custody,  filed  on  the  23d,  is  not  premature,  although  the 
minutes  have  not  been  signed  by  the  presiding  judge.     lb.  457. 

HIRING  OF  COUNTY  CONVICTS. 

1.  Statutory  provisions. — Under  the  statutory  provisions  regulating 
the  hiring  of  county  convicts  (Sess.  Acts  1882-3,  p.  135,  §  5; 
Sess.  Acts  1x84-5,  pp.  187-96,  §  35),  two  distinct  or  separate  con- 
tracts, or  systems  of  letting  to  hire — one  for  persons  convicted  of 
offenses  involving  moral  turpitude,  and  the  other  for  persons 
convicted  of  otlier  offenses — are  necessary,  when  the  court  has 
decided  on  letting  to  hire  as  the  mode  of  inflicting  the  punish- 
ment of  hard  labor  for  the  county;  and  these  must  be  shown  by 
the  orders  of  the  court  entered  of  record,  though  they  may  be 
carried  into  effect  by  any  member  of  the  court,  or  any  other 
person  duly  appointed  and  authorized  by  the  court  to  act  for  it. 
Ex  parte  Crews,  457. 
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1.  Action  for  rent  of  wife'' s  lands;  who  is  proper  party  plaintiff . — When 

the  rents,  income  and  profits  of  the  wife's  statutory  estate  are  the 
mere  incident  of  a  suit  for  the  recovery  of  the  corpus,  the  action  is 
properly  brought  in  her  name  as  sole  plaintiff,  but,  when  they 
are  the  subject  of  a  separate  suit,  and  accrue  after  marriage,  the 
husband  may  recover  thein  by  action  in  his  own  name  ;  and  the 
fact  that  the  lease  was  made  by  the  wife  dww  soto  does  not  affect  his 
right  of  action.  (Overruling  Boggs  v.  Price,  (y^  Ala.  514.)  Wil- 
liamson v.  Baker,  590. 

2.  Conveyance  by  husband  to  wife. — The  decisions  of  this  court  have 

established  the  following  propositions,  which  have  become  rules 
of  property,  and  ought  not  now  to  be  disturbed,  though,  in  respect 
to  some  of  them,  if  original  questions,  the  court  might  come  to  a 
different  conclusion  :  (a)  Where  the  husband  becomes  indebted  to 
the  wife  by  reason  of  his  having  c.uiverted  her  separate  estate  to 
his  own  use,  he  may  convey  property  to  her  for  the  purpose  of 
paying  or  securing  the  debt;  and  the  wife  will  be  protected  in  her 
title  thus  acquired,  if  bonajide,  against  the  other  creditors  of  the 
husband,  (b)  8uch  conveyance  does  not  vest  the  legal  title  in 
the  wife,  but  creates  in  her  an  equitable  separate  estate,  which 
she  can  dispose  of  like  any  other  equitable  estate,  and  which  a 
court  of  equity  will  uphold,  even  to  divesting  the  legal  title  out  of 
the  husband,  when  necessary  for  the  protection  of  the  wife's  in- 
terests. {(•)  Such  conveyance  is  in  the  nature  of  a  declaration  of 
use,  by  which  the  wife  is  clothed  with  the  equitable  title,  while 
the  legal  title  is  retained  by  the  husband  in  trust  for  her.  Loeh 
&  Bro.  V.  Manasses,  553. 

3.  Same;  actions  for  property  so  conveyed. — It  is  a  corollary  from  the 

propositions  above  stated,  that  such  conveyance  is  not  available 
to  support  an  action  at  law  by  the  wife,  but  the  action,  if  founded 
on  the  legal  title,  may  be  brought  by  the  husband  as  trustee ; 
"  and  when  the  recovery  rests  wholly  on  upholding  and  enforcing 
the  equitable  title  or  claim  of  the  wife,  resort  mut^t  be  had  to  a 
court  of  equity,  which  alone  is  competent  to  give  effect  to  such 
conveyances."     lb.  555. 

4.  Same;  who  may  maintain  statutory  claim  suit. — AVhen  an  attach- 

ment or  executiiin  against  the  husband  is  levied  on  personal 
property  which  lie  has  conveyed  directly  to  the  wife,  he  can  not 
maintain  a  statutory  claim  suit  for  it  in  his  own  name  as  trustee 
for  her.  ("The  expression  in  Meyer  v.  Sultzbacher,  75  Ala.  423, 
was  not  necessary  to  the  decision  of  the  case,  and  can  not  be 
considered  as  having  established  a  rule  of  practice.")     lb.  555. 

5.  Conversion  of  u'ife's   xtatulory  into   equitable  estate. — Husband   and 

wife  can  not,  by  any  contract  or  transaction  betweeen  them,  con- 
vert the  wife's  statutory  estate  into  an  equitable  estate,  with 
power  in  her  to  charge  it.  (Overruling  Turner  v.  Kelly,  70  Ala. 
85,  and  disapproving  Goodlett  v.  Hansell,  66  Ala.  151 ;  Somer- 
viLLE,  J.,  not  CMniurring.)     Loeb  v.  McCallough,  533. 

6.  Conveyance  by  husband  to  wife. — A  convej^ance  of  lands  by  a  hus- 

band to  his  wife  directly,  without  the  interposition  of  a  third  per- 
son as  trustee,  is  the  equivalent  of  a  conveyance  to  her  sole  and 
separate  use.  (Re-affirming  McMillan  v.  Peacock,  57  Ala.  127, 
"  which  has  been  so  often  followed  that  the  court  now  declines  to 
disturb  it.)     lb.  533. 

7.  Same. — Whether  the  husband  can,  by  any  conveyance  made  di- 

rectly to  the  wife,  or  to  a  naked  trustee  for  her  benefit  (Code, 
§  2185),  clothe  her  with  a  statutory  estate,  and  whether  such 
conveyance  can  have  any  operation  except  in  equity,  are  questions 
not  decided.     lb.  533, 
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8.  Contracts  of  married  woman,  relieved  of  disabilities  of  coverture. — A 

decree  of  the  chancellor  relieving  a  married  woman  of  the  disa- 
bilities of  coverture  (Code,  §2731),  although  it  does  not  confer  on 
her  a  general  power  to  contract,  expressly  authorizes  her  to  "buy," 
and  makes  her  liable  "to  be  sued  as  afemme  sole;"  and  having 
bought  goods  on  credit,  she  may  be  sued  at  law,  and  a  personal 
judgment  rendered  against  her.     Parker  v.  Roswald  &  Stoll,  526. 

9.  Husband  and  wife  as  parties. — The  statute  providing  that  a  mar- 

ried woman  "  must  sue  or  be  sued  alone,  when  the  suit  relates  to 
her  separate  estate"  (Code,  §  2892),  does  not  apply  to  suits  in 
equity.     Skinner  v.  Chapman,  376. 

10.  Same. — When  a  married  woman  has  been  relieved  of  the  disabili- 

ties of  coverture  by  a  decree  of  the  chancellor  (Code,  §  2731),  her 
husband  is  neither  a  necessary  nor  a  proper  party  to  a  bill  filed 
against  her  to  enforce  the  execution  of  a  contract.  Sims  v.  Ad- 
ams, 395. 

11.  Equitable  estate  of  married  woman;  how  created. — On  a  sale  of  prop- 

erty belonging  to  the  equitable  separate  estate  of  a  married  wo- 
man, if  a  note  is  taken  for  a  part  of  the  purchase-money,  payable 
to  her,  the  character  of  her  estate  is  not  thereby  changed,  but  the 
note  and  the  debt  evidenced  by  it  belong  to  her  equitable  estate. 
Louisville  Coffin  Co.  v.  Stokes,  372. 

12.  Same;  how  charged. — As  to  her  equitable  separate  estate,  a  married 

woman  is  regarded  in  equity  as  afemme  sole,  with  capacity  to 
charge  it  by  her  contracts  as  fully  as  if  she  were  sui  juris;  and 
when  sbe  contracts  a  debt,  though  without  the  particular 
intent  to  charge  her  estate,  the  court  will  presiime  the  intent,  and 
hold  her  estate  liable,  rather  than  hold  her  act  vain  and  nuga- 
tory,    lb.  372. 

13.  Same;  husband  as  agent. — A  married  woman,  owning  an  equitable 

separate  estate,  may  authorize  her  husband  to  manage  it  as  her 
general  agent ;  and  the  fact  of  such  agency  being  clearly  shown, 
the  same  incidents  attach  as  in  the  case  of  any  other  general 
agency,  and  she  is  bound  by  his  acts  as  any  other  principal  would 
be  bound.     lb.  372. 

14.  Liability  of  wife's  equitable  estate,  for  debts  contracted  by  husband  as 

agent. — If  a  married  woman,  owning  an  equitable  separate  estate, 
invests  her  money  in  a  particular  business,  which  she  authorizes 
her  husband  to  conduct  and  manage  as  her  general  agent,  she 
can  not  avoid  liability  for  debts  contracted  by  him  in  the  purchase 
of  merchandise  within  the  scope  of  the  business,  in  the  natural 
and  usual  mode  of  conducting  such  business,  by  alleging  secret 
authority  and  instructions  to  buy  for  cash  only,     i  b.  372. 

15.  Purchase  of  lands  by  husband,  in  name  of  wife;  right  of  children  to 

enforce  conveyance. — When  the  husband  purciiases  lands  for  the 
benefit  of  his  wife,  taking  the  obligation  of  the  vendor  to  make 
title  to  her,  though  paying  the  purchase-money  with  his  own 
funds;  and,  after  paying  the  purchase-money,  deposits  the  writ- 
ten obligation  with  the  vendor,  as  security  for  a  new  loan  to  him- 
self; the  wife  (and  after  her  death  her  children)  may  compel  a 
conveyance  of  the  legal  title  by  the  vendor.  Morris  v.  Hanson, 
230. 

16.  Conveyance  of  wife's  statutory  estate;  contracts  between  husband  and 

wife. — Where  a  married  woman,  owning  a  bale  of  cotton  as  part 
of  her  statutory  estate,  delivered  it  to  a  creditor  of  her  husband 
in  satisfaction  of  his  debt,  which  was  secured  by  a  mortgage  on  a 
horse,  under  a  verbal  agreement  that  the  horse  should  be  hers  ; 
held,  that  her  title  to  the  bale  of  cotton  was  not  divested  by  the 
transaction,  nor  did  she  acquire  any  title  to  the  horse  which  she 
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could  enforce  by  a  statutory  claim  suit  against  a  subsequent  exe- 
cution creditor  of  her  husband.  Parker  v.  Wimberly,  64. 
.  17.  Married  woman  as  agent. — A  unarried  woman  is  capable  of  being 
appointed  and  acting  as  the  agent  of  a  third  person,  without  the 
consent  of  her  husband  ;  she  may  execute  a  power  without  his 
co-operation,  and  her  acts  as  such  agent  impose  no  legal  liability 
on  him  ;  and  the  knowledge  or  consent  of  the  husband  does  not 
confer,  by  operation  of  law,  any  authority  on  him  to  do  any  act, 
in  the  scope  of  the  wife's  agency,  so  as  to  bind  her  principal. 
Pulliam  V.  The  State,  31. 

18.  Husband  and  wife  as  witnesses   for   each  other. — On  principles   of 

public  policy,  the  wife  is  not  a  competent  witness  for  her  husband, 
when  on  trial  in  a  criminal  prosecution,  although  the  defendant 
is  now  allowed  to  testify  for  himself.    DdnneUy  v.  The  State,  ^53. 

19.  Same. — Under  an  indictment  against   two  persons   for  living  to- 

gether in  adultery  (Code,  §  4184),  the  husband  of  the  woman  is 
not  a  competent  witness  for  the  man,  when  both  are  on  trial  to- 
gether under  the  plea  of  not  guilty.     Birge  v.  The  State,  435. 

20.  Same,    as  witnesxeK   against   each    other. — On  principles   of  public 

policy,  all  communications  between  husband  and  wife  which 
do  not  upon  their  face  appear  to  be  public,  or  intended  to 
be  so,  are  shielded  from  public  scrutiny  as  evidence,  and  neither 
can  testify  as  to  such  communications  when  the  interests  of  the 
other  are  involved  ;  and  in  criminal  cases,  the  subsequent  disso- 
lution of  the  marriage  relation,  by  decree  of  divorce,  does  not  af- 
fect the  principle,  nor  remove  the  incompetency.  Owen  v.  The 
State,  425. 

21.  Vendor's  lien  on  land  purchased  by  married  woman;  agreement  to  erect 

buildings  as  part  consideration. — On  a  purchase  of  lands  by  a 
married  woman,  the  vendor  retaining  the  legal  title,  and  execut- 
ing to  her  a  bond  conditioned  to  make  title  on  payment  of  the 
agreed  sum  in  money,  and  the  erection  of  certain  designated  im- 
provements on  the  land  ;  the  recited  consideration  being  the 
money  agreed  to  be  paid,  "and  the  further  consideration  and 
agreement  "  to  erect  the  buildings  ;  such  agreement  to  erect  the 
buildings,  whether  oral  or  written,  imposes  no  personal  liability 
on  her,  and  creates  no  lien  for  its  performance ;  and  while  a  court 
of  equity  will  charge  the  land  with  the  payment  of  the  purchase- 
money,  as  stipulated,  the  vendor's  only  remedy  for  the  failure  to 
erect  the  buildings  is  a  refusal  to  execute  a  conveyance  until  they 
have  been  erected.     McDonald  v.  EUjton Land  Co.,  382. 

22.  Same;  acceptance  of  note  for  additional  sum,  in  lieu  of  agreement  to 

erect  buildings. — In  such  case,  the  purchaser  not  having  the  money 
to  complete  the  erection  of  the  specified  building,  and  desiring  to 
obtain  money  by  a  mortgage  on  the  property,  which  she  could 
not  do  until  she  had  an  unincumbered  title ;  if  the  vendor  there- 
upon accepts  her  note  for  an  additional  sum  of  money,  in  lieu  of 
the  agreement  to  erect  the  buildings,  or  in  satisfaction  of  its 
breach,  and  executes  a  conveyance  to  her,  the  new  note  does  not 
constitute  a  lien  or  charge  on  the  land.     lb.  382. 

23.  Same;  new  note  signed  by  husband,  loithout  authority  of  wife. — Such 

new  contract  being  made  by  the  husband,  without  the  authority 
of  the  wife,  and  her  name  signed  by  him  to  the  note  jointly  with 
his  own,  the  contract  and  the  note  are  nullities  as  to  her,  and  no 
lien  or  trust  on  the  land  arises  by  implication  of  law.     lb.  382. 

INDICTMENT.     See  Criminal  Law,  50-62. 
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1.  Parties   to  settlement;  rights   of  distributees. — When   a  decedent's 

estate  has  been  dechired  insolvent,  the  administrator  and  the 
creditors  are  the  only  necessary  parties  to  the  subsequent  pro- 
ceedings and  settlements  ;  but,  if  the  estate  proves  to  be  in  fact 
solvent,  either  by  the  failure  of  creditors  to  file  their  claims,  or 
by  the  rejection  of  the  claims  filed,  the  surplus  remaining  belongs 
to  the  distributees,  and  they  have  the  right  to  appear,  on  the 
final  settlement  of  the  administrator's  accounts,  for  the  purpose 
of  establishing  the  fact  and  amount  of  such  surplus ;  nor  are  they 
I^ecluded  by  any  former  decrees  or  proceedings,  to  which  they 
were  not  parties,  from  surcharging  the  administrator's  accounts, 
or  showing  unauthorized  expenditures  made  by  him.  Eubanks 
V.  Clark.  73. 

2.  Objections  by  distributees  to  claims  filed  against  insolvent  estate. — The 

right  to  file  objections  to  claims  against  insolvent  estates  has 
been  extended  by  statute  approved  December  4th,  1878  (Sess. 
Acts  1878-y,  p.  09),  to  heirs  and  distributees,  legatees  and  distrib- 
utees ;  but  the  statute  does  not  operate  retroactivejy  on  estates 
which  had  been  declared  insolvent  more  than  twelve  months 
before  its  passage,  nor  authorize  the  distributees,  on  subsequent 
settlement  with  the  administrator,  to  raise  objections  to  claims 
which  were  properly  filed  and  verified,  and  to  which  no  objec- 
tions were  filed  within  the  time  allowed.     lb.  73. 

3.  Form  of  decree  on  settlement  of  administrator's  accounts. — On  final 

settlement  of  the  accounts  of  the  administrator  of  an  insolvent 
estate,  at  the  instance  of  the  distributees,  it  is  irregular  to  render 
decrees  in  favor  of  creditors,  for  the  use  of  the  administrator,  for 
the  amount  paid  to  each,  and  for  the  surplus  in  favor  of  the  dis- 
tributees,    lb.  73. 

4.  Same;  purchase  of  claims  by  administrator. — If  the  creditors  have 

not  been  paid  in  full,  no  decree  for  a  surplus  in  the  hands  of  the 
administrator  can  be  rendered  in  favor  of  the  distributees ;  but, 
if  the  administrator  has  purchased  the  claims  of  creditors,  or  has 
settled  them  in  full  for  less  than  the  amount  due,  he  is  onlj'  enti- 
tled to  a  credit  for  the  amount  paid,  with  interest,  and  the  sur- 
plus must  be  decreed  to  the  distributees.     lb.  73. 

5.  Duty  of  administrator  in  defending  against  claims,  and  liability  for 

default. — It  is  the  duty  of  the  administrator  of  a  solvent  estate  to 
defend  it  against  claims  presented,  when  he  knows,  or  has  just 
reason  to  believe,  that  they  are  unfounded  and  unjust;  and  the 
insolvency  of  the  estate  does  not  relieve  him  froiii  liability  to  the 
distributees  for  a  loss  resulting  from  the  neglect  of  this  duty, 
although  he  may  not  be  liable  to  the  creditors,  if,  having  knowl- 
edge of  the  facts,  they  also  failed  to  file  objections  ;  but  the  meas- 
ure of  his  liability  to  the  distributees  being  the  loss  which  they 
have  sustained  by  his  neglect  of  duty,  if  no  surplus  remains  after 
rejecting  the  unjust  claims,  they  can  recover  nothing.     76.  73. 

6.  Sale  of  lands;  proof  of  debts. — Under  the  statute  approved  Febru- 

ary 1.3th,  1879,  authorizing  the  sale  of  lands  for  the  payment  of 
debts,  on  the  application  of  an  executor  or  administrator,  after 
the  estate  has  been  declared  insolvent,  "without  taking  testi- 
mony" (Sess.  Acts  1878-9,  p.  161),  the  legislative  intent  was,  not 
simply  to  dispense  with  the  necessity  of  taking  depositions  as  in 
chancery  cases,  but  to  substitute  the  decree  of  insolvency  for 
proof  of  the  existence  of  debts,  and  of  the  insufficiency  of  the 
personal  assets.  Meadows  v.  Meadows,  240. 
7.  Same;  proof  of  ownership  of  lands. — Proof  of  the  decedent's  uninter- 
rupted occupancy  of  the  lands,  with  open  acts  of  ownership,  for 
more  than  twenty  years,  is  suflicient  proof  of  his  ownership,  in 
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the  absence  of  any  evidence  that  he  did  not  enter  or  hold  in  his 
own  right.     lb.  240. 

8.  Same;  competency  of  administrator  as  witness. — Such  occupancy  may 

be  proved  by  the  testimony  of  tlie  personal  representative  who 
makes  the  application  for  the  sale,  such  evidence  not  falling 
within  the  prohibition  of  the  statute  (Code,  §  3058)  as  to  trans- 
actions with  and  statements  by  a  deceased  person,  whose  estate 
is  interested  in  the  result  of  the  suit.     lb.  S40.  • 

9.  Same;  pendencf/  of  former  petition. — A  former  petition  for  an  order 

to  sell  the  lands,  filed  before  the  estate  was  declared  insolvent, 
and  still  pending,  can  not  be  pleaded  in  abatement  of  the  appli- 
cation, lb.  240. 
10.  Same;  pending  proceedings  for  an  assignment  of  dotver. — If  dower 
has  been  assigned  to  the  widow  in  a  portion  of  the  lands,  the  de- 
cree of  sale  should  distinguish  between  the  lands  subject  to 
dower,  in  which  only  the  reversion  could  be  sold,  and  the  unin- 
cumbered portion ;  and  if  the  proceedings  for  an  assignment  of 
dower.are  pending  when  the  petition  for  an  order  of  sale  is  filed, 
"it  would  be  better  to  withhold  the  order  of  sale  until  the  matter 
of  dower  is  determined.     lb.  240. 

INSURANCE. 

1.  Action  on  policy;  sufficiency  of  complaint. — In  an  action  on  a  policy 

of  marine  insurance,  a  complaint  which  fully  complies  with  all 
the  requisites  of  the  prescribed  form  given  in  the  Code  (p.  704, 
Form  No.  16),  is  sufficient  on  demurrer,  and  it  is  not  necessary 
that  it  should  negative  matters  of  defense.  Phoenix  Insurance  Co. 
V.  Moog,  284. 

2.  Fraud  in  procuring  policy,  or  in  making  proof  of  loss. — A  policy  of 

insurance,  procured  by  a  fraudulent  misrepresentation  or  con- 
cealment of  a  material  fact,  affecting  the  risk  assumed,  is  void, 
and  no  action  will  lie  on  it ;  but  a  fraudulent  over-estimate  of  the 
plaintiff's  loss,  in  making  proof  of  loss  to  the  insurer,  does  not 
affect  the  validity  of  the  policy,  nor  destroy  the  right  of  action  on 
it,  unless  the  policy  contains  an  express  proA'ision  to  that  effect. 
lb.  284. 

3.  Same;  plea  averring. — In  an  action  on  a  policy  of  marine  insurance, 

a  plea  which  avers  that,  "at  the  time  said  policy  was  obtained 
from  this  defendant,  it  ivas  fraudulently  represented  to  defendant 
that  there  was  to  be  a  much  larger  quantity  of  goods  placed  on 
board  of  said  vessel  by  said  plaintiffs,  for  said  voyage,  than  was 
shipped,  upon  her  by  them  for  said  voyage,"  is  defective  on  de- 
murrer, because  it  does  not  allege  the  plaintiff's  agency  or  com- 
plicity in  the  fraudulent  representation.     lb.  284. 

4.  Fraud  in  withholding  part  of  insured  cargo. — Fraud  in  withholding 

a  part  of  the  goods  insured  as  the  cargo  of  the  vessel,  while  it 
might  reduce  the  amount  of  the  plaintiff's  recovery,  would  not 
vitiate  the  policy,  nor  destroy  his  right  of  action  on  it,  unless  per- 
petrated with  his  knowledge,  or  through  his  agency  or  conniv- 
ance; and,  therefore,  a  plea  averring  such  fraud,  but  not  alleging 
his  knowledge,  connivance,  or  agency,  is  demurrable.     lb.  284. 

5.  Barratry,  as  defense  to  action  on  policy. — A  plea  averring  that  the 

vessel  was  destroyed  by  the  willful  act  of  the  master  in  setting 
fire  to  it,  with  the  design  of  defrauding  the  insurers,  "for  the 
benefit  or  advantage,  not  only  of  himself,  but  also  of  the 
plaintiffs,"  the  owners  of  the  insured  cargo,  is  fatally  defective 
on  demurrer,  since  it  does  not  show  that  the  act  was  not  bar- 
ratrous,    lb.  284. 

6.  Same. — When  the  master  of  a  vessel  is  the  sole  owner  of  it,  he 

can  not  commit  an  act  of  barratry  by  the  willful  destruction  of 
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the  vessel ;  but,  when  he  is  only  a  part-owner,  he  may,  by  the 
willful  destruction  of  the  vessel,  commit  a  barratrous  act  against 
the  other  part-owners  of  the  vessel  or  cargo.     Jb.  284. 

7.  Proof  of  fraudulent  conspiracy  against  insurers. — In  an  action  on  a 

policy  of  insurance  on  the  cargo  of  a  vessel  which  was  wrecked  and 
burned,  one  of  the  defenses  being  that  the  insurance  was  fraudu- 
lently effected  on  a  tictitious  cargo,  some  of  the  barrels  insured 
as  whiskey  being  only  filled  wiih  water,  and  evidence  having 
been  introduced  t  nding  to  establish  that  defense  ;  a  witness  for  the 
defense,  having  foun<i  some  of  the  barrels  filled  with  water,  which 
bore  the  marks  of  the  vessel,  went  to  plaintiff's  store,  and  talked 
with  him  about  the  barrels  ;  but  plaintiff  manifested  no  interest 
in  the  matter,  until  informed  that  the  barrels  were  filled  with 
water,  whei'eupon  he  consulted  with  his  partner,  and  went  out  of 
the  store,  asking  witness  to  await  his  return ;  and  witness,  after 
waiting  some  time,  went  to  another  store  in  the  neighborhood, 
telling  plaintiff's  clerk  where  he  was  going,  and  was  soon  joined 
there  by  plaintiff's  brother-in-law.  who  was  not  present  at  said 
conversation  between  the  witness  and  plaintiff,  and  who  at  once 
began  to  talk  with  witness  about  the  barrels.  Held,  that  these 
facts  were  sufficient,  prima  fade,  to  establish  a  conspiracy  be- 
tween the  plaintiff  and  his  brother-in-law,  or  the  relation  of 
principal  and  agent  between  them,  and  to  render  competent  as 
evidence  against  the  former  the  proposition  of  the  latter,  in  the 
ensuing  conversation  with  the  witness,  to  buy  the  barrels,  or  to 
destroy  them.     lb.  284. 

8.  Relevancy  of  evidence  as  to  nature  and  value  of  insured  cargo. — The 

nature,  quality  and  value  of  the  insured  cargo  being  a  material 
inquiry,  where  the  insurer  contests  his  liability  on  the  ground  of 
fraud  in  procuring  the  insurance  on  a  fictitious  and  over-valued 
cargo,  evidence  as  to  the  contents  of  any  part  of  the  cargo  saved 
from  the  wreck  is  relevant  and  admissible.     lb.  284. 

9.  Same. — The  fact  that  a  party  of  men,  visiting  the  wreck  a  few  days 

after  it  was  run  aground,  and  breaking  open  the  boxes  of  goods 
which  composed  the  cargo,  threw  some  of  the  canned  goods  over- 
board, does  not  tend  to  prove  that  such  goods  were  worthless ; 
and  that  fact  not  being  competent  evidence,  their  declarations 
accompanying  the  act  are  not  admissible  as  evidence  for  any  pur- 
pose,    lb.  284. 

INTEREST. 

1.  Computation  of,  when  partial  payments  are  made. — Whether  the 

statutory  rule  as  to  the  computation  of  interest,  when  partial 
payments  are  made  (Code,  §  2091),  "can  be  applied  when  one 
person  is  entitled  to  the  principal  and  another  to  the  interest, 
admits  of  grave  doubt."     Milhous  v.  Dunham,  4^. 

2.  Liability  of  administrator  for. — An  administrator  is,  prima  facie, 

chargeable  with  interest,  unless  he  makes  the  exculpatory  affi- 
davit prescribed  by  the  statute  (Cade,  §  2520) ;  and  even  when 
he  makes  this  affidavit,  and  it  is  not  controverted,  he  will  be 
charged  with  interest,  if  there  has  been  any  unreasonable  and 
unnecessary  delay  on  his  part  in  making  settlement  and  distribu- 
tion, as  determined  by  the  circumstances  of  each  particular  case. 
Eubank  v.  Clark,  73. 

3.  Same. — In  this  case,  the  personal  property  of  the  estate  having 

been  sold  in  August,  1867,  on  a  credit  of  twelve  months,  and  the 
estate  declared  in.solvent  in  July,  1868;  it  was  held  that  the  ad- 
ministrator, on  final  settlement  of  his  accounts  at  the  instance  of 
the  distributees,  never  having  made  a  final  settlement  with  the 
creditors,  should  be  charged  with  interest  from  the  1st  January, 
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1870,  in  the  absence  of  evidence  showing  any  reason  for  delay  in 
distribution,  although  no  days  were  fixed  by  the  court  for  distri- 
bution among  creditors.  lb.  73. 
4.  Same;  on  rents. — For  rents  collected  by  an  administrator,  or 
chargeable  against  him  on  settlement,  he  should  not  be  charged 
with  interest  from  the  day  on  which  they  accrued,  since,  if  pu.:c- 
tually  paid  on  that  day,  time  would  elapse  before  they  could  be 
distributed  under  the  decree  of  the  court ;  and  where  the  amounts 
collected  are  small,  compared  with  the  necessarj^  costs  and  ex- 
penses of  a  settlement  and  distribution  under  the  decree  of  the 
court,  this  would  excuse  a  reasonable  delay  until  the  aggregate 
collections  could  be  distributed  without  unnecessary  costs  and 
expenses,  the  statutory  affidavit  being  made,  and  no  bad  faith, 
imputed  to  the  administrator.     1  b.  73. 

JUDGMENTS  AND  DECREES. 

1.  Form  of  judgment,  on  verdict  for  plaintiff ;  amendment  of  judgment. 

On  the  trial  of  a  statutory  claim  suit,  the  issue  being  found  in  fa- 
vor of  the  plaintiff  in  execution,  the  judgment  should  be,  not  that 
he  recover  the  property  or  its  assessed  value,  but  that  the  prop- 
erty is  subject  to  the  execution ;  but  this,  being  a  clerical  mis- 
prision, and  amendable  in  the  court  below,  will  be  corrected  by 
this  court  at  the  costs  of  the  appellant.     Parker  v.  Wimberly,  64. 

2.  Form  of  decree  on  settlement  of  administrator's  accounts. — On  final 

settlement  of  the  accounts  of  the  administrator  of  an  insolvent 
estate,  at  the  instance  of  the  distributees,  it  is  irregular  to  render 
decrees  in  favor  of  creditors,  for  the  use  of  the  administrator,  for 
the  amount  paid  to  each,  and  for  the  surplus  in  favor  of  the  dis- 
tributees. If  the  creditors  have  not  been  paid  in  full,  no  decree 
for  a  surplus  in  the  hands  of  the  administrator  can  be  rendered 
in  favor  of  the  distributees ;  but,  if  the  administrator  has  pur- 
chased the  claims  of  creditors,  or  has  settled  them  in  full  for  less 
than  the  amount  due,  he  is  only  entitled  to  a  credit  for  the 
amount  paid,  with  interest,  and  the  surplus  must  be  decreed  to 
the  distributees.     Eubank  v.  Clark,  73. 

3.  Judgment  on  demurrer  sustained  to  part  of  complaint. — AVhen  a  de- 

murrer is  properly  sustained  to  a  defective  special  count,  or  part 
only  of  the  complaint,  and  the  plaintiff  declines  to  proceed  fur- 
ther, although  his  complaint  also  contains  the  common  counts, 
the  court  may  render  judgment  final  for  the  defendant.  Mont- 
gomery Iron  Works  v.  Dorman,  218. 

4.  Conclusiveness  of  judgment  or  decree. — A  judgment  or  decree  on  the 

merits,  rendered  by  a  court  of  competent  jurisdiction,  is  conclu- 
sive as  a  bar,  or  as  matter  of  evidence,  not  only  of  the  questions 
actually  litigated,  but  of  all  questions  within  the  issues  that  could 
have  been  properly  litigated  and  decided ;  but  not  in  respect  to 
any  matter  which  is  to  be  inferred  from  the  record  by  argument ; 
and  when  the-record  is  relied  on  as  a  bar,  in  a  subsequent  suit, 
it  must  show  with  reasonable  certainty  that  the  questions,  though 
not  necessarily  within  the  issues,  were  actually  presented  and 
litigated,  or  were  so  included  in  tlie  issues  that  their  determina- 
tion was  necessary.     Trimble  v.  Fariss,  260. 

5.  Same. — Under  a  bill  in  equity  by  a  creditor,  asking  the  settlement 

of  a  deed  of  assignment,  by  which  the  grantors  devoted  their 
property  thereby  conveyed  to  the  payment  of  debts  due  by  them 
individually  and  as  partners,  a  decree  being  rendered  in  favor  of 
a  creditor  who  was  a  defendant,  and  whose  answer  was,  by  agree- 
ment, taken  as  a  cross-bill,  by  which  the  amount  of  his  debt  was 
ascertained,  and  payment  decreed  out  of  the  assigned  property  ; 
such  decree  is  not  conclusive  as  against  the  heirs  and  devisees 
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of  a  deceased  partner,  who,  though  defendants  to  the  former 
suit,  were  not  parties  to  the  agreement,  when  the  creditor  seeks 
to  subject  their  lands  to  the  payment  of  his  debt.     lb.  260. 

JURORS  AND  JURY.     See  Criminal  Law,  63-72. 

JUSTICE  OF  THE  PEACE. 

1.  Fees  in  criminal  cases. — The  fees  of  a  justice  of  the  peace,  in  crim- 
inal cases,  are  not  a  proper  claim  against  the  tine  and  forfeiture 
fund.     Bilbro  v.  Drakeford,  SIS. 

LANDLORD  AND  TENANT. 

1.  Wrifing  construed  os  t»  nature  of  lease. — A  writing  under  seal,  at- 

tested and  recorded,  in  these  words:  "Know  all  men  by  these 
presents,  that  I  do  put  into  the  hands  of  A.  J.  W.,  as  collateral 
security  for  my  board  with  him  for  the  last  throe  years,  my  house 
and  lot  in  the  town  of  M. ;  and  he  is  further  authorized  to  control 
and  receive  the  rents  and  profits,  if  there  be  any,  until  the  war  is 
over,  and  some  of  her  children  comes  and  sees  to  the  payment  of 
the  above  board,  unless  it  should  be  sooner  paid.  If  the  said  A. 
J.  W.  should  receive  any.  rents  or  profits  for  the  house  and  lot, 
he  is  to  give  me  credit  with  the  amount  on  my  account  with  him 
for  board  ;  and  he  will  also  give  me  credit  with  the  amount  of  sale- 
bill  bought  at  Mrs.  W.'s  sale,  amounting  to  $t)72" — operates  in 
the  nature  of  a  lease,  and  is  so  regarded  in  this  case.  Wells  v. 
Sheerer,  U2. 

2.  Adverse  possession,  as  between  landlord  and  tenant. — When  the  ten- 

ant sets  up  adverse  possession  in, himself,  in  defense  of  an  action 
by  the  landlord  under  whom  he  entered,  knowledge  of  such  ad- 
verse holding  must  be  brought  home  to  the  landlord,  or  notice  of 
collateral  facts  from  which  such  knowledge  will  be  inferred. 
lb.   U2. 

3.  Same. — While  a  tenant  is   estopped  from  denying  the    title    of 

his  landlord,  so  long  as  the  relation  exists  and  is  recognized  be- 
tween them,  he  may  repudiate  the  relation,  and  set  up  an  ad- 
verse claim  and  possession  in  himself,  which  may  ripen  into  a. 
title  under  the  statute  of  limitations ;  but  such  hostile  claim  on 
his  part  operates  a  forfeiture  of  the  lease,  at  the  election  of  the 
landlord,  who   may  at  once  eject  him  as  a  trespasser.     lb.  142. 

4.  Estoppel  betiveen  landlord  and  tenant. — The  law  holds  a  tenant  to  a 

very  strict  allegiance  to  his  landlord,  and  does  not  allow  him, 
having  entered  under  his  landlord,  though  only  paying  the  taxes 
on  the  land  as  rent,  to  throw  off"  his  allegiance,  and  become  the 
tenant  of  another,  unless  he  shows  that  the  other  has  acquired 
the  title  of  his  former  landlord  pending  his  occupancy.  Elliott 
V.  Dycke,  150. 

5.  Same. — The  rule  which  holds  a  tenant  estopped  from  disputing  the 

title  of  his  landlord,  without  first  surrendering  the  possession  he 
has  received,  is  founded  on  considerations  of  public  policy,  and  is 
co-extensive  with  its  requirements  and  purposes ;  and  it  depends 
on  the  existence  of  the  legal  relation,  which  can  only  be  created 
by  a  valid  contract.     Crim  v.  Nelms,  6O4. 

6.  Same;  alienation  of  homestead. — A  conveyance  of  the  homestead  by 

husband  and  wife,  the  voluntary  signature  and  assent  of  the  wife 
not  being  shown  and  certified  as  required  by  law  (Code,  §  2822), 
is  a  nullity,  and  has  no  operation  against  the  husband  by  es- 
toppel or  otherwise ;  and  a  subsequent  verbal  promise  by  him  to 
pay  rent  to  the  grantee,  no  surrender  or  change  of  possession  be- 
ing shown,  is  without  consideration,  and  does  not  create  the  re- 
lation of  landlord  and  tenant  between  them.  lb.  G04. 
44 
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7.  Sale  and  conveyance  of  leased  premises. — An  absolute  conveyance 

of  lands  by  the  lessor,  before  the  expiration  of  the  term  for  which 
they  are  leased,  the  purchaser  having  notice  of  the  lease,  passes 
to  him  only  the  reversion,  whicli  is  all  the  estate  of  the  grantor ; 
and  the  legal  effect  of  the  conveyance  can  not  be  varied  by  proof 
of  parol  agr^ments,  prior  or  contemporaneous.  Ala.  Gold  Life 
Insurance  Co.  v.  Oliver,  158. 

8.  Rent  as  incident  of  reversion,  and  severance  thereof. — Rent  is  an  in- 

cident to  the  reversion,  and  passes  to  a  purchaser  or  assignee, 
unless  severed  ;  but,  a  note  given  for  rent  being  assignable,  and 
being  assigned  before  a  sale  and  conveyance  of  the  premises  to 
the  lessee  himself,  the  rent  is  thereby  severed  from  the  rever- 
sion, and  the  assignee  is  entitled  to  recover  it.     lb.  158. 

9.  Relerancy  of  evidence  as  to  promise  to  pay  rent. — When  the  issue  is 

whether  defendant  ever  promised  to  pay  rent  to  plaintiff,  and  the 
evidence  on  that  question  is  conflicting,  defendant  can  not  ad- 
duce evidence  of  circumstances  tending  to  show  that  it  was 
neither  reasonable  nor  probable  that  he  would  make  such  prom- 
ise; consequently,  a  charge  requested  by  him,  asserting  that  if 
he  had  been  in  open  and  uninterrupted  possession  of  the  premises 
for  more  than  ten  years,  claiming  them  as  his  own  under  a  verbal 
gift,  and  paying  rent  to  no  one,  "the  jury  may  look  to  this  fact, 
in  connection  with  all  the  other  evidence  in  the  case,  in  order  to 
determine  whether  he  promised  to  pay  rent  to  plaintiff,"  is  erro- 
neous.    Swann  &  Billups  v.  Kidd,  173. 

10.  When  action   lies  for  rents  received. — A  person  who  receives  the 

rents  of  lands,  while  in  possession  under  claim  of  title  adverse  to 
the  plaintiff,  is  not  liable  .to  the  plaintiff  in  an  action  for  money 
had  and  received,  although  a  suit  in  equity  was  at  the  time  pend- 
ing to  hold  him  liable  as  trustee  of  the  lands  for  the  benefit  of  the 
plaintiff.     Lockard  v.  Barton,  189. 

11.  Action  for  rent  of  wife's  lands;  who  is  proper  party  plaintiff. — When 

the  rents,  income  and  profits  of  the  wife's  statutory  estate  are  the 
mere  incident  of  a  suit  for  the  recovery  of  the  corpus,  the  action  is 
properly  brought  in  her  name  as  sole  plaintiff;  but,  when  they 
are  the  subject  of  a  separate  suit,  and  accrue  after  marriage,  the 
husband  may  recover  them  by  action  in  his  own  name ;  and  the 
fact  that  the  lease  was  made  by  the  wifedu?n  so^a  does  not  aflFect  his 
right  of  action.  (Overruling  Boggs  v.  Price,  64  Ala.  514.)  Wil- 
liamson V.  Baker,  590. 

LARCENY.     See  Criminal  Law,  73-79. 

LEGACY  AND  DEVISE. 

1.  Bequest  for  life,  with  remainder  over;  rights  of  respective  parties,  and 

how  enforced. — When  property  in  which  one  person  has  an  estate 
for  life,  with  remainder  over,  is  sold  under  an  order  of  the  Pro- 
bate Court,  that  court  should  not  suffer  the  proceeds  of  sale  to  go 
into  the  hands  of  the  tenant  for  life,  but  he  should  be  left  to  seek 
redress  in  a  court  of  equity,  where  he  would  be  required  to  exe- 
cute a  suitable  bond  for  the  protection  of  the  remainder-men; 
yet,  if  he  is  allowed  to  receive  and  use  the  money  without  objec- 
tion, and  it  can  not  be  traced  into  any  particular  property  pur- 
chased by  him,  the  remainder-men  may  assert  in  equity  a  pecun- 
iary demand  against  his  estate.     Farris  v.  Stoutz,  ISO. 

2.  Rights  of  life-tenant  and  remainder-men  in  trust  funds. — When  mon- 

eys are  bequeathed  in  trust,  to  be  invested  by  the  trustees  in  good 
stocks,  or  in  loans  secured  by  bond  and  mortgage,  the  income  to 
be  paid  to  the  testator's  two  daughters  during  life,  with  remain- 
der  to  their  children,  if  any,  and   remainder  over  in  default  of 
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children,  it  is  the  duty  of  the  trustees  to  preserve  the  principal 
of  the  trust  fund  for  the  benefit  of  the  reinain<ler-men,  paying  the 
interest  only  to  the  tenants  for  life ;  and  any  surplus  of  accruing 
interest  during  the  minority  of  the  tenants  for  life,  in  excess  of 
tlieir  maintenance  and  education,  becoming  a  part  of  the  princi- 
pal, should  be  preserved  in  the  same  way.  Milhous  v.  Dunham, 
4S. 

LICENSES, 

1.  License  to  retail  spirituous  liquors;  privilege,  not  property. — A  license 

to  retail  spirituous  liquors,  whether  intended  as  a  mere  police  reg- 
ulation, or  for  the  purpose  of  raising  revenue,  is  a  mere  personal 
privilege,  which  is  neither  transferrable  nor  vendible  ;  and  it  can 
not  be  estimated  as  property,  for  the  purpose  of  reducing  the  ex- 
emptions claimed  by  a  debtor  to  whom  it  is  granted.  Jones  v. 
Motley,  370. 

2.  Action   on   account  for  price  of  liquors  sold;  production  of  license. 

Under  the  statute  which  declares  that  "  no  person  must  obtain  a 
judgment  upon  any  account,  any  item  of  which  is  for  vinous  or 
spirituous  liquors  in  less  quantities  than  a  quart,  without  pro- 
ducing to  the  court  a  license  showing  his  authority  to  retail  at  the 
date  of  such  item  "  (Code,  §  1546) ;  the  defendant  may  waive  the 
benefit  of  this  defense,  and  when  it  is  waived,  a  judgment  ren- 
dered on  such  account,  without  the  production  of  the  license,  is 
not  void.     Rasberry  v.  Pulliam,  191. 

3.  Same;  when    statute    must    he    pleaded;    burden    of  proof. — When 

the  action  is  founded  on  a  note,  which  does  not  disclose  that  any 
part  of  the  consideration  is  the  price  of  such  liquors,  the  statute 
must  be  specially  pleaded,  and  is  not  available  under  the  plea  of 
want  of  consideration,  or  failure  of  consideration  ;  but  the  plea, 
though  asserting  a  sale  of  spirituous  liquors  by  retail  without 
license,  does  not  impose  on  the  defendant  the  burden  of  proving 
the  want  of  license.     lb.  191. 

4.  Same;  evidence  as  to  consideration  of  note  or  account. — The   action 

being  on  a  note,  and  the  plaisitiff's  itemized  account,  for  which  it 
was  given,  being  excluded  as  evidence,  on  the  defendant's  objec- 
tion, because  of  the  items  of  spirituous  liquors,  the  defendant 
can  not  use  those  items  as  evidence  showing  the  consideration  of 
the  note  ;  but  the  plaintiff  testifying  as  witness  for  himself,  to  the 
sale  of  goods  and  merchandise,  as  the  consideration  for  the  note, 
the  defendant  may  cross-examine  him  as  to  the  particular  items. 
lb.  191. 

5.  Granting  or    refusing  license  to  retail  spirituous  liquors ;    whether 

ministerial  or  judicial,  and  how  reviewed. — In  granting  or  refusing 
a  license  to  retail  spirituous  liquors,  under  the  provisions  of  the 
act  approved  February  17th,  1885  (Sess.  Acts  1884-5,  p.  179), 
whether  the  ap])lication  is  contested  or  not,  a  judge  of  probate 
acts,  not  ministerially  (as  under  former  statutes),  but  judicially, 
or  in  a  quasi-]ud\c\a\  capacity  ;  and  his  action  can  not  be  reviewed 
or  controlled  by  mandamus.     Dunbar  v.  Frazer,  538. 

6.  Constitutionality  of  statute   approved  Feb.   17,   1885,   regulating  the 

granting  of  licenses  to' retail  spirituous  liquors. — The  act  approved 
February  17th,  1885,  entitled  "An  act  to  amend  section  1544  of 
the  Code,  except  as  to  "  thirty-seven  counties  specified  by  name 
(Sess.  Acts  1884-5,  p.  179),  is  not  unconstitutional,  because  the 
subject  is  not  clearly  expressed  in  the  title  ;  nor  because  it  con- 
tains more  than  one-subject ;  nor  because  it  is  an  act  to  raise  rev- 
enue, and  originatea  in  the  senate;  nor  because  it  establishes  a 
judicial  tribunal,  and  does  not  allow  a  trial  by  jury  or  right  of  ap- 
peal,    lb.  538. 
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LIEN.     See  Chancery,  21,  29-35;  Execution;  Mechanic's  Lien. 
LIMITATIONS,  STATUTE  OF. 

1.  Computation  of  time.— In  the  computation  of  time  necessary  to  per- 

fect a  bar  under  the  statute  of  limitations,  only  the  time  which 
elapsed  before  the  commencement  of  the  suit  can  be  considered. 
Beard  V.  Ryan,  37. 

2.  Continuity  of  possession. — Unbroken  continuity  of  possession  is  an 

essential  element  of  an  adverse  holding,  such  as  will  ripen  into  a 
title  under  the  statute  of  limitations,  except  when  it  is  interrupted 
by  mere  intruders,  who  are  ejected  by  a  prompt  resort  to  legal 
remedies.     lb.  37. 

3.  Amendment  bringing  in  new  defendant. — Ninety  days  being  the  pe- 

riod within  whijch  a  statutory  action  must  be  brought  to  enforce 
a  mechatiic's  lien  (Code,  §  3454),  if  the  action  is  commenced 
against  the  husband  alone,  and  the  wife  is  brought  in  as  a  de- 
fendant, by  amendment,  after  the  expiration  of  ninety  days  from 
the  filing  of  the  lien,  the  statute  is  a  complete  bar  in  her  favor. 
Seibs  V.  Engelhardt,  505. 

4.  As  defense  by  heirs  or  devisees,  against  creditor  or  eseecutor. — Lands 

descended  or  devised  are  by  law  subject  to  the  debts  of  the  de- 
ceased owner ;  but,  in  any  suit  or  proceeding  seeking  to  subject 
them,  whether  by  the  personal  representative  or  a  creditor,  the 
heirs  or  devisees  may  plead  the  statute  of  limitations,  or  set  up 
any  other  defense  which  would  be  available  to  the  personal  rep- 
resentative, or  to  the  decedent  if  living,  when  sued  by  the  cred- 
itor ;  and  the  fact  that  the  creditor  himself  became  the  personal 
representative,  neither  avoids  the  bar  of  the  statute  of  limita- 
tions, nor  affects  the  right  of  the  heirs  or  devisees  to  plead  it. 
Trimble  v.  Fariss,  260. 

See,  also,  Adverse  Possession. 
LIS  PENDENS.     See  Mortgages,  26. 
MANDAMUS. 

1.  When  writ  lies;  general  rule.^ — As  a  general  rule,  to  entitle  a  party 

to  a  mandamus,  there  must  concur  a  specific  legal  right,  and  the 
absence  of  any  other  specific  and  adequate  legal  remedy ;  and 
such  other  remedy  must  be  tested  by  its  sufficiency  to  place  the 
party  in  the  same  position  he  occupied  before  the  omission  of 
duty  comptained  of,  or  would  have  occupied  had  the  duty  been 
performed.     Sessions  &  Leary  v.  Boykin,  328. 

2.  To  arbitrators. — When  an  award  has  been  duly  made  and  signed 

by  the  arbitrators,  the  party  in  whose  favor  it  is  rendered  has  a 
legal  right  to  have  it  returned  to  the  clerk  of  the  court,  in  order 
that  judgment  may  be  entered  upon  it ;  and  if,  having  been  duly 
returned,  it  is  subsequently  withdrawn  by  one  of  the  arbitrators, 
before  judgment  has  been  entered  upon  it,  mandamus  lies  to  com- 
pel its  restoration  to  the  files.  Chapman  v.  Ewing  &  Ammer- 
man,  403. 

3.  To  county  treasurer. — The  statute  creates,  the  conditions  occurring, 

a  specific  right  to  be  paid  out  of  a  specific  fund,  set  apart  for  that 
purpose,  and  mandamus  is  the  proper  remedy  to  compel  the 
county  treasurer  to  perform  his  duty  as  to  payment.  An  action 
against  the  treasurer,  or  an  action  on  his  official  bond,  Avhile  they 
might  afford  pecuniary  compensation,  could  not  compel  the  per- 
formance of  this  specific  duty.     Sessions  &  Leary  v.  Boykin,  328. 

4.  To  probate  judge. — The  Circuit  Court  has  no  jurisdiction,  under 

either  constitutional  or  statutorj'  provisions,  to  issue  a  mandamus 
to  the  judge  of  probate  of  a  county  in  another  judicial  circuit. 
Dunbar  v.  Frazer,  529. 
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5.  Same. — In  granting  or  refusing  a  license  to  retail  spirituous  liquors, 
under  the  provisions  of  the  act  approved  February  17th,  1885 
(Sess.  Acts,  1884-5,  p.  179),  whether  the  application  is  contested 
or  not,  a  judge  of  probate  acts,  not  ministerially  (as  under  former 
statutes),  but  judiciallj^  or  in  a  ^wasi-judicial  capacity;  and  his 
action  can  not  be  reviewed  or  controlled  by  mandamus.  Dunbar 
V.  Frazer,  538. 

MECHANIC'S  LIEN. 

1.  Material -man' s  lien;  against  whom  enforced. — When  the  credit  for 

materials  for  building  a  house  is  extended  to  the  owner,  he  be- 
coming the  original  debtor  therefor,  the  lien  of  the  material-man 
can  be  enforced  for  the  entire  debt  (Code,  §§  3440-44) ;  but,  where 
the  materials  are  sold  to  the  contractor,  on  his  credit,  and  he  uses 
them  in  constructing  the  building,  the  material-man,  by  comply- 
ing with  the  requirements  of  the  statute,  can  enforce  his  lien  only 
to  the  extent  of  any  unpaid  balance  in  the  hands  of  the  owner, 
which  he  may  owe  the  contractor  or  builder.  Trammell  v.  Hud- 
mon,  222. 

2.  Complaint;  joinder  of  counts  against  ovmer  and  contractor. — It  is 

not  a  misjoinder  of  counts  to  unite  both  the  contractor  and  owner 
in  the  complaint  of  a  material-man  to  enforce  his  lien.  The 
whole  proceeding  is  in  the  nature  of  a  bill  in  equity  for  the  en- 
forcement of  a  lien  on  land,  and  all  persons  interested  in  the  mat- 
ter in  controversy,  or  in  the  property  sought  to  be  subjected  to 
the  lien,  are  authorized  to  be  made  parties.  The  question  is  un- 
afTected  by  the  fact  that  the  lien  is  worked  out  by  a  species  of 
subrogation  in  one  case,  and  by  personal  liabilitv  in  the  other. 
lb.  222. 

3.  Liability  of  owner  and  contractor  to  material-man;  promise  to  pay 

debt  of  another. — If  the  materials  were  furnished  on  the  credit  of 
the  contractor,  or  under  contract  with  him,  his  liability  is  not 
affected  by  the  subsequent  promise  of  the  owner  to  withhold 
money  enough  to  pay  for  them,  nor  by  partial  payments  made  by 
the  owner ;  and  a  direct  promise  on  his  part  to  pay  the  debt,  not 
founded  on  a  new  consideration,  would  be  void  under  the  statute 
of  frauds.     lb.  222. 

4.  Description  of  property,  sought  to  be  charged,  in  claim  filed  and  in 

complaint. — Under  the  statutory  provisions  declaring  and  regu- 
lating the  lien  of  contractors  and  material-men,  and  requiring  the 
claimant  to  file  with  the  probate  judg^',  "a  just  and  true  account 
of  his  demand,"  and  "a  true  description  of  the  property  upon 
which  the  lien  is  intended  to  apply,  or  so  near  as  to  identify  the 
same"  (Code,  §§  3440-44),  the  same  certainty  of  description  is 
requisite  in  the  claim  as  in  the  levy  of  an  execution,  so  that  the 
court  may  be  informed  what  particular  land  to  order  sold,  and 
the  purchaser  may  be  able  to  locate  it ;  and  the  complaint,  in  an 
action  to  enforce  the  lien,  must  be  equally  specific  and  definite. 
Montgomery  Don  Works  v.  Dorman,  218. 

5.  Same. — Where  the  lien  is  sought  to  be  charged  on  land  on  which 

a  saw-mill  and  a  tram-road  four  miles  long  are  situated,  for  ma- 
terials furnished  on  the  road  and  cars,  and  no  attempt  is  made  to 
describe  the  "  one  acre  "  to  which  the  lien  is  limited,  the  claim  is 
fatally  defective  ;  and  the  complaint,  following  it,  is  demurrable. 
lb.  218. 
6r  Description  of  dwelling-house  and  improvements. — Where  the  build- 
ing and  improvements  are  described,  in  the  verified  claim  filed 
for  record,  as  "  the  recently  erected  two-story  frame  dwelling  and 
improvements  of  the  said  M.  C.  K.,  which  are  now  occupied  as  a 
dwelling-house  by  him  and  his  family,"  the  description  is  suffi- 
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cient  as  to  the  dwelling-house,  but  not  as  to  the  other  improve- 
ments.    Turner  v.  Robbins,  592. 

7.  Statutory  lien  on  buildings  and  land,  or  on  buildings  alone. — Under 

the  statutory  provisions  declaring  a  lien  in  favor  of  contractors 
and  material-men,  upon  lands  and  improvements  thereon  erected 
(Code,  §§  3440-61),  if  the  improvements  are  erected  on  mortgaged 
lands,  the  contractor  or  material-man  may  perfect  his  lien  on  the 
buildings  and  improvements  alone,  not  including  the  land  on 
which  they  are  erected ;  and  if  the  tract  of  land  on  which  they 
are  erected,  containing  several  acres,  is  described  with  sufficient 
certainty  to  identify  it  and  them,  the  lien  on  the  buildings  and 
improvements  may  be  perfected  and  enforced,  although  it  fails  as 
to  the  land  for  want  of  sufficient  description  of  the  "  one  acre  "  on 
which  they  are  erected.     lb.  592. 

8.  Notice  of  claim  by  sub-contractor. — When  a  sub-contractor  wishes 

to  assert  a  statutory  lien  for  work  done  or  materials  furnished  in 
the  erection  of  a  building,  he  must  give  ten  days  notice  thereof 
before  filing  his  claim  (Code,  §  3457) ;  and  this  notice  must  be  in 
writing.     Seibs  v.  Engelhardt,  508. 

9.  Limitation  of  action;  amendment  bringing  in  nevj  defendant. — Ninety 

da5's  being  theperiod  within  which  a  statutory  action  must  be 
brought  to  enforce  a  mechanic's  lien  (Code,  §  3454),  if  the  action 
is  commenced  against  the  husband  alone,  and  the  wife  is  brought 
in  as  a  defendant,  by  amendment,  after  the  expiration  of  ninety 
days  from  the  filing  of  the  lien,  the  statute  is  a  complete  bar  in 
her  favor.     lb.  508. 

MORTGAGE. 

1.  Action  at  laio  by  mortgagee. — The  mere  fact  that  a  creditor  holds  a 

mortgage,  or  other  like  security  for  his  debt,  does  not  interfere 
in  any  manner  with  his  rights  to  sue  at  law,  and  reduce  his 
claim  to  judgment.     Williams  v.  Cox,  325. 

2.  Same;  transfer  of  interest  in  mortgaged  property. — When  the   plain- 

tiff holds  an  undisputed  debt  against  the  defendants,  who  have 
executed  to  a  third  party  a  deed  of  trust  for  the  benefit  of  all 
their  creditors,  the  fact  that  the  plaintiff  has  sold  to  another  "all 
his  right,  title  and  interest  in  the  assigned  property,"  and  given 
a  credit  on  the  note  for  the  amount  thus  received,  and  by  the 
transfer  expressly  reserved  his  claim  for  the  balance  due,  and 
that  the  property  conveyed  by  the  deed  of  trust  was  more  than 
sufficient  to  pay  all  the  "debts  of  defendants,  can  not  defeat  his 
right  of  recovery  at  law.  At  law,  these  facts  operate  only  as  a 
release  of  the  security,  which  would  enure  to  the  benefit  of  the 
other  creditors,  or,  when  they  were  fully  satisfied,  to  the  ultimate 
benefit  of  the  grantors  in  the' deed  of  trust.     lb.  325. 

3.  Rights  of  mortgagee  (or  assignee)    in  possession;  remedies   of  mort- 

gagor.— A  mortgagee,  or  his  assignee,  in  possession  after  default, 
has  the  legal  title,  and  the  right  to  the  rents  and  profits ;  and 
though  the  rents  maybe  sufficient  to  have  paid  and  satisfied  the 
debt,  the  only  remedy  of  the  mortgagor  is  by  bill  in  equity  for  an 
account  and  redemption.     Farris  &  McCurdy  v.  Houston,' 250. 

4.  Statutory  provisions  as  to  effect  of  payment  of  mortgage  debt. — ^Under 

the  statute  approved  November  28th,  1884,  "the  payment  of  a 
debt  secured  by  mortgage,  on  either  real  or  personal  property," 
is  declared  to  "have  the  effect  to  devest  the  title  out  of  the 
mortgagee  or  his  assigns"  (Sess.  Acts  1884-5,  p.  73) ;  but  the 
statute  has  reference  only  to  ordinary  cases  of  payment  in  money, 
and  does  not  apply  to  cases  where  the  mortgage  is  deemed  sat- 
isfied by  the  rents  and  profits,  which  require  the  statement  of  an 
account  on  equitable  principles.    Jb,  250. 
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5.  Rents  and  profits,  at  law  and   in  equity,  as  between  mortgagor  and 

mortgagee. — At  law,  a  mortgage  of  lands  vests  in  the  mortgagee  a 
legal  estate  in  presenti,  subject  to  be  defeated  by  the  perform- 
ance of  the  condition  without  default ;  and  after  the  law-day,  de- 
fault being  made,  the  estate  is  relieved  of  the  condition,  the 
mortgagee  becomes  the  owner,  and  entitled  as  such  to  the  rents 
and  profits,  leaving  in  the  mortgagor  nothing  but  an  equity  of  re- 
demption, of  which  a  court  of  law  takes  no  notice.  In  equity,  the 
mortgage  is  regarded  as  a  mere  incident  of  the  secured  debt ;  the 
mortgagor  is  held  to  be  the  owner,  and  entitled  ultimately  to  the 
benefit  of  the  rents  and  profits  received  before  foreclosure;  and 
the  mortgagee  will  be  required  to  account  for  them  from  the  time 
he  took  possession ,  and  to  apply  them  in  reduction  or  extinguish- 
ment of  the  mortgage  debt.     Roulhac  v.  Jones,  398. 

6.  Same. — When  the  mortgagee,  having  taken  possession  after  de- 

fault, afterwards  sells  the  land  under  a  power  contained  in  the 
mortgage,  reserving  the  rents  accruing  for  the  current  year,  and 
becoming  himself  the  purchaser  at  the  sale,  he  is  liable  for  the 
reserved  rents  afterwards  collected,  as  for  those  received  before 
the  sale.     Ih.  398. 

7.  Partial  foreclosure,   or  redemption. — Where    a    mortgage  conveys 

several  distinct  parcels  of  land,  the  mortgagor,  can  not,  before 
foreclosure,  redem  a  part  only  of  the  premises,  thereby  dividing 
the  debt  and  security ;  and  though  the  mortgagee  may,  after  de- 
fault, take  possession  of  a  part  of  the  premises,  and  foreclose  as 
to  a  part  by  a  sale  under  the  power,  becoming  himself  the  pur- 
chaser, his  liability  for  the  rents,  on  a  final  accounting  under  a 
bill  to  foreclose  or  redeem,  is  not  thereby  lessened,  nor  the  rights 
of  the  mortgagor  prejudiced.     lb.  398. 

8.  Rights  of  assignee  of  equity  of  redemption,  and  liability  for  rents. — A 

purchaser  of  the  equity  of  redemption,  paying  the  mortgage 
■  debt,  and  taking  an  assignment  of  the  mortgage  to  himself,  ac- 
quires, as  against  a  purchaser  at  execution  sale  against  the  mort- 
gagor, no  better  title  than  his  vendor  (the  mortgagor)  possessed ; 
and  the  rents  not  due  at  the  time  of  the  sale  under  execution  pass- 
ing to  the  purchaser  as  an  incident  of  the  reversion,  such  pur- 
chaser of  the  equity  of  redemption  is  liable  for  them,  if  he  re- 
ceives them,  as  his  vendor  would  have  been  liable  for  use  and  oc- 
cupation, if  he  had  continued  in  possession  after  the  sale  under 
execution,     Watson  v.  Steele,  361. 

9.  Rights  of  purchaser  at  execution  sale  against  mortgagor)    liability  of 

assignee  for  rents,  as  mortgagee  in  possession. — The  payment  of  the 
mortgage  debt  by  a  third  person,  after  the  law-day,  does  not  de- 
vest the  title  of  the  mortgagee ;  and  if  such  third  person  takes  an 
assignment  of  the  note  and  mortgage  to  himself,  thereby  acquir- 
ing the  legal  title,  the  purchaser  at  execution  sale  against  the 
mortgagor  may  maintain  a  bill  to  redeem  from  him,  and  hold 
him  liable  for  rents  and  profits  as  a  mortgagee  in  possession. 
lb.  361. 

10.  Validity  as  against  creditors. — WTien  mortgagors  are  allowed  to  re- 

tain possession  of  the  property  until  the  law-day,  with  an  implied 
power  of  sale,  the  mortgage  tending  to  effectually  shield  the  prop- 
erty for  the  joint  benefit  of  mortgagor  and  mortgagee,  it  is  fraud- 
ulent as  against  creditors.  Renfro  Bros.  v.  Goetter,  Well  &  Co., 
311. 

11.  Absolute  conveyance  declared  and  foreclosed  as  mortgage. — A  convey- 

ance, absolute  on  its  face,  will  be  treated  in  equity  as  a  mortgage, 
on  averment  and  proof  that  it  was  intended  and  understood  by 
both  parties  to  be  merely  a  security  for  a  debt,  whether  pre-exist- 
ing or  contemporaneously  contracted ;  and  the  agreement  to  that 
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effect  being  established,  whether  resting  in  parol,  or  expressed  in 
a  separate  writing,  the  grantee  may  have  the  conveyance  de- 
clared and  foreclosed  as  a  mortgage  in  equity,  and  the  land  sold 
for  the  pavment  of  the  debt  it  was  intended  to  secure.  Lyon  v. 
Powell,  351. 

12.  Same;  parties  to  bill. — The  proper  parties  to  such  a  bill,  as  to  a  bill 

to  foreclose  an  ordinary  mortgage,  are,  generally,  only  the 
grantor  and  grantee,  and  their  privies  who  have  acquired  inter- 
ests subsequent  to  the  execution  of  the  conveyance  ;  but  a  subse- 
quent purchaser  at  a  sale  for  unpaid  taxes  may  be  brought  in  as  a 
defendant,  in  order  that  the  validity  of  his  purchase  may  be  de- 
termined, his  deed  removed  as  a  cloud  on  the  title,  and  as  an  ob- 
struction to  the  complete  enforcement  of  the  lien  created  by  the 
mortgage  or  other  conveyance.     lb.  351. 

13.  Foreclosure  of  mortgage,  and  partition. — A  mortgagee  of  an  undi- 

vided interest  in  lands  may  not,  possibly,  be  entitled  to  institute 
proceedings  for  a  partition  before  foreclosure ;  but  he  may  file  a 
bill  for  foreclosure,  and  have  partition  decreed  in  the  same  suit. 
lb.  351. 

14.  Sale  of  equity  of  redemption;  what  rights  purchaser  acquires. — An 

equity  of  redemption  in  mortgaged  lands  is  subject  to  sale  under 
execution  against  the  mortgagor,  and  the  purchaser  at  the  sale 
acquires  all  the  right  and  interest  remaining  in  the  mortgagor, 
but  nothing  more,  and  he  is  entitled  to  redeem  from  the  mort- 
gagee, on  paying  or  tendering  the  mortgage  indebtedness.  Kelly 
V.  Longshore,  203. 

15.  Bill  to  foreclose  mortgage;  who  can  not  maintain. — A  subsequent 

judgment  creditor  of  the  mortgagor,  having  acquired  a  lien  on  the 
equity  of  redemption,  by  placing  an  execution  on  his  judgmenl 
in  the  hands  of  the  sheriff,  may  redeem  from  the  mortgagee  or 
his  assignee,  and  then  foreclose  the  mortgage,  not  only  for  the 
payment  of  the  mortgage  debt,  but  also  for  the  payment  of  his 
unsatisfied  judgment ;  but  not  having  redeemed,  he  can  not  main- 
tain a  bill  in  equity  to  have  the  mortgage  foreclosed,  the  lands 
sold,  and  the  proceeds  of  sale  applied,  after  payment  of  the 
mortgage  debt,  to  the  satisfaction  of,  his  judgment.     Lb.  203. 

16.  Mortgage  oj  personal  property;  right  of  possession. — A  mortgage  of 

personal  property  vests  in  the  mortgagee  a  defeasible  legal  title, 
and,  in  the  absence  of  a  stipulation  to  the  contrary,  a  right  of  im- 
mediate possession  ;  but,  when  the  right  of  possession  until  de- 
fault, or  for  any  definite  period,  is  reserved  to  the  mortgagor  by 
express  stipulation,  or  by  reasonable  implication,  he  has  an  in- 
terest which  may  be  sold  under  execution  against  him,  or  may 
be  assigned  by  him  to  another.     Heflin  dc  Phillips  v.  Slay,  ISO. 

17.  Same;  wheyi  mortgagee  may  maintain  trover. — When  the  mortgagor, 

being  in  possession  before  default,  and  having  the  right  of  posses- 
sion under  the  terms  of  the  mortgage,  sells  the  entire  property 
to  another,  who  has  notice,  either  actual  or  constructive,  of  the 
mortgage,  the  purcliaser  acquires  only  the  interest  of  the  mort- 
gagor, and  holds  subject  to  the  mortgage ;  but  the  mortgagee, 
while  he  may  maintain  a  bill  in  equity  to  prevent  a  threatened 
removal  of  the  property,  or  a  special  action  on  the  case  for  the 
injury  to  his  lien,  can  not  maintain  an  action  of  trover  before  de- 
fault, not  having  the  right  of  possession  until  then.     Lb.  180. 

18.  Registration  as  constructive  notice. — The  registration  of  a  mortgage 

operates  as  constructive  notice  to  all  purchasers  from  the  time  it 
is  deposited  in  the  proper  office.     Lb.  180. 

19.  Statutory  protection  to  judgment  creditors  and  purchasers,  against 

unrecorded  mortgages. — Under  the  statute  declaring  unrecorded 
mortgages  void  as  against  purchasers,  mortgagees  and  judgment 
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creditors  without  notice  (Code,  §§2166-67),  judgment  creditors  are 
placed  on  the  same  footing  with  purchasers  and  mortgagees,  al- 
though they  have  not  acquired  a  lien  by  placing  an  execution  in 
the  hands  of  the  sheriff;  but  only  subsequent  judgment  creditors, 
like  subsequent  purchasers,  can  claim  the  protection  of  the  stat- 
ute.    Chadwick  v.  Carson,   116. 

20.  Description  of  premises  conveyedby  mortgage. — When  the  lands  con- 

veyed by  mortgage  are  therein  incorrectly  or  defectively  described 
by  government  numbers,  but  correctly  by  metes  and  bounds,  and 
also  by  reference  to  a  former  deed,  by  which  the  lands  can  be 
identified,  the  latter  description  will  control,  and  a  reformation  of 
the  instrument  is  unnecessary.     lb.  116. 

21.  Description  of  property  conveyed  by  mortgage;  parol  evidence  of  ident- 

ification.— When  a  mortgage  conveys  the  "entire  crop"  of  the 
mortgagor  "of  every  description  raised  l)y  him,  or  caused  to  be 
raised  by  him  annually,"  till  a  certain  debt  is  paid,  the  uncer- 
tainty as  to  what  the  mortgage  covers  can  be  removed  by  pa- 
rol evidence  ;  and  when  the  bill  of  exceptions  fails  to  set  out  all 
the  evidence,  this  court  will  presume  that  such  parol  evidence 
was  furnished,  and  the  mortgage  properly  admitted  in  evidence. 
Varnum  v.  The  State,  28. 

22.  Mortgage  on  crops  not  planted. — A  mortgage  executed   before  the 

crop  which  it  covers  was  planted,  or  could  have  been  in  esse, 
creates  an  equitable  lien,  when  the  thing  mortgaged  has  a  po- 
tential existence,  by  which  is  meant  a  present  interest  in  prop- 
erty of  which  the  thing  sold  or  conveyed  is  the  product,  growth 
or  increase,  as  opposed  to  a  mere  possibility  or  expectancy. 
lb.  28. 

23.  Sale  under  mortgage,  on  credit,  instead  of  cash. — The  fact  that  a  sale 

under  a  power  in  a  mortgage  was  made  on  credit,  instead  of  for 
cash,  would  benefit  the  mortgagor  and  all  persons  interested  in 
the  estate,  and  would  be  no  reason  for  avoiding  the  sale,  when  it 
is  not  shown  that  the  agreement  was  calculated  to  forestall  rival 
bidders,  nor  that  the  property  brought  less  than  its  value.  Whit- 
field V.  Riddle,  99. 

24.  When  mortgagee  is  purchaser  for  value,   and  entitled   to  protection. 

When  a  mortgage  is  given  ito  secure  an  antecedent  debt  which  is 
extended,  an(l  another  debt  contemporaneously  contracted,  the 
mortgagee  is  a  purchaser  for  value  ;  and  he  is  entitled,  as  a  bona 
fide  purchaser,  to  protection  against  any  trust  or  fraud  on  the  part 
of  the  mortgagor  in  the  acquisition  of  the  mortgaged  lands,  of 
which  he  had  no  actual  notice,  nor  knowledge  of  facts  sufiicient 
to  charge  him  with  constructive  notice.     Tb.  99. 

25.  Constructive  notice,  as  implied  from,  recitals   of  deed. — Where  the 

mortgagor's  deed  from  his  vendor  shows  that  the  legal  title  to  the 
lands  is  in  the  heirs  of  the  decedent,  from  whose  administrator 
said  vendor  purchased,  and  that  apart  of  the  purchase-money  is 
still  unpaid,  the  mortgagee  is  chargeable  with  notice  of  the  heirs' 
right  to  enforce  a  lien  on  the  land,  and  can  not  claim  protection 
against  them  ;  but  these  recitals  would  not  charge  him  with  no- 
tice of  any  fraud  in  the  transaction  between  the  mortgagor  and 
his  vendor  by  which  the  lands  were  acquired.     lb.  99. 

26.  Lis  pendens,  as  constructive  notice. — Lis  pendens  is  constructive  no- 

tice only  while  the  suit  is  pending,  and  does  not  affect  a  pur- 
chaser from  one  of  the  parties  after  the  termination  of  the  suit. 
lb.  99. 

27.  Constructive  notice,  as  implied  from  records  and  papers  in  matters  of 

insolvent  estate. — The  mortgagor  having  been  bound  as  surety  on 
his  vendor's  notes  for  the  purchase-money,  and,  on  his  subse- 
quent purchase  of  the   lands,   assuming  the  payment  of  these 
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notes,  but  afterwards  filing  the  paid  notes  as  claims  against  the 
insolvent  estate  of  his  deceased  vendor ;  the  records  and  papers 
relating  to  that  estate,  showing  no  controversy  or  proceeding  of 
any  kind  in  reference  to  the  land,  do  not  charge  the  mortgagee 
with  constructive  notice  of  any  fraud  on  the  part  of  the  mortga- 
gor as  against  tlie  creditors  of  the  insolvent  estate.     lb.  99. 

28.  Suh-pxirchase  with  notice,  from  mortgagee  ivithout   notice. — When   a 

mortgagee  occupies  the  position  of  a  bona  fide  purchaser  for  value 
without  notice,  a  purchaser  at  a  sale  under  the  mortgage  ia 
equally  entitled  to  protection,  notwithstanding  public  notice  of 
an  adverse  claim  is  given  at  the  sale.     lb.  99. 

29.  Claim  of  exemption  as  against  mortgage. — A  mortgage   on   growing 

crops,  executed  by  the  decedent  in  his  life-time,  is  paramount  to 
the  widow's  right  of  exemption ;  and  if  she  pays  the  mortgage 
with  the  proceeds  of  the  crops,  it  is  thereby  satisfied  and  extin- 
guished, and  its  assignment  to  her  confers  no  rights.  Skinner 
V.  Chapman,  376. 

30.  Mortgage  of  homestead;  payment   by   rcidow   ivith  borrowed  money. 

A  mortgage  on  the  homestead  having  been  executed  by  the  dece- 
dent in  his  life-time,  if  the  widow  receives  funds  sufficient' to  pay 
the  debt,  which  she  uses  for  other  purposes,  and  then  pays  the 
mortgage  debt  with  borrowed  money,  taking  an  assigtmient  of 
the  mortgage  to  herself,  and  afterwards  foreclosing  it  by  a  sale, 
under  the  power;  she  thereby  acquires,  as  against  the  heirs  and 
distributees,  nothing  but  the  naked  legal  title,  the  mortgage 
debt  being  paid  and   extinguished.     lb.  376. 

31.  Same;  when  heirs  and  distributees  may  come  into  equity. — The  sur- 

viving wife  having  paid  off  a  mortgage  on  the  homestead  lands, 
under  circumstances  which  made  the  payment  enure  to  the  ben- 
efit of  the  estate,  taking  an  assignment  of  the  mortgage  to  her- 
self, and  acquiring  a  conveyance  from  the  nominal  purchaser  at  a 
sale  under  the  power  therein  contained,  the  husband's  children 
by  his  first  marriage  may  maintain  a  bill  in  equity  against  her 
personal  representative  and  children,  to  remove  the  cloud  on  the 
title,  and  to  have  their  rights  in  the  property  declared  and  estab- 
lished,    lb.  376: 

NEGLIGENCE. 

1.  Care  and  diligence  required  of  railroad  companies,  in  matter  of  ma- 

chinery furnished  to  employees. — A  railroad  company  is  not  re- 
quired to  warrant  tiie  perfection  of  its  machinery  or  appliances, 
nor  to  insure  its  employees  against  injury  from  boiler  explosions, 
or  other  like  accidents.  It  is  only  bound  to  use  due  care  and 
diligence — that  is,  the  care  and  diligence  which  a  man  of  ordinary 
prudence,  engaged  in  a  like  business,  would  exercise  for  his  own 
protection  and  the  protection  of  his  property — first  to  furnish  a 
safe  and  suitable  engine,  and  then  to  keep  it  in  that  condition. 
L.  &  N.  Railroad  Co.  v.  Allen's  Adm'r,  494. 

2.  Negligence  vel  nort,  as  question  of  law  or  fad. — In   cases   of  doubt, 

where  the  facts  are  disputed,  or  where  diff'erent  minds  may  rea- 
sonably draw  different  conclusions  from  the  same  undisputed 
facts,  the  question  of  negligence  vel  non  is  a  question  of  fact  for 
the  determination  of  the  jury ;  but,  when  the  facts  are  undis- 
puted, and  the  inference  to  be  drawn  from  them  is  clear  and  cer- 
tain, it  is  a  question  of  law  for  the  decision  of  the  court.     lb.  494- 

3.  Latent  defects  in  machinery;  liability   of  employer  for  injuries   to 

workman. — For  injuries  suffered  from  the  explosion  of  an  engine, 
caused  by  a)  latent  defect,  which  was  not  visible  or  capable  of.  dis- 
covery by  the  closest  inspection  from  within  or  without,  and 
which  was  in  fact  not  known  to  the  railroad  company  or  any  of 
its  servants,  the  railroad  company  is  not  liable  to  an  action  at  the 
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suit  of  a  workman  who  is  injured,  unless  it  was  guilty  of  negli- 
gence in  failing  to  discover  the  defect.     Ih.  494- 

4.  Same;  negligence  of  fellow-workman. — The  injury  having  occurred 

prior  to  the  passage  of  the  act  approved  February  15th,  1885  (Sess. 
Acts  1884-5,  p.  115),  changing  the  rule  as  to  the  liability  of  the 
employer  to  one  of  his  servants  for  injuries  resulting  from  the 
negligence  of  other  fellow-servants ;  the  fact  that  a  circumstance 
pointing  to  the  defect  was  discovered,  a  few  hours  before  the  ex- 
plosion, bj'  other  workmen,  who  failed  to  report  it,  would  not 
render  the  company  (or  employer)  liable.     76.  494- 

5.  Burden  of  proof  as  to  negligence. — In  an  action  against  a  railroad 

company  by  one  of  its  employees  or  servants,  to  recover  damages 
for  injuries  caused  by  the  explosion  of  an  engine,  the  onus  of 
proving  negligence  is  on  the  plaintiff,  and  it  is  not  enough  to 
prove  the  fact  of  injury  from  the  explosion;  but  the  rule  is  dif- 
ferent when  the  action  is  brought  by  a  passenger.     lb.  494- 

6.  Kew  inventions  for  machinery;  railroafJ  company  not  hound  to  adopt. 

A  railroad  company  is  not  required,  by  its  duty  to  its  employees 
and  servants,  to  adopt  every  new  invention  or  appliance  which 
may  be  useful  in  its  business,  and  which  may  serve  to  diminish 
the  risks  to  life,  limb  or  property  incident  to  its  service  ;  it  is  suf- 
ficient to  adopt  such  as  are  ordinarily  used  by  prudently  con- 
ducted roads,  engaged  in  like  business,  and  surrounded  by  like 
circumstances.     lb.  494. 

7.  Tests  of  boilers  by  steam  and  hydraulic  pressure. — The  application 

of  the  steam  test  for  boilers  being  shown  to  be  neither  practicable 
nor  generally  approved,  on  account  of  its  danger;  and  the  hy- 
draulic test,  as  shown  by  the  evidence,  being  extraordinary  and 
rarely  used,  except  when  engines  are  first  put  in  use,  or  fail  to 
work  well,  or  when  they  are  overhauled  periodically;  the  failure 
of  the  railroad  company  to  have  either  or  both  of  these  tests  ap- 
plied to  the  defective  boiler,  does  not  authorize  the  imputation  of 
negligence.     lb.  494. 

8.  Same. — Nor  can  negliurence  be  imputed  to  the  railroad  company, 

on  account  of  the  failure  to  apply  the  hydraulic  test  to  the  engine, 
when  it  was  last  overhauled  at  the  shops,  about  ten  months  be- 
fore the  explosion,  when  the  evidence  shows  that  the  defect  had 
only  existed  from  two  to  six  months.     Ih.  494, 

NON-CLAIM. 

1.  What    claims    are    irithin    statute. — Under    the    statute    of    non- 

claim  (Code,  §  2597),  contingent  claims,  which  may  never 
accrue,  are  required  to  be  presented  within  eighteen  months  af- 
ter they  have  accrued ;  but  a  claim  which  is  payable  on  the 
death  of  a  third  person,  though  payable  in  the  future,  is  an  abso- 
lute and  unconditional  claim,  since  death  is  an  event  which  must 
happen.     Farrisv.  Stoutz,  JSO. 

2.  Same.— When  a  widow  is  entitled  to  a  life-estate  in   certain   prop- 

erty under  the  will  of  her  deceased  husband,  and,  on  her  second 
marriage,  her  husband  is  allowed  to  receive  the  proceeds  of  the 
property  sold  under  an  order  of  the  Probate  Court,  his  liability 
to  the  remainder-men  is  a  claim  against  his  estate  which  must 
be  presented  to  his  personal  representative  within  eighteen 
months  after  the  grant  of  letters,  although  it  is  not  payable  until 
after  the  death  of  the  tenant  for  life.     Ih.  ISO. 

3.  Same;  how  taken  advantage  of. — The  statute  of  non-claim,  as  a  de- 

fense, is  as  available  to  the  heirs  or  distributees  as  to  the  per- 
sonal representative  ;  and  it  may  be  taken  by  demurrer  to  a  bill 
in  equity,  when  the  demand  therein  asserted  is  prima  facie 
within  the  statute,  and  no  presentation  is  averred,  nor  facts  ex- 
cepting it  from  the  statute.    Ih.  130. 
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OFFICERS. 

1.  Who  is  "officer  of  the  State." — A  special  deputy,  employed  and  au- 
thorized by  the  sheriff  to  execute  a  particular  process,  is  "an 
officer  of  the  State"  within  the  meaning  of  the  statute  against  re- 
sisting an  officer  in  the  execution  of  process  (Code,  §  4137) ;  in  the 
construction  of  which  statute,  the  court  declines  to  follow  the 
dictum  in  Kavanaugh  v.  The  State,  41  Ala.  399.  Andrews  v.  The 
State,  483. 

OVERRULED  CASES. 

1.  Boggs  v.  Price,  64  Ala.  514,  overruled  by  Williamson  v.  Baker,  590. 

2.  Driggers  v.  Cassady,  71  Ala.  529,  limited  and  explained  by  Watson 

V.'  Kent,  602. 

3.  Goodlett  V.  Hansell,  66  Ala.  151,  disapproved  in  Loeb  v.  McCullough, 

533. 

4.  Jackson  v.  Durr,  59  Ala.  206,  overruled  in  effect,  though  not  men- 

tioned, in  Adams  v.  Wellborn  &  Thornton,  489. 

5.  Kavanaugh  v.   The  State,  41  Ala.  399,  not  followed  in  Andrews  v. 

The  State,  483. 

6.  Meyer  v.  Sultzbacher,  75  Ala.  423,  overruled  in  Loeb  &  Bro.  v.  Ma- 

nasses,  555. 

7.  Sherry  v.  Brown,  66  Ala.  51,  explained  and  limited  in   Toenes  v. 

Moog,  558. 

8.  Steele  v.  Kinkle,  3  Ala.  352,  disapproved  and  overruled  in  Adams  v. 

Thornton  &  Wellborn,  489. 

9.  Tompkins  v.  Nichols,  53  Ala.  197,  disapproved  and  overruled  in  Ad- 

ams V.  Thornton  tfc  Wellborn,  489. 
10.  Turner  v.  Kelly,  70  Ala.  85,  overruled  in  Loeb  v.  McCullough,  533. 

PARTITION. 

1.  In  Probate  Court;  what  irregularities  will  not  invalidate  sale,  when 

collaterally  axsailed. — In  decreeing  a  sale  of  property  for  partition, 
the  Probate  Court  is  a  court  of  statutory  and  limited  jurisdiction, 
and  every  fact  necessary  to  sustain  its  jurisdiction  must  affirma* 
tively  appear  on  the  face  of  the  proceedings;  yet,  when  the  pro- 
ceedings have  ripened  into  a  decree  and  sale,  and  thej'  are  col- 
laterally assailed,  a  liberal  construction  will  be  given  to  the  peti- 
tion or  application,  by  which  the  proceedings  were  initiated;  and 
if,  when  thus  construed,  its  averments  are  sufficient  to  sustain 
the  jurisdiction  of  the  court,  subsequent  irregularities  will  not 
invalidate  the  proceedings.     Whitlow  v.  EchoU,  206. 

2.  Same;  what  petition  sufficient  to  sustain  decree  when  collaterally  as- 

sailed.— The  petition  being  filed  by  an  administrator  and  two 
other  persons,  and  alleging  that  they  are  the  joint  owners  of  the 
land  "  in  the  following  proportions  of  interest — the  estate  of  said 
E.  owns  an  undivided  half  interest  in  and  to  the  same,  and  the 
said  E.  C.  and  J.  N.  the  remaining  undivided  half  interest  in  and 
to  the  same" — this  averment  is  sufficient  (Code,  §  3948),  when 
the  proceedings  are  assailed  collaterally,  to  sustain  the  jurisdic- 
tion of  the  court  to  decree  partition  as  between  the  decedent's 
.    estate  and  the  other  two  petitioners.     lb.  206. 

3.  Same. — If  the  petition  shows  on  its  face  that  there  is  a  person  in 

interest  who  is  not  named  and  brought  in  as  a  party,  it  is  fatally 
defective,  and  the  proceedings  founded  on  it  will  be  held  void  for 
want  of  jurisdiction,  even  when  collaterally  assailed ;  but,  when 
the  fact  is  shown  only  by  evidence  dehors  the  record,  it  does  not 
affect  the  validity  of  the  sale,  so  far  as  the  interest  of  the  parties 
named  is  concerned.    lb.  206. 
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4.  In  equity. — A  court  of  equity  has  original  jurisdiction  to  decree 

partition  of  lands  between  tenants  in  (tommon ;  but,  in  the  ab- 
sence of  legislation,  it  has  no  jurisdiction  to  decree  a  sale  of  lands 
for  partition,  without  the  consent  of  an  adult  party  in  interest. 
Lyon  V.  Powell,  351. 

5.  Same. — When  a  court  of  equity   has  assumed  jurisdiction   of  an 

estate,  and  it  becomes  necessary  to  sell  lands  for  distribution,  the 
court  will  decree  a  sale,  although  some  of  th'e  heirs  are  adults,  if, 
under  the  same  circumstances,  a  sale  would  be  decreed  by  the 
Probate  Court ;  and  on  the  same  princijjle,  it  seems,  when  the 
court  has  acquired  jurisdiction  to  enforce  a  lien  on  the  inidivided 
interest  of  one  tenant  in  common,  and  a  sale  of  the  entire  land  is 
necessary  to  a  final  adjustment  of  all  existing  rights  and  equities, 
and  will  injure  no  one,  a  sale  may  be  decreed;  but  the  question, 
not  being  now  presented,  is  not  decided.     lb.  351. 

6.  Foreclosure  of  mortgage,  and  partition. — A  mortgagee  of  an  undi- 

vided interest  in  lands  may  not,  possibly,  be  entitled  to  institute 
proceedings  for  a  partition  before  fo:eclosure;  but  he  may  file  a 
bill  for  foreclosure,  and  have  partition  decreed  in  the  same  suit. 
Ih.  351. 

PAETNERSHIP. 

1.  Conveyance  of  partnership  lands,  in  name  of  partnership,  by  one 

partner. — Where  the  legal  title  to  lands  stands  in  the  name  of  a 
partnership,  a  deed  executed  by  one  partner,  in  the  partnership 
name,  is  effectual  to  convey  his  individual  interest,  and  operates 
by  way  of  estoppel  against  him  in  a  subsequent  action  against  a 
sub-purchaser  from  his  grantee.     Elliott  v.  Bycke,  150. 

2.  Action  against  partnership,  and  against  partners  individually;  ser- 

vice of  process,  and  recitals  as  to  appearance;  amendment  of  clerical 
misprision. — In  an  action  against  a  partnership  by  its  firm  name 
only,  process  being  served  on  one  or  more  of  the  partners,  a  judg- 
ment may  be  rendered  against  the  partnership,  which  will  bind 
the  joint  property  of  all  the  associates  (Code,  §  2904) ;  but,  when 
the  individual  partners  are  named  as  defendants,  though  they 
are  described  as  doing  business  under  the  partnership  name, 
judgment  can  only  be  rendered  against  those  who  are  served  with 
process,  and  a  recital  of  the  appearance  of  the  parties  will  be 
construed  to  apply  only  to  those  who  are  shown  to  have  been 
served  with  process;  and  if  judgment  is  entered  against  all,  the 
error  will  be  regarded  as  a  clerical  misprision,  and  will  be 
amended  at  the  cost  of  the  appellants.  Ladiga  Saw-Mill  Co.  v. 
Smith,  108. 

3.  Plea  of  non  est  factum;  when  necessary. — In  an  action  against  the 

individual  members  of  a  partnership,  describing  them  as  doing 
business  under  the  partnership  name,  and  founded  on  a  promis- 
sory note  executed  by  one  of  the  partners  in  the  firm  name  ;  un- 
less the  execution  of  the  note  is  denied  by  a  sworn  plea  (Code, 
§  3036),  it  is  admissible  as  evidence  without  any  proof  of  its  exe- 
cution.    76.  108. 

PAYMENT. 

1.  Application  of  payment. — When  a  tenant,  being  indebted  to  his 

landlord  for  rent  and  advances,  delivers  cotton  in  general  pay- 
ment, not  directing  the  application  of  the  proceeds,  he  loses  the 
right  to  make  a  subsequent  application,  and  the  landlord  may  ap- 
propriate the  proceeds  to  either  portion  of  the  debt.  Aderholt  v. 
Embry,  185. 

2.  Same;  partial  payment  in  cotton. — A  written  obligation  for  the  de- 

livery of  cotton,  in  payment  of  the  purchase-money  for  lands,  does 
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not  create  a  lien  on  any  particular  cotton  ;  and  cotton  being  sub- 
sequently delivered  by  the  maker  to  the  payee,  its  application  is 
governed  by  the  same  rules  which  regulate  general  payments  bv 
a  debtor  to  his  creditor ;  it  may  be  shown  to  have  been  applie(f, 
by  agreement,  to  another  indebtedness.     Smith  v.  Vaughan,  201. 

3.  Presumption    and    proof   of   paipnent. — A    legal    presumption    of 

payment  does  fiot  arise  from  mere  lapse  of  time,  until  after  the 
lapse  of  twenty  years,  without  payment  of  interest,  or  any  other 
recognition  of  indebtedness  on  the  part  of  the  debtor ;  yet  posi- 
tive evidence  of  payment  is  not  required,  but  it  may  be  estab- 
lished by  circumstances,  such  as  would  satisfy  a  jury  that  the 
continued  existence  of  the  debt  was  highly  improbable ;  as  in 
this  case,  where  the  vendor,  though  in  necessitous  circumstances, 
did  not  file  his  bill  to  enforce  a  lien  on  the  land,  until  after  the 
lapse  of  nineteen  years  from  the  date  of  the  contract,  and  four- 
teen years  after  the  death  of  the  purchaser,  and  showed  no  excuse 
for  his  delay.     Phillips  v.  Adams,  225. 

4.  Releva,ncy  of  evidence  on  issue  of  payment  vel  non. — On  the  issue  of 

payment  vel  non  of  a  promissory  note,  for  which  the  note  sued  on 
was  pledged  as  collateral  security,  evidence  as  to  the  considera- 
tion of  the  note  is  not  relevant  or  admissible.  Wharton  v.  Thom- 
ason,  45. 

5.  Payment  and  set-off ;  burden  of  proof. — When  payment  and  set-ofF 

are  pleaded,  the  burden  of  establishing  their  truth  rests  on  the 
defendant ;  and  when  issue  is  joined  on  these  pleas,  with  others,  a 
charge  instructing  the  jury,  if  they  found  the  evidence  to  be  in 
equilibrium,  on  any  or  all  the  issues  presented,  their  verdict  must 
be  for  the  defendant,  is  properly  refused.  Brigham  &  Co.  v.  Car- 
lisle, 24s. 

6.  Right  of  retainer  by  executor  or  administrator,  and  presumed  extin- 

guishment of  debt-,  at  common  law,  and  under  statutes. — At  common 
law,  an  executor  or  administrator  had  the  right  to  retain  for  his 
own  debt  out  of  any  legal  assets  that  came  into  his  hands,  in  pre- 
ference to  other  creditors  of  equal  degree  ;  and  having  this  right, 
when  assets  came  into  his  hands,  which  he  might  applj^,  the  law 
made  the  application,  and  his  debt  was  regarded  as  extinguished. 
But  this  principle  is  modified  by  the  statutory  provisions  govern- 
ing the  administration  and  settlement  of  estates,  which  restrict 
the  rights  and  powers  of  executors  and  administrators,  forbid  any 
preference  among  debts  of  equal  degree,  and  require  an  order  of 
court  for  the  sale  of  property  before  it  can  be  applied  to  the  pay- 
ment of  debts;  and  under  these  statutory  provisions,  if  an  ad- 
ministrator accounts  fully  for  all  assets  that  have  come  to  his 
hands,  not  retaining  for  his  own  debt,  nor  exercising  his  statu- 
tory rights  to  procure  a  sale  of  the  property,  the  heirs  or  devisees 
may  set  up  the  statute  of  limitations  in  defense  of  a  suit  to  sub- 
ject the  lands.     Trimble  v.  Fariss,  260. 

PERJURY.  See  Criminal  Law,  80,  81. 

PLEADING  AND  PRACTICE. 

1.  Action  for  rent  of  wife's  lands;  whois  proper  party  plaintiff . — When 
the  rents,  income  and  profits  of  the  wife's  statutory  estate  are  the 
mere  incident  of  a  suit  for  the  recovery  of  the  corpus,  the  action 
is  properly  brought  in  her  name  as  sole  plaintiff;  but,  when 
they  are  the  subject  of  a  separate  suit,  and  accrue  after  marriage, 
the  husband  may  recover  them  by  action  in  his  own  name  ;  and 
the  fact  that  the  lease  was  made  by  the  wife  dtim  sola  does  not 
affect  his  right  of  action.  {Overruling Boggs  v.  Price,  64  Ala.  514.) 
Williamson  v.  Baker,  590. 
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2.  Action  for  property  conveyed  by  husband  to  ivife. — A  conveyance  of 

property  by  the  husband,  to  the  wife  directh',  does  not  create  in 
her  any  legal  title, 'and  is  not  available  to  support  an  action  at 
law  by"  the  wife,  but  the  action,  if  founded  on  the  legal  title,  may 
be  brought  by  the  husband  as  trustee;  "and  when  the  recovery 
rests  wholly  on  upholding  and  enforciug  the  equitable  title  or 
claim  of  the  wife,  resort  must  be  had  to  a  court  of  equity,  which 
alone  is  competent  to  give  effect  to  such  conveyances."  Loeb  & 
Bro.  V.  Manasses,  555. 

3.  Action  by  principal  on  contract  of  agent. — When  an  agent  makes  a 

contract  for  the  benefit  of  his  principal,  whose  name  is  not  dis- 
closed, the  principal  may  sue  on  it  in  his  own  name.  Bell  v.  Rey- 
nolds &  Lee,  511. 

4.  Statutory  real  action;  who  can  recover  in. — When   several   persons 

join  as  plaintiffs,  in  a  statutory  real  action,  all  must  recover,  or 
none  of  them  can.     Whitlow  v.  Echols,  2P6. 

5.  Death  of  one  of  two  joint  plaintiffs. — In  an  action  on   an  injunction 

bond,  brought  by  the  two  obligees  jointly,  if  one  of  them  dies 
pending  the  suit,  it  may  be  continued  and  prosecuted  to  judg- 
ment in  the  name  of  the  survivor  alone.  Rosser  v.  Timberlake,  162. 

6.  Amendment  by  striking  out  party   defendant. — In  an  action  against 

several  defendants,  founded  on  a  cause  of  action  which  is  joint, 
or  joint  and  several,  a  discontinuance  as  to  one  who  is  served 
with  process,  or  an  amendment  striking  him  out  as  a  party,  ex- 
cept on  some  ground  of  personal  defense,  operates  a  discontinu- 
ance of  the  entire  action.     Jones  v.  Engelhardt,  505. 

7.  Same. — In   an  action  against  two  or  more,  on  a  joint  cause  of 

action,  a  recovery  can  not  be  had  on  proof  of  a  separate  contract 
made  by  each  ;  but,  in  an  action  against  two,  if  the  complaint  con- 
tains only  the  common  counts,  and  the  evidence  shows  a  separate 
contract  or  liabilit}'  on  the  part  of  one  only,  the  name  of  the  other 
may  be  struck  out  by  amendment  (Code,  §  3156),  or  a  discontin- 
tiance  entered  as  to  him,  without  affecting  the  right  to  judgment 
against  the  first.     lb.  505. 

8.  Amendment  bringing  in  new  defendant. — Ninety  days  being  the  pe- 

riod within  which  a  statutory  action  must  be  brought  to  enforce  a 
mechanic's  lien  (Code,  §  34.54),  if  the  action  is  commenced 
against  the  husband  alone,  and  the  wife  is  brought  in  as  a  de- 
fendant, by  amendment,  after  the  expiration  of  ninety  days  from 
the  filing  of  the  lien,  the  statute  is  a  complete  bar  in  her  favor. 
Seibs  V.  Engelhardt,  508. 

9.  Complaint,  in  action  on  policy  of  insurance. — In  an  action  on  a  policy 

of  marine  insurance,  a  complaint  which  fully  complies  with  all 
the  requisites  of  the  prescribed  form  given  in  the  Code  (p.  704, 
Form  No.  16),  is  sufficient  on  demurrer,  and  it  is  not  necessary 
that  it  should  negative  matters  of  defense.  Phoenix  Insurance  Co. 
V.  Moog,  284. 

10.  Complaint;  joinder  of  counts  against  owner  and  contractor. — ^It  is 

not  a  misjoinder  of  counts  to  unite  both  the  contractor  and  owner 
in  the  complaint  of  a  material-man  to  enforce  his  lien.  The  whole 
proceeding  is  in  the  nature  of  a  bill  in  equity  for  the  enforcement 
of  a  lien  on  land,  and  all  persons  interested  in  the  matter  in  con- 
troversy, or  in  the  property  sought  to  be  subjected  to  the  lien,  are 
authorized  to  be  made  parties.  The  question  is  unaffected  by  the 
fact  that  the  lien  is  worked  out  by  a  species  of  subrogation  in  one 
case,  and  by  personal  liability  in  the  other.  Trammell  v.  Hud- 
mon,  222. 

11.  Same;  action  for  breach  of  special  contract. — To  maintain  an  action 

for  the  breach  of  a  special  contract,  by  which  a  railroad  company 
bound  itself,  in  consideration  of  %  promise  by  the  owner  of  lands 
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to  convey  to  it  a  right  of  way  through  his  lands,  (1st)  to  pay  him 
a  specified  sum  of  money,  (2d)  to  establish  a  station  or  depot  at 
or  near  a  named  road-crossing,  (3d)  to  fence  the  track  through  his 
lands,  (4th)  to  locate  the  house  for  the  section  hands  at  or  near  the 
station,  and  (5th)  to  appoint  him  agent  for  said  station,  to  con- 
tinue him  as  such  so  long  as  he  faithfully  discharged  the  duties 
of  the  agency,  and  to  pay  him  a  salary  as  agent  of  $30  per  month, 
should  the  business  of  the  station  justify  the  same,  the  plaintiff 
must  aver  that  he  made  application  for  the  agency  ;  and  to  sup- 
port a  claim  to  compensation  at  $30  per  month,  he  must  aver  that 
the  business  of  the  station  justified  the  payment  of  that  sum. 
Evans  v.  C,  S.  &  M.  Railroad  Co.,  341- 

12.  Same;  action  againH  railroad  company;  averment  of  time  and  place. 

In  an  action  against  a  railroad  conpany,  to  recover  damages  for 
injuries  to  live  stock  caused  by  the  defendant's  cars  or  locomo- 
tives, the  complaint  must  allege  with  reasonable  certainty  "th« 
time  when  and  the  place  where  the  killing  or  injury  occurred" 
(Code,  §  1711) ;  but,  where  the  complaint  does  not  show  that  the 
injury  was  caused  by  the  defendant's  cars  or  locomotives,  the 
statute  does  not  apply,  and  a  complaint  as  at  common  law  is  suf- 
ficient.    Railroad  Co.  v.  Schafner,  567. 

13.  Same;  variance. — Under  a  complaint  in   the  form  prescribed  for 

the  non-delivery  of  goods  by  a  carrier  (Code,  p.  703,  Form  No. 
13),  a  recovery  can  not  be  had  on  proof  that  they  were  de- 
livered in  a  damaged  condition.  >S.  &  N.  Ala.  Railroad  Co.  v. 
Wilson,  587. 

14.  Variance  between  affidavit  and  complaint,  as  to   amount   of  debt. — A 

variance  between  the  affidavit  and  attachment  and  the  complaint, 
as  to  the  amount  of  the  plaintiff's  debt,  can  probably  be  taken 
advantage  of  only  by  plea  in  abatement ;  and  it  is  not  available 
on  error,  after  judgment  by  default.     McAbee  v.  Parker,  573. 

15.  Demurrer;  specification  of  causes. — When  a  demurrer  is  sustained, 

and  no  special  causes  are  set  out  in  the  record,  this  court,  acting 
on  the  presumption  in  favor  of  the  primary  court,  will  affirm,  if 
there  be  any  sufficient  cause  of  demurrer ;  but,  where  special 
grounds  are  assigned,  they  alone  will  be  considered.  Sessions  & 
Leary  v.  Boykin,  328. 

16.  Pleading  over,  after  demurrer  sustained;  error  without  injury. — After 

judgment  on  demurrer,  pleading  over  is  matter  of  right,  and  is 
not  a  waiver  of  the  privilege  of  assigning  the  judgment  on  de- 
murrer as  error  in  the  appellate  court,  unless  the  party  has  had 
the  benefit  of  the  demurrer  on  the  trial  of  other  equivalent  issues 
(Code,  §  3007) ;  but,  where  it  appears  that  the  defendant,  after 
demurrers  sustained  to  his  original  pleas,  had  the  full  benefit  of 
the  same  defense  under  amended  i^leas,  the  ruling  on  the  de- 
murrers, if  erroneous,  is  error  without  injury.  Insurance  Co.  v. 
Moog,  284. 

17.  Plea  of  fraud. — At  common  law,  it  was  necessary,  in  a  plea  aver- 

ring fraud,  to  state  the  facts  constituting  the  supposed  fraud  ;  and 
this  rule  is  unchanged  by  the  statutory  provision  (Code,  §  2987), 
that  "  the  plea  must  consist  of  a  succinct  statement  of  the  facts 
relied  on."    lb.  284. 

18.  Pleading  negligence. — General  averments  of  negligence,   whether 

in  a  complaint  or  a  plea,  are  not  sufficient,  unless  accompanied 
with  a  statement  of  the  facts  from  which  the  conclusion  of  negli- 
gence follows.     lb.  284. 

19.  Plea  of  fraudulent  representation  in  procuring  policy. — In  an  action 

on  a  policy  of  marine  insurance,  a  plea  which  avers  that,  "  at  the 
time  said  policy  was  obtained  from  this  defendant,  it  ivas  fraudu- 
lently represented  to  defeudant  that  there  was  to  be  a  much  larger 
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quantity  of  goods  placed  on  board  of  said  vessel  by  said  plaintiffs, 
for  said  voyage,  tluin  was  shipped  upon  her  by  them  for  said 
voyage,"  is  defective  on  demurrer,  because  it  does  not  allege  the 
plaintiff's  agencv  or  complicity  in  the  fraudulent  representation. 
lb.  ^84.  "  _  . 

20.  Plea,  of  rion  est  factum;  u-hen  necessary. — In  an  action   against  the 

individual  members  of  a  partnership,  describing  thom  as  doing 
business  under  the  partnership  name,  and  founded  on  a  promis- 
sory note  executed  by  one  of  tlie  partners  in  the  firm  name ;  un- 
less the  execution  of  the  note  is  denied  by  a  sworn  yjlea  (Code, 
§  3036),  it  is  admissible  as  evidence  without  any  proof  of  its  exe- 
cution.    Ladiga  Saw-Mill  Co.  v.  Smith,  108. 

21.  Plea  of  not  guilty.— In  ejectment,  as  in  the  statutory  action  in  the 

nature  of  ejectment,  the  plea  of  not  guilty  is  an  admission  of  the 
defendant's  possession  (Code,  §  2963),  and  is  equivalent  to  the 
consent  rule.     Sioann  &  Billups  v.  Kidd,  173. 

22.  Payment  and  set-off;  burden  of  proof. — When  payment  and  set-off 

are  pleaded,  the  burden  of  establishing  their  truth  rests  on  de- 
fendant; and  when  issue  is  joined  on  these  pleas,  with  others,  &, 
charge  instructing  the  jury,  if  they  found  the  evidence  to  be  in 
equilibrium,  on  any  or  all  the  issues  presented,  their  verdict 
must  be  for  the  defendant,  is  properly  refused.  Brigham  tfc  Co. 
V.  Carlisle,  2^3. 

23.  Statute  of  frauds;  when  will  be  considered  waived. — The  statute  of 

frauds  must  be  specially  pleaded,  or  it  will  be  considered ,  as 
waived.     lb.  243.  * 

24.  Pleading  statute  as  to  license  for  retailing  spirituous  liquors. — When 

the  action  is  founded  on  a  note,  which  does  not  disclose  that  any 
part  of  the  consideration  is  the  price  of  such  liquors,  the  statute 
(Code,  §  1546)  must  be  specially  pleaded,  and  is  not  available 
under  the  plea  of  want  of  consideration,  or  failure  of  considera- 
tion ;  but  the  plea,  though  asserting  a  sale  of  spirituous  liquors 
by  retail  without  license,  does  not  impose  on  the  defendant  the 
burden  of  proving  the  want  of  license.     Rasberry  v.  Pulliam,  191. 

25.  Misnomer. — The  variance  between  the  names  Donnelly  and  Donly 

is  not,  as  matter  of  law^,  sufficient  to  support  a  plea  in  abatement 
on  the  groimd  of  misnomer.     Donnelly  v.  The  State,  453. 

26.  Plea  puis  darrein  continuance. — In  an  action  for  the  breach  of  a 

special  contract,  by  which  a  railroad  company  bound  itself, 
among  other  things,  to  fence  its  track  through  plaintiff's  lands,  if 
a  fence  was  built  by  the  company  after  suit  brought,  and  was  ac- 
cepted by  plaintiff  in  full  satisfaction  of  that  breach,  this  is  only 
available  under  a  sworn  plea  puis  darrein  continuance.  Evans 
V.  Railroad  Co.,  341. 

27.  Argument  of  couusel;  discretionary  power  of  court  to  interrupt. — The 

court  has  a  discretionary  power  to  require  all  legal  propositions 
to  be  argued  to  the  court,  and  not  to  the  jury  ;  and  may  properly 
interrupt  counsel  when  reading  from  a  text-book,  and  state  that 
the  principle  announced  is  not  correct.     Harrison  v.  The  State,  5. 

28.  Reading  extracts  from  adjudged  cases  to  jury. — Counsel  may  read  to 

the  jury,  in  the  presence  of  the  court,  as  part  of  their  argument, 
extracts  from  the  published  decisions  of  this  court,  w'hen  perti- 
nent to  the  questions  involved  in  the  case,  and  containing  correct 
expositions  of  the  law.     Stewart  v.  The  State,  436. 

PUBLIC  LANDS. 

1.  Judicial  notice  of. — The  premises  conveyed  being  described  in  a 
deed    as  a  subdivision  of    a  section  in    "fractional   township 
twenty   (20)   of   range  thirteen   (13),'-'   the  description  is  suffi- 
ciently certain  and   definite  without   adding  the  name  of  the 
45 
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county  in  which  the  lands  lie,  since  the  courts  judicially  know 
that  there  is  but  one  fractional  township  answering  the  de- 
scription, and  that  it  is  situated  in  Randolph  county.  Webb  v. 
Mullins,  111. 

See  Railroads,  20,  21. 
RAILROADS. 

1.  Executory  contract  for  purchase  of  right  of  way  by  railroad  company. 

A  written  agreement  between  a  railroad  company  and  the  own- 
ers of  certain  town  lots,  through  which  the  track  of  the  railroad 
company  had  been  laid  witliout  any  legal  proceedings  to  condemn 
the  land ;  by  which  the  company  agreed  to  pay  a  specified  sum 
of  money,  and  to  do  certain  grading  and  other  work  on  the  adja- 
cent lots  of  the  owners,  who,  "in  return,"  agreed  to  "give" 
the  company  the  right  of  way  through  the  lands,  vests  in  the 
railroad  company  only  an  equitable  title,  leaving  the  legal  title 
in  the  owners.     Hooper  v.  C.  &  W.  Railwad  Co.,  213. 

2.  Equitable   estoppel. — A   railroad   company   having  constructed  its 

road  through  plaintiff's  lands,  without  objection  by  him,  under 
an  executory  contract  for  the  purchase  of  the  right  of  way,  can 
not  defeat  an  action  of  ejectment  founded  on  his  legal  title,  by 
proof  of  facts  which  would  constitute  an  equitable  estoppel.  lb. 
213. 

3.  Right  of  way  for  railroad;  nature  of ,  and  how  acquired. — Th<^  right 

of  way  for  a  railroad  is  an  easement — an  interest  in  the  freehold ; 
and  it  can  only  exist  in  grant,  or  by  prescription.  East  Ala.  Rail- 
way Co.  V.  T.  &  C.  Rivers  Railroad  Co.,  274. 

4.  EUoppel  against  purchaser   of  railroad;  on  whom  binding,  and  to 

what  extent. — The  defendant  corporation  in  this  case,  having  ac- 
quired its  possession  and  title  to  said  railroad  property  from  the 
corporation  which  bought  from  the  plaintiff,  is  equally  bound  by 
the  estoppel ;  but  this  estoppel  only  extends  to  the  five  miles  of 
road  between  Attalla  and  Gadsden,  which  had  been  surveyed, 
located,  cleared  and  graded  at  the  time  said  sale  and  purchase 
was  made.  As  to  tiiat  portion  of  the  road  which  lies  between 
"  Christopher's  Cut  "  and  the  Coosa  river,  a  gap  of  about  one 
mile,  the  evidence  does  not  show  that  plaintiff,  at  the  time  said 
contract  of  sale  was  made,  had  acquired  the  right  of  wa}',  or  had 
definitely  surveyed  and  located  the  road,  or  was  in  possession  by 
any  visible  marks  of  ownership ;  and  even  if  the  purchasing  com- 
pany were  estopped  from  denying  that  it  acquired  this  portion  of 
the  road  under  its  contract  of  purchase  from  plaintiff  (which  is 
not  decided),  the  estoppel  would  not  be  operative  against  parties 
claiming  under  a  mortgage  executed  by  the  purchasing  company 
before  the  contract  was  made,  but  after  said  company  had  lo- 
cated and  graded  this  part  of  the  road  as  a  portion  of  its  own  line. 
lb.  274. 

5.  Care  and  diligence  required  of  railroad  companies,  in  matter  of  ma- 

chinery furnished  to  employees. — A  railroad  company  is  not  re- 
quired to  warrant  the  perfection  of  its  machinery  or  appliances, 
nor  to  insure  its  employees  against  injury  from  boiler  explosions, 
or  other  like  accidents.  It  is  only  bound  to  use  due  care  and 
diligence — that  is,  the  care  and  diligence  w'hich  a  man  of  ordinary 
prudence,  engaged  in  a  like  business,  would  exercise  for  his  own 
protection  and  the  protection  of  his  property — first  to  furnish  a 
safe  and  suitable  engine,  and  then  to  keep  it  in  that  condition. 
L.  &  N.  Railroad  Co.  v.  Allen's  Adni'r,  494- 

6.  Latent  defects  in  machinery;  liability   of  employer  for  injuries   to 

workman. — For  injuries  suffered  from  the  explosion  of  an  engine, 
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caused  by  a  latent  defect,  which  was  not  visible  or  capable  of  dis- 
covery by  the  closest  inspection  from  within  or  without,  and 
which  was  in  fact  not  known  to  the  railroad  company  or  any  of 
its  servants,  the  railroad  company  is  not  liable  to  an  action  at  the 
suit  of  a  workman  w  ho  is  injured,  unless  it  was  guilty  of  negli- 
gence in  failing  to  discover  the  defect.     lb.  494- 

7.  Same;  negligence  of  fellow-workman. — The  injury  having  occurred 

prior  fothe  passage  of  the  act  approved  February  15th,  1885  (Sess. 
Acts  1884-5,  p.  115),  changing  the  rule  as  to  tiie  liability  of  the 
employer  to  one  of  his  servants  for  injuries  resulting  from  the 
negligence  of  other  fellow-servants;  the  fact  that  a  circumstance 
pointing  to  the  defect  was  discovered,  a  few  hours  before  the  ex- 
plosion, by  other  workmen,  who  failed  to  report  it,  would  not 
render  the  company  (or  employer)  liable.     lb.  494- 

8.  New  inventions  for  machinery;  railroad  company  not  bound  to  adopt. 

A  railroad  company  is  not  required,  by  its  duty  to  its  emploj'ees 
and  servants,  to  adopt  every  new  invention  or  appliance  which 
may  be  useful  in  its  business,  and  which  may  serve  to  diminish 
the  risks  to  life,  limb  or  property  incident  to  its  service ;  it  is  suf- 
ficient to  adopt  such  as  are  ordinarily  used  by  prudently  con- 
ducted roads,  engaged  in  like  business,  and  surrounded  by  like 
circumstances.     lb.  494- 

9.  Tests  of  boilers  by  steam  and  hydraulic  pressure. — The  application 

of  the  steam  test  for  boilers  being  shown  to  be  neither  practicable 
nor  generally  approved,  on  account  of  its  danger;  and  the  hy- 
draulic test,  as  shown  by  the  evidence,  being  extraordinary  and 
rarely  used,  except  when  engines  are  first  put  in  use,  or  fail  to 
work  well,  or  when  they  are  overhauled  periodically;  the  failure 
of  the  railroad  company  to  have  either  or  both  of  these  tests  ap- 
plied to  the  defective  boiler,  does  not  authorize  the  imputation  of 
negligence.     lb.  494- 

10.  Same. — Nor  can  negligence  be  imputed  to  the  railroad  company, 

on  account  of  the  failure  to  apply  the  hydraulic  test  to  the  engine, 
w^hen  it  w-as  last  overhauled  at  the  shops,  about  ten  months  be- 
fore the  explosion,  when  the  evidence  shows  that  the  defect  had 
only  existed  from  two  to  six  months.     lb.  494- 

11.  Burden  of  proof  as  to  negligence. — In  an  action  against  a  railroad 

companj'^  by  one  of  its  employees  or  servants,  to  recover  damages 
for  injuries  caused  by  the  explosion  of  an  engine,  the  onus  of 
proving  negligence  is  on  the  plaintiff,  and  it  is  not  enough  to 
prove  the  fact  of  injury  from  the  explosion ;  but  the  rule  is  dif- 
ferent when  the  action  is  brought  by  a  passenger.     lb.  494- 

12.  Action  against,  for  injuries  to  stock;  averment  of  time  and  place. — In 

an  action  against  a  railroad  company,  to  recover  damages  for  in- 
juries to  live  stock  caused  by  the  defendant's  cars  or  locomotives, 
the  complaint  must  allege  with  reasonable  certainty  "  the  time 
when  and  the  place  where  the  killing  or  injury  occurred  "  (Code, 
§  1711) ;  but,  where  the  coinplaint  does  not  show  that  the  injury 
was  caused  by  the  defendant's  cars  or  locomotives,  the  statute 
does  not  apply,  and  a  complaint  as  at  common  law  is  sufficient. 
S.  &  N.  Ala.  Railroad  Co  v.  Schafner,  567. 

13.  Demand  ;   when  unnecessary. — A  demand  and  refusal  being  only  a 

method  of  proving  a  default,  and  the  law  not  requiring  a  useless 
thing,  an  action  may  be  maintained  against  a  carrier  for  the 
loss  of  goods,  without  proof  of  a  demand  at  the  place  of  destina- 
tion, when  the  evidence  shows  that  the  goods  never  reached  that 
place.     L.  &  N.  Railroad  Co.  v.  Meyer,  597. 

14.  Liability  as  carrier  for  goods  consigned  beyond  terminus  of  route. 

When  a  common  carrier  receives  goods  consigned  to  a  place  be- 
yond the  terminus  of  his  own  line,  and  does  not  limit  his  liability 
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by  express  contract,  he  assumes  the  duty  and  obligation  to  de- 
liver them  safely  at  the  place  of  destination,  and  is  liable  for  a 
loss  occurring  on  any  part  ot  the  route.     lb.  507. 

15.  Same  ;  limitation  of  liability  by  express  stipulation. — The    carrier 

may,  by  express  contract,  limit  his  liability  to  losses  or  damage 
occurring  on  his  own  route ;  but  such  limitation  must  be  shown 
to  have  been  brought  to  the  notice  of  the  consignor,  and  to  have 
been  accepted  by  or  acquiesced  in  by  him.     lb.  597. 

16.  Same. — If  the  consignor,  contemporaneously  with  the  delivery  of 

the  goods  to  the  carrier,  receives  a  bill  of  lading  limiting  the 
liability  of  the  carrier  to  losses  occurring  on  his  own  route,  "  pos- 
sibly he  woiild  be  conclusively  presumed  to  have  read  it,  and 
to  have  acquiesced  in  it;"  but  this  principle  does  not  apply, 
where  it  is  shown  that  the  carrier,  receiving  the  freight  for  the 
entire  route,  made  out  a  bill  of  lading,  Avhich,  being  incomplete 
as  to  the  amount  of  the  charges,  was  not  delivered  to  the  con- 
signor at  the  time,  but  was  afterwards  forwarded  to  him  by  mail 
at  the  place  of  destination,     lb.  597. 

17.  Liability  of  carrier  for  goods  carried  at  "owner's  risk." — When   loss 

or  damage  to  goods  occurs  while  they  are  in  the  custody  of  the 
carrier,  though  carried  at  "owner's  risk,"  the  carrier  must  malce 
at  least  a  prima  facie  showing  that  it  was  not  caused  by  his  neg- 
gence.     S.  &  N.  Railroad  Co.  v.  Wilson,  587. 

18.  Implied  admission  of  injury,  by  failure  to  deny. — When   compensar 

tion  is  demanded  of  a  railroad  company  for  damages  to  goods 
transported,  and  the  demand  is  I'efused  on  the  ground  that  (he 
goods  were  carried  at  the  "owner's  risk  ;"  this  is  a  circumstance 
from  which  the  jury  may  infer  a  waiver  of  all  other  grounds  of 
defense,  and  an  admission  that  the  goods  were  damaged  while  in 
possession  of  the  carrier.     lb.  587. 

19.  Variance;  loss   of  goods,  and  damage. — Under  a  complaint  in  the 

form  prescribed  for  the  non-delivery  of  goods  by  a  carrier  (Code, 
p.  703,  Form  No.  13),  a  recovery  can  not  be  had  on  proof  that 
they  were  delivered  in  a  damaged  condition.     lb.  587. 

20.  Title  of  purchaser  to  lands   acquired  from  railroad  company,  under 

provisions  of  Debt  Settlement  Act. — Under  the  19th  section  of  the 
act  approved  February  23d,  1876,  commonly  called  the  Debt  Set- 
tlement Act,  such  lands  as  "  had  been  sold  by  said  railroad  com- 
pany [Alabama  &  Chattanooga]  under  the  authority  reserved  to 
it  by  the  act  of  February  11th,  1870,"  were 'excepted  from  the  op- 
eration of  the  deed  to  Swann  &  Billups  as  trustees,  and  "  the 
titles  of  all  bona  fide  purchasers  of  any  portions  of  said  lands  ac- 
quired under  said  authority  "  were  confirmed;  but  the  act  does 
not  create  any  new  title,  nor  confer  a  legal  title  on  a  purchaser 
from  one  who,  without  authority,  assumed  to  act  as  agent  of  the 
railroad  company,  although  he  may  invoke  an  equitable  estoppel 
against  the  corporation  from  its  knowledge  and  presumed  ratifi- 
cation of  the  acts  of  such  agent.  Standifer  v.  Swann  &  Billups, 
88. 

21.  Sale  of  lands  by  railroad  company  under  ojct  approved  February  11, 

1870. — Under  the  provisions  of  the  act  approved  February  11th, 
1870,  "  to  loan  the  credit  of  the  State  to  the  Alabama  &  Chatta- 
nooga Railroad  Company  for  the  purpose  of  expediting  the  con-, 
struction  of  the  railroad  of  said  company  "  (Sess.  Acts  1869-70, 
pp.  89-92),  the  right  was  reserved  to  the  railroad  company  to 
sell  any  part  of  the  lands  in  accordance  with  the  terms  of  the 
grant  by  Congress,  but  with  the  proviso  added,  that  "  the  pro- 
ceeds of  said  sales  shall  be  appropriated  to  the  payment  of  the 
first  mortgage  bonds  of  said  company"  (§1);  and  by  force  of 
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this  proviso,  a  conveyance  by  the  corporation  to  its  attorney,  in 
payment  of  fees  for  professional  services  rendered,  would  convey 
no  title,  he  being  chargeable  with  Aotice  of  the  trust,    lb.  88. 

RECEIVER.     See  Chancery,  20,  21. 

REFUSING  TO  TESTIFY  BEFORE  GRAND  JURY.     See  Criminal 
Law,  67. 

REMAINDERS. 

1.  Bequest  for  life,  with  remainder  over;  rights  of  respective  parties,  and 

how  enforced. — When  property  in  which  one  person  has  an  estate 
for  life,  with  remainder  over,  is  sold  under  an  order  of  the  Pro- 
bate Court,  that  court  should  not  suffer  the  proceeds  of  sale  to  go 
into  the  hands  of  tiie  tenant  for  life,  but  he  should  be  left  to  seek 
redress  in  a  court  of  equity,  where  he  would  be  required  to  exe- 
cute a  suitable  bond  for  the  protection  of  the  remainder-men ; 
yet,  if  he  is  allowed  to  receive  and  use  the  money  without  objec- 
tion, and  it  can  not  be  traced  into  any  particular  property  pur- 
chased by  him,  the  remainder-men  may  assert  in  equity  a  pecun- 
iary demand  against  his  estate.     Farris  v.  Stoutz,  130. 

2.  Rights  of  life-tenant  and  remainder-men  in  trust  funds. — When  mon- 

eys are  bequeathed  in  trust,  to  be  invested  by  the  trustees  in  good 
stocks,  or  in  loans  secured  by  bond  and  mortgage,  the  income  to 
be  paid  to  the  testator's  two  daughters  during  life,  with  remain- 
der to  their  children,  if  any,  and  remainder  over  in  default  of 
children,  it  is  the  duty  of  the  trustees  to  preserve  the  principal 
of  the  trust  fund  for  the  benefit  of  the  remainder-men,  paying  the 
interest  only  to  the  tenants  for  life ;  and  any  surplus  of  accruing 
interest  during  the  minority  of  the  tenants  for  life,  in  excess  of 
their  maintenance  and  education,  becoming  a  ]>art  of  the  princi- 
pal, should  be  preserved  in  the  same  way.  Milhous  v.  Dunham, 
48. 
RETAILING  SPIRITUOUS  LIQUORS.  •  See  Criminal  Law,  88-93 ; 
License. 

RIPARIAN  RIGHTS.     See  Chancery,  3,  4. 

SEARCH-WARRANT. 

1.  Affidavit  for  sear ch-tvarr ant. — An  affidavit  for  a  search-warrant, 

which  states  that  the  person  making  it  "  has  lost  seed-cotton, 
taken  from  off  his  farm,  and  he  thinks  it  has  been  carried  to  the 
pens  of  M.,  P.  and  S.  on  C.'s  farm,  and  that  he  has  some  small 
pieces  of  paper  in  the  cotton  with  the  figure  5  on  them,"  does 
not  show  a  statutory  ground  for  issuing  the  wi'it  (Code,  §§  4006- 
07) ;  and  if  the  warrant,  following  the  affidavit,  states  only  the 
same  facts,  it  is  void  on  its  face,  and  the  officer  executing  it  is  a 
trespasser.     Counts  v.  Harlan,  551. 

2.  Forthcoming  bond  for  property. — In  executing  a  search-warrant,  the 

officer  is  required  to  take  possession  of  the  property  therein 
described,  and  to  carry  it  before  the  magistrate  who  issued  the 
writ  (Code  §§  4005-21) ;  and  he  has  no  authority  to  leave  it  with 
the  person  in  whose  possession  it  is  found,  taking  a  forthcoming 
bond  for  it.     lb.  551. 

SET-OFF. 

1.  Against  witness-certificate. — ^A  witness-certificate,  not  being  com- 
mercial paper,  is  subject  in  the  hand  of  an  assignee,  when  trans- 
ferred after  maturity,  to  a  set-off  which  was  available  against  the 
witness  himself,     Campbell  &  Wright  v.  Conner,  211. 
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2.  Same.. — Witness  fees  in  a  civil  suit,   being  taxed   as  costs,  are 

merged  in  the  judgment,  and  may  be  collected  under  execution 
for  the  benefit  of  the  witness  (Code,  §  3140) ;  and  a  cross  demand 
"which  the  party  summoning  tlie  witness  may  have  against  him, 
not  being  available  as  a  set-oif  in  the  action  at  law,  may  be  estab- 
lished as  a  set-off  in  equity,  on  proof  of  the  witness'  insolvency 
when  the  claim  accrued.     lb.  311. 

3.  At  Jaw,  or  in  equity;  trhat  demands  are  available. — At  law,  adebt  due 

from  the  plaintiff,  to  the  defendant  as  administrator,  is  not  avail- 
able as  a  set-off  against  an  individual  debt,  the  dei)ts  not  being 
due  in  the  same  right;  nor  is  it  available  as  a  set-off  in  equity,  if 
the  plaintiff  is  solvent  and  sui  juris,  so  that  a  personal  judgment 
against  him  would  be  effective;  but,  if  the  plaintiff  is  insolvent, 
or  a  married  woman,  against  whom  a  personal  judgment  can  not 
be  rendered,  a  court  of  equity  will  set  off  the  two  demands 
against  each  other.     Farris  &  McCurdy  v.  Houston,  250. 

4.  Burden  of  proof . — When  payment  and  set-off  are  pleaded,  the  bur- 

den of  establishing  their  truth  rests  on  defendant;  and  when 
issue  is  joined  on  these  pleas,  with  others,  a  charge  instructing 
the  jury,  if  they  found  the  evidence  to  be  in  equihbrium,  on  any 
or  all  the  issues  presented,  their  verdict  must  be  for  the  defend- 
ant, is  properly  refused.     Brigham  &  Co.  v.  Carlisle,  2Jf3. 

SHERIFF. 

1.  Deputy  is  "  officer  of  the  State." — A  special  deputy,  employed  and 
authorized  by  the  sheriff  to  execute  a  jiarticular  process,  is  "an 
officer  of  the  State  "  within  the  meaning  of  the  statute  against  re- 
sisting an  oflicer  in  the  execution  of  process  (Code,  §  4137) ;  in 
the  construction  of  which  statute,  the  court  declines  to  follow  the 
dictum  in  Kavanaugh  v.  The  State,  41  Ala.  399.  Andrews  v.  The 
State,  483. 

SOLICITOR. 

1 .  Appointment  of  deputy. — Under  the  statute  authorizing  the  appoint- 

ment of  a  "competent  attorney  to  act  in  the  solicitor's  place," 
when  that  officer  is  absent,  or  disqualified  to  act  (Code,  §  775; 
Sess.  Acts  1878-9,  p.  42),  the  appointment  must  be  made  by  the 
court  while  in  session,  and  must  be  entered  of  record ;  and  it  can 
only  be  proved  by  tlie  record.     Joi/ner  v.  The  State,  448. 

2.  Solicitor's  signature  to  indictment. — The  legal  evidence  of  the  verity 

of  an  indictment  is  its  return  as  a  true  bill  by  the  grand  jury,  as 
shown  by  the  signature  of  the  foreman  ;  and  the  signature  of  the 
solicitor  is  not  essential  to  its  validity.     Ih.  448. 

3.  Same. — An  indictment  will  not  be  struck  from  the  files  because  it 

is  not  signed  by  the  solicitor,  his  signature  not  being  essential  to 
its  validity.     Cross  v.  The  State,  430. 

4.  D  eputy- solicit  or' s  appearance  before  grand  jury,  and  signature  to  in- 

dictment.— An  indictment  will  not  be  struck  from  the  files,  on 
motion,  because  it  was  drafted  by  the  deputy-solicitor,  nor  be- 
cause he  appeared  before  the  grand  jury  during  tlieir  investiga- 
tion of  the  case.     Ih.  430. 

5.  Evidence  before  grand  jury;  legality  and  sufficiency  of. — An   indict- 

ment will  be  (}uashed,  on  motion,  when  it  is  shown  that  the  wit- 
ness before  the  grand  jury,  on  whose  testimony  it  was  found,  was 
sworn  by  a  i)erson  who  was  acting  as  special  solicitor,  and  whose 
appointment  was  void.     Joyner  v.  The  State,  448. 

STALE  DEMANDS.     See  Chanceky,  34. 
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STATUTES. 

1.  Repeal  by  implication. — The  repeal  of  statutes  by  implication  is  not 

favored,  but  is  only  allowed  when  the  two  statutes  are  in  irre- 
concilable conflict,  and  a  reasonable  field  for  the  operation  of 
each  can  not  be  found ;  and  if  effect  can  be  given  to  a  part  of  the 
old  statute,  without  violating  any  of  the  provisions  of  the  new, 
tlie  repeal  is  only  partial.     Ahernathy  v.  The  State,  411- 

2.  Effect  of  statutes  on  pending  suits. — Jurisdiction  is  generally  deter- 

mined by  the  status  of  the  law  and  facts  as  they  exist  when  the 
suit  was  instituted  ;  a,nd  it  may  admit  of  doubt,  whether  an  in- 
junction, rightful  in  all  respects  when  issued,  should  be  defeated 
by  a  statute  subsequently  enacted,  giving  a  remedy  at  law.  Far- 
ris  &  McCurdy  v.  Houston,  250. 

3.  Statutory  provisions  as  to  form  and  requisites  of  deed. — ^The  statute 

dispensing  with  the  necessity  of  a  seal,  and  giving  effect  to  in- 
struments in  writing  according  to  the  intention  of  the  grantor 
(Code,  §  2948),  being  remedial,  must  be  liberally  construed,  in 
order  to  suppress  the  mischief  intended  to  be  remedied,  and  to 
effectuate  the  purpose  and  intent  of  the  law-makers ;  but,  being 
also  in  modification  of  the  common  law,  its  operation  will  not  be 
extended  by  construction.     Webb  v.  Muliins,  111. 

SUBSTITUTION  OF  LOST  RECORDS. 

1.  Statutory   provisions. — The   statutory    provisions   authorizing  the 

substitution  of  the  record  of  any  judgment  or  judicial  pro- 
ceeding which  has  been  lost  or  destroyed  (Code  ^  555- 
58),  are  cumulative  to  the  inherent  power  which  the  court  pos- 
sesses by  virtue  of  its  original  and  plenary  jurisdiction.  Ward  v. 
The  State,  455. 

2.  Record  copies  and  evidence. — It  is  not  necessary  that   the  notice 

of  the  motion  shall  state  the  evidence  Avhich  will  be  offered, 
but  the  substitution  may  be  made  upon  the  best  evidence  that 
can  be  adduced,  if  satisfactory  to  the  court;  and  when  copies  of 
the  lost  record  and  proceedings  are  attached  to  the  notice,  verified 
by  the  affidavit  of  the  clerk,  and  oral  evidence  in  addition  is  of- 
fered, which  is  not  set  out,  this  must  be  held  to  be  satisfactory 
and  sufficient  to  authorize  the  substitution.     lb.  455. 

3.  Same;  sufficiency  of  original  judgment. — On   motion   to  substitute 

the  lost  record  of  the  conviction  and  proceedings  in  a  criminal 
case,  no  question  can  arise  as  to  the  sufficiency  of  the  proceedings 
to  sustain  the  original  judgment.     lb.  455. 

SUNDAY. 

1.  Verdict  on  Sunday. — A  verdict  may  be  received  on  Sunday,  and 
judgment  be  entered  on  it  on  the  next  day.  Chamblee  v.  The 
State,  466. 

SUPERSEDEAS.     See  Bonds,  4,  5,  8. 

TAX-COLLECTOR. 

1.  Official  bond;  liability  under  statutory  provisions. — The  statutory 
provisions  prescribing  the  duties  of  tax-ccllectors,  requiriner  them 
to  pay  into  the  treasury  the  moneys  collected  as  taxes  in  funds  of 
the  same  character  as  received,  and  prohibiting  their  use  or  con- 
version of  the  moneys  collected  (Code,  §§  414,  503,  4265,  4275), 
are  not  reconcilable  with  the  theory  that  the  collector  is  a  debtor, 
and  liable  absolutely  for  the  public  moneys  collected,  and  show 
that  he  occupies  a  relation  analogous  to  that  of  bailee ;  yet  not 
of  an  ordinary  bailee  for  hire,  but,  on  considerations  of  public 
policy,  charged  with  the  highest  degree  of  care  and  diligence — 
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such  as  a  very  cautious  and  prudent  man  exercises  in  respect  to 
tlie  most  important  matters.     The  State  v.  Honston,  576. 

2.  Same;  loss  by  robbery. — If  the  collector,  having  exercised  the  high- 

est degree  of  care,  diligence  and  vigilance  to  prevent  loss,  is 
robbed  of  the  public  moneys  by  irresistible  force,  which  he  could 
not  have  foreseen  or  guarded  against,  this  constitutes  a  good  de- 
fense to  an  action  on  his  official  bond  ;  but,  if  the  money  of  which 
he  was  robbed  was  not  the  same  money  which  he  had  collected, 
or  if  he  had  committed  an  official  d^ault  bj'  his  failure  to  pay  the 
money  into  the  treasury  as  by  law  required,  such  robbery  would 
be  no  defense.    lb.  576. 

3.  Same;  monthly  imyments  into  treasury,  and  excuse  for  not  making . 

In  requiring  the  tax-collector  to  make  monthly  payments  into  the 
treasury,  it  is  not  contemplated  that  he  shall  carry  it  to  the  capi- 
tal in  person  ;  hence,  his  personal  illness,  disabling  him  to  travel, 
does  not  excuse  his  default,  unless  he  was  thereby  prevented 
from  providing  for  the  safe  transmission  of  the  money.     Ih.  576. 

4.  Same;  making  payments  to  county  superintendent. — It  is  the  duty  of 

the  tax-collector,  having  to  pay  a  warrant  to  the  county  superin- 
tendent, either  to  carry  or  to  send  the  money  to  the  county-site, 
where  the  superintendent  kept  his  office ;  but,  if  he  carried  more 
than  the  sum  necessary  to  pay  the  warrant,  he  would  be  guilty  of 
negligence.  lb.  576. 
33.  Declarations  of  party  as  evidence  for  him. — The  declarations  of  the  tax- 
collector,  detailing  the  circumstances  of  his  robbery,  not  consti- 
tuting a  part  of  the  res  gestas,  are  not  competent  evidence  for  him 
and  his  sureties,  when  sued  on  his  official  bond.    lb.  576. 

TAXES. 

1.  Sale  of  lands  for  unpaid  taxes;  jurisdiction  of  court. — Under  the 

statute  approved  February  12th,  1879,  providing  for  the  sale  of 
lands  for  delinquent  taxes  (Sess.  Acts  1878-9,  p.  1),  the  powers 
conferred  on  the  Probate  Court  are  special  and  limited ;  and  to 
sustain  a  decree  of  sale,  the  record  must  affirmatively-ehow  juris- 
diction, both  of  the  subject-matter  and  of  the  person. — Carlisle 
V.  Watts,  JiS6. 

2.  Same;  notice. — The  statute  requires  that  notice,  the  form  of  which 

is  prescribed,  must  be  served  upon  the  owner,  his  agent  or  rep- 
resentative, or  left  at  his  residence ;  or,  if  the  owner  is  unknown, 
or  is  a  non-resident,  must  be  given  by  publication ;  and  such 
notice  is  preliminary  and  essential  to  the  jurisdiction  of  the  per- 
son,    lb.  486. 

3.  Same;  notice  to  decedent's  estate. — After  the  death  of  the  qwner,  the 

notice  must  be  given  to  his  heirs,  or  to  his  personal  representa- 
tive ;  and  a  notice  addressed  to  his  estate,  and  left  at  his  former 
residence,  confers  no  jurisdiction  to  order  a  sale,  when  it  is 
shown  that  he  had  died  many  years  before,  that  his  estate  had 
been  finally  settled  and  distributed,  and  that  the  lands  were,  at 
the  time  of  the  assessment,  in  the  possession  of  purchasers  from 
his  heirs.     lb.  436. 

4.  Acts  of  Feb.  12th  and   13th,  1S79,  relating  to   sale   of  land  for  de- 

linquent taxes. — The  act  approved  February  13th,  1879,  entitled 
"An  act  relating  to  land  sold  for  payment  of  taxes,"  being  of  later 
date  than  the  act  approved  February  12th,  entitled  "An  act  to 
provide  for  the  sale  of  land  and  other  real  estate  for  delinquent 
taxes,  and  the  redemption  thereof"  (Sess.  Acts  1878-9,  pp.  3-8, 
8-9),  necessarily  supersedes  and  repeals  it,  so  far  as  there  is  any 
conflict  between  the  two.  Watson  v.  Kent,  602. 
.  5.  Same;  conclusiveness  of  judgment  ordering  sale. — Under  the  said 
statute  of  February  12th,  1879,  as  construed  in  Driggers  v.  Casmdy 
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(71  Ala.  529),  where  lands  have  been  judicially  condemned  to  the 
payment  of  taxes  by  a  judgment  of  the  Probate  Court  rendered 
m  conformity  to  the  provisions  of  the  statute,  the  record  prima 
facie  showing  jurisdiction,  such  judgment  is  conclusive  on  the 
tax-payer,  as  a  general  rule,  and  can  not  be  impeached  on  any 
ground  which  would  have  been  a  good  defense  against  its  rendi- 
tion; but,  under  the  later  statute,  the  tax-payer  may,  notwith- 
standing the  judgment,  show  that  the  taxes  had  been  paid. 
lb.  60S. 

6.  Sale  of  property  under  decree  in  chancery;  lien  for  municipal  taxes. 

When  lands  are  sold,  under  a  decree  in  chancery,  subject  to  all 
liens  and  incumbrances  held  by  persons  who  are  not  parties  to 
the  suit,  a  lien  for  municipal  taxes  assessed  and  unpaid  is  not 
affected  by  the  sale,  and  payment  thereof  can  not  be  claimed  out 
of  the  proceeds  of  sale.     The  State  v.  Vincent,  233. 

7.  Sale  under  e.recution;  payment  of  taxes  out  of  proceeds. — On  a  sale  of 

property  under  execution,  the  sheriff  is  required  to  pay  the  tax- 
collector  of  the  county,  out  of  the  proceeds  of  the  sale,  all  the 
taxes  due  to  the  State  or  county  (Code  §  419) ;  but  the  statute  has 
no  application  to  municipal  taxes.     Ih.  233. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Who  may  maintain  statutory    claim  suit. — When    an    attachment 

or  execution  against  the  husband  is  levied  on  personal  prop- 
«rt}'  which  he  has  conveyed  directly  to  the  wife,  he  can  not 
maintain  a  statutory  claim  suit  for  it  in  his  own  name  as  trustee 
for  her.  ("The  expression  in  Meyer  v.  SuUzbacher,  75  Ala.  423, 
was  not  necessary  to  the  decision  of  the  case,  and  can  not  be 
considered  as  having  established  a  rule  of  practice.")  Loeb  & 
Bro.  V.  Manasses,  555. 

2.  Affidavit  and  bond  of  claimant. — In  a  statutory  claim  suit,  whether 

commenced  before  a  justice  of  the  peace  or  in  the  Circuit  Court, 
the  affidavit  and  bond  required  of  the  claimant  are  jurisdictional, 
and  can  not  be  dispensed  with  by  consent  of  parties,  express  or 
impUed.     Mobile  Life  Insurance  Co.  v.  Teague,  147. 

3.  Same;  judgment  against  claimant,  on   withdrawal  of  claim. — The 

claimant  having  made  neither  affidavit  nor  bond  in  the  justice's 
court,  and  having  failed  to  give  any  bond  in  the  Circuit  Court,  to 
which  the  case  was  removed  by  appeal,  and  having  withdrawn 
his  claim,  by  consent  of  the  court;  the  court  has  no  jurisdiction 
to  render  judgment  against  him  for  the  value  of  the  property,  nor 
any  other  judgment,  except,  perhaps,  for  costs.     lb.  147. 

4.  Form  of  judgment,  on  verdict  for  plaintiff;  amendment  of  judgment. 

On  the  trial  of  a  statutory  claim  suit,  the  issue  being  found  in  fa- 
vor of  the  plaintifi'in  execution,  the  judgment  should  be,  not  that 
he  recover  the  property  or  its  assessed  value,  but  that  the  prop- 
erty is  subject  to  the  execution ;  but  this,  being  a  clerical  mis- 
prision, and  amendable  in  the  court  V)elow,  will  be  corrected  by 
this  court  at  the  costs  of  the  appellant.     Parker  v.  Wimberly,  64. 

5.  Forfeited  claim  bond;  surrender  of  part  of  property. — On  a  statutory 

trial  of  the  right  of  property  in  and  to  a  stock  of  goods,  on  which 
an  execution  was  levied,  verdict  and  judgment  being  rendered 
against  the  claimant,  if  only  a  part  of  the  goods  are  surrendered 
to  the  sheriff,  the  condition  of  the  claim  bond  is  forfeited,  and  it 
is  the  duty  of  the  sheriff  to  return  it  forfeited  (Code,  §3344) ;  and 
the  forfeited  bond  becomes  a  statutory  judgment  against  the  obli- 
gors, for  the  amount  of  the  original  judgment,  with  interest  there- 
on, not  exceeding  the  value  of  the  goods  as  assessed  by  the  jury. 
Munter  v.  Leinkauff  &  Strauss,  546. 
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6.  Same;  surrender  of  goods  after  expiration  of  thirty  days. — If,  after 

the  expiration  of  thirty  days,  some  of  the  goods  are  restored  to 
the  sheriff,  and  other  goods  of  like  kind  in  lieu  of  the  residue, 
and  are  sold  bj^  him,  notwithstanding  the  return  of  the  bond  for- 
feited, the  amount  realized  by  the  sale  is  a  payment  and  dis- 
charge, pro  tanto,  of  the  liahility  of  the  obligors,  and  available  on 
motion  for  a  supersedeas  of  the  statutory  execution  against  them. 
lb.  546. 

7.  Same;  claim  of  exemption  to  surrendered  goods,  or  proceeds  of  sale. 

The  plaintiff  may  rebut  or  reduce  the  claim  to  a  credit  for  the 
proceeds  of  tlie  goods  so  surrendered  and  sold,  by  showing  that 
one  of  the  defendants  in  the  judgment  has  successfully  asserted 
a  claim  of  exemption  to  a  part  of  the  goods  embraced  in  the 
levy ;  but,  if  the  claim  of  exemption  is  interposed  before  the  for- 
feiture, and  successfully  maintained,  this  would,  pro  tanto,  exon- 
erate the  obligors.     lb.  546, 

TROVER. 

1.  When  mortgagee  may  maintain  action. — When  the  mortgagor,  being 
in  possession  before  default,  and  having  the  right  of  posses- 
sion under  the  terms  of  the  mortgage,  sells  the  entire  property 
to  another,  who  has  notice,  either  actual  or  constructive,  of  the 
mortgage,  the  purchaser  acquires  only  the  interest  of  the  mort- 
gagor, and  holds  subject  to  the  mortgage ;  but  the  mortgagee, 
while  he  may  maintain  a  bill  in  equity  to  prevent  a  threatened 
removal  of  the  property,  or  a  sjiecial  action  on  the  case  for  the 
injury  to  his  lien,  can  not  maintain  an  action  of  trover  before  de- 
fault, not  having  tlie  right  of  possession  until  then.  Hejlin  tfc 
Phillips  V.  Slay,  180. 

TRUSTS. 

1.  Loan  of  trust  funds,  secured  by  mortgage,  not  changing  character  of 

funds. — A  loan  of  trust  funds  by  a  testamentary  trustee,  secured 
by  mortgage  on  lands,  does  not  change  the  character  of  the  funds, 
nor  constitute  an  investment  in  real  estate  :  the  debts  are  chases  in 
action  representing  money,  and  are  subject  to  the  provisions  of 
the  trust.     Milhous  v.  Dunham,  48. 

2.  Misapplication  of  trust  funds  by  trustee;  notice  to  person  dealing  with 

him. — When  trust  funds  are  misapplied  by  a  trustee,  the  person 
dealing  with  him  having  knowledge  of  the  character  of  the  funds, 
the  latter  can  assert  no  rights  under  the  transaction,  as  against 
the  beneficiaries  of  the  trust ;  and  if  he  was  also  acting  in  a  fidu- 
ciary character,  as  guardian  for  an  infant  ward,  his  ward  is  also 
chargeable  with  notice,  and  can  claim  no  benefit  under  the  trans- 
action, nor  enforce  it  against  the  beneficiaries  of  the  trust.  lb.  4S. 

3.  Purchase  of  lands  by  husband,  in  name  of  wife;  right  of  children  to 

enforce  conveyance. — When  the  husband  purchases  lands  for  the 
benefit  of  his  wife,  taking  the  obligation  of  the  vendor  to  make 
title  to  her,  though  paying  the  purchase-money  with  his  own 
funds;  and,  after  paying  the  purchase-money,  deposits  the  writ- 
ten obligation  with  the  vendor,  as  security  for  a  new  loan  to  him- 
self; the  wife  (and  after  her  death  her  children)  may  compel  a 
conveyance  of  the  legal  title  by  the  vendor.  Morris  v.  Hanson, 
230. 

VENDOR  AND  PURCHASER. 

1.  Executory  contract  for  purchase  of  right  of  way  by  railroad  company. 
A  written  agi'eement  between  a  railroad  companvand  the  owners 
of  certain  town  lots,  through  which  the  track  of' the  railroad  had 
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been  laid  without  any  legal  proceedings  to  condemn  the  land ; 
by  which  the  company  agreed  to  pay  a  specified  sum  of  money, 
and  to  do  certain  grading  and  other  work  ou  the  adjacent  lots  of 
the  owners,  who,  "in  return,"  agreed  to  "give"  the  company 
the  right  of  way  through  the  lands,  vests  in  the  railroad  company 
onlv  an  equitable  title,  leaving  the  legal  title  in  the  owners. 
Hooper  v.  C.  &  W.  Railway  Co.,  313. 

2.  When  title  pauses  by  delivery. — On  a  contract  for  the  sale  of  chattels, 

when  there  is  an  agreement  that  they  shall  be  counted,  weighed, 
measured,  or  separated  from  a  larger  bidk,  before  douiinion  over 
them  is  turned  over  to  the  purchaser,  the  sale  is  not  complete, 
and  the  title  does  not  pass,  until  the  count,  weighing,  measure- 
ment, or  separation  takes  place ;  but  a  sale  may  be  complete 
without  these  formalities,  and  even  without  an  agreement  as  to 
the  price,  when  such  is  the  understanding  or  agreement  of  the 
parties,  and  it  is  consummated  by  deliver J^  Aderholt  v.  Em- 
hry,  185. 

3.  Fraud  in  purchase  of  goods;  burden  of  proof  as  to  notice  by  sub- 

purchaser.— In  an  action  of  trover  for  the  conversion  of  goods, 
brought  by  the  vendor  against  a  sul)-purchaser  from  the  original 
fraudulent  purchaser,  the  plaintiff  having  proved  that  the  latter 
obtained  the  goods  with  the  fraudulent  intent  of  not  paying  for 
them,  the  onus  is  on  the  defendant  to  show  a  purchase  for  value 
b}'  himself ;  but  he  is  not  required  to  go  further,  and  disprove 
notice  of  the  fraud  on  the  part  of  the  original  purchaser.  Roswald 
V.  Imbs  d-  Co.,  315. 
.  4.  Fraudulent  sale  of  goods;  offer  to  reitcind  by  purchaser. — When  a 
sale  of  goods  is  made  with  a  fraudulent  intent  on  the  part  of  an 
insolvent  debtor,  the  purchaser  not  i')articipating  in  the  fraud, 
and  having  no  notice  of  such  intent,  actual  or  constructive,  iintil 
after  the  contract  is  complete,*  he  acquires  a  good  title  by  his  pur- 
chase, and  is  not  required  to  offer  to  rescind  on  discovery  of  the 
fraud.     Shealy  &  Finn  v.  Edwards,  176. 

5.  Sale  of  goods  by  insolvent  debtor  to  creditor;  validity  as  against  other 

creditors. — A  sale  of  his  entire  stock  of  goods  by  a  failing  or  in- 
solvent debtor,  at  a  fair  and  reasonable  valuation,  in  absolute  pay- 
ment and  satisfaction  of  a  bona  fide  debt,  no  interest  or  benefit 
being  reserved  to  himself,  is  not  fraudulent  as  against  his  other 
creditors;  and  the  payment  of  an  additional  sum  of  money  by 
the  purchasing  creditor,  the  estimated  dift'erence  between  the 
amount  of  his  debt  and  the  value  of  the  goods,  does  not  lender 
the  transaction  fraudulent,  when  it  is  shown  that  the  money  was 
paid  under  an  express  stipulation  that  it  should  be  applied  in 
payment  of  the  debt  due  to  another  bona  fide  creditor,  and  that  it 
was  so  applied.     Rankin  tSc  Co.  v.  Vandiver  &  Co.,  562. 

6.  What  passes  under  sale  of  ''goods,  wai-es  and  merchandise." — Under 

a  sale  of  "all  my  stock  of  goo(ls,  wares,  and  merchandise  in  my 
store,"  an  iron  safe  will  pass  to  the  purchaser,  if  such  was  the 
intention  of  tlie  parties  at  the  time.     lb.  563. 

7.  Sale  and  conveyance  of  leased  premises. — An  absolute  conveyance 

of  lands  by  the  lessor,  l^efore  the  expiration  of  the  term  for  which 
they  are  leased,  the  purchaser  having  notice  of  the  lease,  passes 
to  him  (mly  the  i-eversion,  which  is  all  the  estate  of  the  grantor; 
and  the  legal  effect  of  the  conveyance  can  not  be  varied  by  proof 
of  parol  agreements,  prior  or  contemporaneous.  Ala.  Gold  Life 
Insurance  Co.  v.  Oliver,  15S. 

8.  Adverse  possession  by  purchaser  or  sub-purchaser. — When   a  pur- 

chaser of  land,  under  an  executory  contract,  is  let  into  possession, 
not  having  paid  the  purchase-money,  nor  received  a  conveyance, 
his  possession  becomes  adverse  when  he   pays  the  purchase- 
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money,  and  not  before ;  but,  if  he  sells  and  conveys  to  a  third 
person,  who  pays  the  stipulated  price,  and  is  placed  in  possession, 
the  possession  of  such  sub-purchaser  is  adverse  to  the  original 
vendor,  and  will  ripen  into  a  title  under  the  statute  of  limitations, 
although  the  first  purchaser  never  paid  the  purchase-money,  and 
never  acquired  any  title.  Beard  v.  Ryan,  37. 
9.  Vendor's  lien;  partial  payment  in  cotton. — A  written  obligation  for 
the  delivery  of  cotton,  in  payment  of  the  purchase-money  for 
lands,  does  not  create  a  lien  on  any  particular  cotton ;  and  cotton 
being  subsequently  delivered  by  the  makerto  the  payee,  its  ap- 
plication is  governed  by  the  same  rules  which  regulate  general 
payments  by  a  debtor  to  his  creditor  ;  it  may  be  shown  to  have 
been  applied,  by  agreement,  to  another  indebtedness.  Smith  v. 
Vaughan,  Wl. 

10.  Waiver  of  vendor's  lien. — On  a  sale  of  lands,  the  purchaser  having 

executed  and  delivered  his  two  notes  for  the  agreed  price,  and 
re-sold  one-half  of  the  land  at  an  increased  price,  he  and  the  sub- 
purchaser executed  arid  delivered  to  the  vendor  their  joint  note, 
payable  on  the  same  day  the  last  of  the  original  purchaser's  notes 
matured ;  and  the  vendor  thereupon  executed  and  delivered  to 
each  of  them  a  deed  for  one-half  of  the  land,  and  a  receipt  for 
their  joint  note,  reciting  therein  that  it  was  held  as  collateral 
security  for  the  original  notes,  which  were  retained  by  him,  and 
was  to  be  sold  by  him,  if  default  should  be  made  in  their  pay- 
ment, and  the  money  applied  to  their  payment  and  satisfaction, 
the  balance,  if  any,  to  be  paid  over  to  the  purchaser ;  and  all 
these  papers  were  dated  and  executed  on  the  same  day.  Held, 
that  these  facts  showed  a  waiver  of  the  vendor's  lien.  Carroll  v. 
Shapard,  358. 

11.  Vendor's  lien;  when  stale  demand. — A  vendor's  lien  on  land,  when 

no  conveyance  to  the  purchaser  is  executed,  does  not  become  a 
stale  demand  until  the  lapse  of  twenty  years  after  the  sale.  Phil- 
lips V.  Adams,  225. 

12.  Same;  presumption  and  proof  of  payment. — A  legal  presumption  of 

payment  does  not  arise  from  mere  lapse  of  time,  until  after  the 
lapse  of  twenty  years,  without  payment  of  interest,  or  any  other 
recognition  of  indebtedness  on  the  part  of  the  debtor ;  yet  posi- 
tive evidence  of  payment  is  not  required,  but  it  may  be  estab- 
lished by  circumstances,  such  as  would  satisfy  a  jury  that  the 
continued  existence  of  the  debt  was  highly  improbable ;  as  in 
this  case,  where  the  vendor,  though  in  necessitous  circumstances, 
did  not  file  his  bill  to  enforce  a  lien  on  the  land,  until  after  the 
lapse  of  nineteen  years  from  the  date  of  the  contract,  and  four- 
teen years  after  the  death  of  the  purchaser,  and  showed  no  excuse 
for  his  delay.     Phillips  v.  Adams,  225. 

13.  Vendor's  lien  on  land  purchased  by  married  woman;  agreement  to  erect 

buildings  as  part  consideration. — On  a  purchase  ot  lands  by  a 
married  woman,  Aic  vendor  retaining  the  legal  title,  and  execut- 
ing to  her  a  bond  conditioned  to  make  title  on  payment  (jf  the 
agreed  sum  in  money,  and  the  erection  of  certain  designated  im- 
provements on  the  land  ;  the  recited  consideration  being  the 
money  agreed  to  be  paid,  "and  the  further  consideration  and 
agreement  "  to  erect  the  buildings  ;  such  agreement  to  erect  the 
buildings,  whether  oral  or  written,  imposes  no  personal  liability 
on  her,  and  creates  no  lien  for  its  performance ;  and  while  a  court 
of  equity  will  charge  the  land  with  the  payment  of  the  purchase- 
money,  as  stipulated,  the  vendor's  only  remedj^  for  the  failure  to 
erect  the  buildings  is  a  refusal  to  execute  a  conveyance  until  they 
have  been  erected.     McDonald  v.  Elyton  Land  Co.,  382, 
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14.  Same;  acceptance  of  note  for  additional  .mm,  in  lieu  of  agreement  to 

erect  buildings. — In  such  case,  the  purchaser  nothavingthe  money 
to  complete  the  erection  of  the  speciiied  building,  and  desiring  to 
obtain  money  by  a  mortgage  on  tlie  properly,  which  she  could 
not  do  until  she  had  an  unincumbered  title  ;  if  the  vendor  there- 
upon accepts  her  note  for  an  additional  sum  of  money,  i»  lieu  of 
the  agreement  to  erect  the  buildings,  or  in  satisfaction  of  its 
breach,  and  executes  a  conveyance  to  her,  the  new  note  does  not 
constitute  a  ifenor  charge  on  the  land.     Ih.  382. 

15.  Same;  new  note  signed  by  husband,  vnthout  author  it  i/  of  wife. — Such 

new  contract  being  made  by  the  husband,  without  the  authority 
of  the  wife,  and  her  name  signed  by  him  to  the  note  jointly  with 
his  own,  the  contract  and  the  note  are  nullities  as  to  her,  and  no 
lien  or  trust  on  the  land  arises  by  implication  of  law.     lb.  S82. 

16.  When  mortgagee  is  purchaser  for  value,    and  entitled   to  protection. 

When  a  mortgage  is  given  to  secure  an  antecedent  debt  which  is 
extended,  and  another  debt  contemporaneously  contracted,  the 
mortgagee  is  a  purchaser  for  value ;  and  he  is  entitled,  as  a  bona 
fide  purchaser,  to  protection  against  any  trust  or  fraud  on  the  part 
of  the  mortgagor  in  the  acquisition  of  the  mortgaged  lands,  of 
which  he  had  no  actual  notice,  nor  knowle<lge  of  facts  sufficient 
to  charge  him  with  constructive  notice.     Whitfield  v.  Riddle,  99. 

17.  Constructive  notice,  as  implied  from  recitals   of  deed. — Where   the 

mortgagor's  deed  from  his  vendor  shows  that  the  legal  title  to  the 
lands  is  in  the  heirs  of  the  decedent,  from  whose  administrator 
said  vendor  purchased,  and  that  apart  of  the  purchase-money  is 
still  unpaid,  the  mortgagee  is  chargeable  with  notice  of  the  heirs' 
right  to  enforce  a  lien  on  the  land,  and  can  not  claim  protection 
against  them  ;  but  these  recitals  would  not  charge  him  with  no- 
tice of  any  fraud  in  the  transaction  between  the  mortgagor  and 
his  vendor  by  which  the  lands  were  acquired.     lb.  99. 

18.  Lis  pendens,  as  constructive  notice. — Lis  pendens  is  constructive  no- 

tice only  while  the  suit  is  pending,  and  does  not  affect  a  pur- 
chaser from  one  of  the  parties  after  the  termination  of  the  suit. 
Lb.  99. 

19.  Constructive  notice,  as  implied  from  records  and  papers  in  matters  of 

insolvent  estate. — The  mortgagor  having  been  bound  as  surety  on 
his  vendor's  notes  for  the  purchase-money,  and,  on  his  subse- 
quent purchase  of  the  lands,  assuming  the  payment  of  these 
notes,  but  afterwards  filing  the  paid  notes  as  claims  against  the 
insolvent  estate  of  his  deceased  vendor ;  the  records  and  papers 
relating  to  that  estate,  showing  no  controversy  or  proceeding  of 
any  kind  in  reference  to  the  land,  do  not  charge  the  mortgagee 
with  constructive  notice  of  any  fraud  on  the  part  of  the  mortga- 
gor as  against  the  creditors  of  the  insolvent  estate.     Lb.  99. 

20.  Sub-purchase  with  notice,  from  mortgagee  without   notice. — When   a 

mortgagee  occupies  the  position  of  a  bona  fide  purchaser  for  value 
without  notice,  a  purchaser  at  a  sale  under  the  mortgage  is 
equally  entitled  to  protection,  notwithstanding '  public  notice  of 
an  adverse  claim  is  given  at  the  sale.     Lb.  99. 

VENUE.     See  Criminal  Law,  30. 

VERDICT.     See  Criminal  Law,  103,  104;  Ejectment,  9. 

WITNESS. 

1.  Competency  of  party  as  witness,  in  action  by  or  against  administra- 
tor, as  to  transactions  with,  or  statements  by  decedent. — Where  the 
administrator  of  the  de<?eased  wife  is  a  party  defendant  to  a  suit 
between  the  children  of  the  deceased  husband,  relating  to  prop- 
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erty  which  is  claimed  as  belonging  to  the  estate  of  each,  one  of 
the  plaintiffs  is  not  competent  to  testify  as  a  witness  to  any  trans- 
action with,  or  statement  by  the  deceased  wife  (Code,  §  3058), 
unless  called  to  testify  by  the  opposite  party.  Skinner  v.  Chap- 
man, 376. 

2.  Same. — On  application  for  an  order  to  sell  lands,  by  the  administra- 

tor of  an  insolvent  estate,  the  decedent's  occupation  of  the  lands 
may  be  proved  by  the  testimony  of  the  personal  representative 
who  makes  the  application  for  the  sale,  such  evidence  not  falling 
within  the  prohibition  of  tlie  statute  (Code,  §  3058)  as  to  trans- 
actions with  and  statements  by  a  deceased  person,  whose  estate 
is  interested  in  the  result  of  the  suit.     Meadows  v.  Meadows,  240. 

3.  Husband  and  wife  as  witnesses  for   each  other. — .On   principles   of 

public  policy,  the  wife  is  not  a  competent  witness  for  her  Imsband, 
when  on  trial  in  a  criminal  prosecution,  although  the  defendant 
is   now  allowed  to  testify  for  himself.    Donnelly  v.  The  State,  453. 

4.  Same. — Under  an  indictment  against  two  persons   for  living  to- 

gether in  adultery  (Code,  §  4184),  the  husband  of  the  woman  is 
not  a  competent  witness  for  the  man,  when  both  are  on  trial  to- 
gether under  the  plea  of  not  guilty.  Birge  v.  The  State,  435. 
6.  Same;  as  witnesses  against  each  other. — On  principles  of  public 
policy,  all  communications  between  husband  and  wife  which 
do  not  upon  their  face  appear  to  be  public,  or  intended  to 
be  so,  are  shielded  from  public  scrutiny  as  evidence,  and  neither 
can  testify  as  to  such  communications  when  the  interests  of  the 
other  are  involved  ;  and  in  criminal  cases,  the  subsequent  disso- 
lution of  the  marriage  relation,  by  decree  of  divorce,  does  not  af- 
fect the  principle,  nor  remove  the  incompetency.  Owen  v.  The 
State,  425. 

6.  To  what  witness  may  testify. — A  witness  may  testify  to  a  person's 

appearance,  as  "He  looked  excited;"  but  not  to  the  impression 
made  on  his  own  mind,  as  "  He  impressed  me  with  the  belief 
that  his  robbery  was  real."     The  Stale  v.  Houston,  576. 

7.  Same. — A  "witness  can  not  be  allowed  to  testify  that  one  of  the 

parties  to  a  difficulty,  in  stopping  the  defendant  a  few  nights  be- 
fore the  difficulty,  did  so  with  the  intention  of  provoking  a 
difficulty.     Harrison  v.  The  State,  5. 

8.  Statements  of  defendant  as  witness. — The  defendant,  testifying  as  a 

witness  for  him-self ,  can  not  be  permitted  to  state  his  motive,  in- 
tention, or  mental  status;  as,  that  he  "  was  in  a  fright,"  when  he 
crossed  the  street  just  before  the  difficulty;  or,  that  he  "  did  not 
come  to  town  that  morning  with  any  purpose  to  engage  in  a  diffi- 
culty, or  to  get  into  trouble  with  any  of  the  W.'s,"  the  family  of 
the  deceased  ;  the  general  rule  applying,  which  forbids  a  witness 
to  state  his  motive,  belief,  intention,  or  state  of  mind,  when  secret 
and  uncommunicated.     Stewart  v.  The  State,  436. 

9.  Same. — In  making  his  statement  to  the  jury,  as  authorized  bj'  the 

statute  (Acts  1882-3,  pp.  3-4),  the  defendant  may  state  the  fact 
that  he  had  had  a  previous  difficulty  with  one  of  the  parties  en- 
gaged in  the  fatal  rencounter,  and  the  general  nature  of  that  diffi- 
culty, as  trivial  or  grave  ;  but  he  can  not  state  the  details  or  par- 
ticulars of  it,  and  he  may  be  interrupted  by  the  court  when 
attempting  to  state  them.  Harrison  v.  The  State,  5. 
10.  Examination  of  defendant  as  witness. — Where  several  persons  are 
jointly  indicted  and  tried,  and  each  avails  himself  of  the  statutory 
privilege  of  testifying  as  a  witness  (Sess.  Act  1884-5,  p.  139),  he 
thereby  becomes  subject  to  examination  and  cross-examination 
as  any  other  witness ;  and  each  has  the  right  to  examine  the 
others  in  his  own  behalf.     Harris  v.  The  State,  482. 
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11.  Same;  cross-examination. — "When  the  defendant  in  a  criminal  case 

avails  himself  of  the  statutory  privilege  of  testifying  as  a  witness 
(Sess.  Acts  18S4-5,  p'.  139),  he  subjects  himself  to  the  test  of 
cross-examination  as  to  any  matter  connected  with  the  transac- 
tion, or  pertinent  to  the  issue,  and  impeachment  by  evidence  as- 
sailing his  general  character,  or  by  proof  of  contradictory  state- 
ments on  oth(?r  occasions;  but  he  can  not  be  cross-examined, 
against  his  objection,  as  to  his  connection  with,  or  commission 
of  other  offenses,  or  matters  which  would  unduly  prejueice  him 
in  the  minds  of  the  jury, — as  by  asking  whether  he  did  not  "be- 
long to  the  Jesse  James  gang.''     Clarke  v.  The  State, .474- 

12.  Examination  of  witness  testifying  as  to  character. — A  witness,  when 

called  to  testify  to  character,  must  testify  to  the  person's  reputa- 
tion in  the  community,  and  not  to  particular  facts  or  rumors  af- 
fecting his  reputation  ;  but,  on  cross-examination,  a  greater  lati- 
tude as  to  details  is  allowed,  and. he  may  be  asked  what  he  had 
heard  other  persons  say,  or  what  he  had  himself  said,  at  a  par- 
ticular time  and  place,  as  to  matters  affecting  the  character  of  the 
person  inquired  about.     Jackson  v.  The  State,  471. 

13.  Competency  of  witness  to  testify  as  to  character. — When  a  witness 

states  that  he  knew  the  character  of  the  deceased,  or  other  per- 
son inquired  about,  "in  the  upper  portion  of  the  neighborhood 
in  which  he  lived,  but  not  in  tlie  lower  portion,"  this  does  not  af- 
fect his  competency,  but  goes  only  to  the  weight  or  sufficiency  of 
his  testimony.     lb.  471. 

14.  Impeaching  witness. — The  credibility  of  a  witness  can  not  be  im- 

peached by  proof  of  the  declarations  of  third  persons,  not  made 
in  his  presence.     Clarke  v.  The  State,  474- 

15.  Impeaching  witness  by  former  deposition. — When  a  witness  is  cross- 

examined  as  to  former  statements  made  by  him  in  a  deposition, 
with  a  view  to  impeaching  him,  and  it  is  shown  that  he  (ran  not 
read,  the  deposition  ma\^  be  read  to  him,  or  the  parts  thereof  as 
to  which  he  is  interrogated.     Phoinix  Insurance  Co.  v.  Moog,  284. 

16.  Same. — In  impeaching  a  witness  by  proof  of  former  contradictory 

statements,  which  he  denies,  qualifies,  or  explains,  the  impeach- 
ing witness  may  be  asked  whether  he  did  not  use  the  particular 
words  imputed  to  him,  or  may  be  asked  generally  to  state  the 
conversation  as  it  occurred  ;  and  if  there  is  any  material  or  sub- 
stantial discrepancy  between  the  statements  of  the  two  wit- 
nesses, the  testimony  of  the  impeaching  witness  can  not  be  ex- 
cluded,   lb.  284. 

17.  Re-calling  ivitness;  what  is  revisahle. — A  witness  may  be  re-called, 

and  re-examined  as  to  the  same  matters  concerning  which  he  has 
already  testified ;  but  this  is  discretionary  with  the  primary 
court,  and  its  allowance  or  refusal  is  not  revisable  on  error  or 
appeal.     lb.  284- 

18.  Objection  to  question  and  answer. — When  a  question  is  propounded 

to  a  witness  on  the  stand,  which  calls  for  evidence  prima  facie 
relevant  and  legal,  the  refusal  of  the  court  to  allow  it  is  an  error 
which  will  work  a  reversal,  although  the  answer,  or  proposed 
answer  of  the  witness,  is  not  stated  ;  but,  where  the  question  is 
so  general  and  indefinite  that  the  answer  may  as  well  be  irrele- 
vant or  illegal  as  relevant  and  legal,  counsel  must  state  the  sub- 
stance of  the  proposed  answer,  so  that  the  court  may  see  its  ma- 
teriality and  legalit}',  else  error  and  injury  are  not  shown. 
lb.  284. 

19.  Same. — When  objection  is  made  to  a  question,  which  is  only  illegal 

because  it  may  elicit  illegal  testimony,  and  the  answer  is  not  set 
out,  error  and  consequent  injury  can  not  be  imputed  to  the  allow- 
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ance  of  the  question,  since  the  answer  may  have  been  relevant, 
and  even  beneficial  to  the  party  objectinfj;.     Ib.2S4. 

20.  Examination  before  grand  jury. — A  witness  is  not  a  general  inforjner, 

but  the  inquiry  must  be  directed  to  the  particular  act,  transac- 
tion, or  imputed  crime ;  and  anything  beyond  this,  except  in 
gaming  cases,  is  unauthorized  and  inquisitorial ;  but,  in  iuch 
cases,  the  statute  (Code,  §4210)  authorizes  the  interrogation  of  a 
witness  as  to  the  facts  within  his  knowledge,  and  he  may  be 
required  to  answer  without  specifying  any  act  or  transaction. 
Banks  v.  The  State,  14- 

21.  Same. — An  indictment  will  be  quashed,    on  motion,    when  it  ''s 

shown  that  the  witness  before  the  grand  jury,  on  whose  tes^^i- 
mony  it  was  found,  was  sworn  by  a  person  who  was  actim;  3 
special  solicitor,  and  whose  appointment  was  void.  Joynerv.  l.ie 
State,  44S. 

22.  Contempt  by  refractory  witness  before  grand  jury. — A  witness  before 

the  grand  jury,  refusing  to  answer  any  lawful  questions  as  to  h,s 
knowledge  of  gaming  within  the  county  during  the  preceding 
twelve  months,  is  guilty  of  a  contempt,  and  also  of  a  misdemean- 
or (Code,  §  4136) ;  and  if  he  is  brought  before  the  grand  jury  at 
their  request,  by  order  of  the  court,  being  imprisoned  under  a 
criminal  charge  or  sentence,  he  is  equally  subject  to  the  penalties 
of  the  law  as  if  he  had  been  summoned  by  subpoena.  Newsum 
V.  The  State,  407. 

23.  Fees  of  witnesses. — The  pay  of  the  defendant's  own  witnesses  cau 

not  be  computed  as  a  part  of  the  costs,  for  which  additional  hard 
labor  may  be  imposed.     Hill  v.  The'State,  1. 

24.  Same;  when  charge  against  fine  and  forfeiture  fund. — It  is  only  the 

fees  of  State  witnesses  who  appear  before  the  grand  jury,  or  be- 
fore the  court  in  which  the  indictment  or  prosecution  is  pending, 
that  are  entitled  to  be  paid  out  of  this  fund  ;  and  the  fees  of  wit- 
nesses who  attend  preliminary  trials  before  a  committing  magis- 
trate, or  applications  for  bail,  are  not  within  the  provisions  of  the 
statute.     Bilbro  v.  Drakeford,  318. 

25.  Same;  in  County  Court  of  Macon  county. — The  County  Court   of 

Macon  county  having  by  statute  concurrent  jurisdiction  with 
the  Circuit  Court  for  the  trial  of  certain  misdemeanors,  the  fees 
of  State  witnesses  in  criminal  cases  tried  and  determined  by  the 
County  Court,  in  which  the  defendants  were  not  convicted,  and 
the  costs  not  taxed  against  a  prosecutor,  are  proper  claims 
against  the  fine  and  forfeiture  fund.     lb.  SIS. 

26.  Witness  fees;  merger  in  judgment,  and  set-off  against. — Witness  fees 

in  a  civil  suit,  being  taxed  as  costs,  are  merged  in  the  judgment, 
and  may  be  collected  under  execution  for  the  benefit  of  the  wit- 
ness (Code,  §  3140) ;  and  a  cross  demand  which  the  party  sum- 
moning the  witness  may  have  against  him,  not  being  available  as 
a  set-off  in  the  action  at  law,  may  be  established  as  a  set-off  in 
equity,  on  proof  of  the  witness'  insolvency  when  the  claim  ac- 
crned.     Campbell  &  Wright  v.  Conner,  211. 

27.  Witness-certificate;  assignment  of,  and  set-off  against. — A  witness- 

certificate,  not  being  commercial  paper,  is  subject  in  the  hands 
of  an  assignee,  when  transferred  after  maturity,  to  a  set-ofl"  which 
was  available  against  the  witness  himself.     lb.  211. 
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